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€}awen?8  Treatise. 

Fifth  EDirioif.    In  Two  Yolumsb.    Price    .    .    .    $10. 
By  Hon.  Lewis  Kingslbt,  of  the  New  York  Bar. 

This  new  edition  of  a  work  so  long  in  uae,  and  ao  highly  esteemed  for  its 
great  and  intrinsic  merit,  has  been  carefully  and  thoronghly  prepared  with 
express  reference  to  its  use,  not  only  in  New  York,  but  in  all  the  States  of  the 
Union. 

To  this  end  it  has  been  entirely  re-writton,  and  such  changes  and  additions 
(some  of  tiiem  most  practical  and  important)  made  to  the  text  as  the  changes  in 
the  law  here  and  elsewhere  have  mi^e  necessary ;  and  it  embodies,  especially, 
copious  references  to  the  decisions  in  aU,  but  especially  in  New  York  and  the 
Western  States,  down  to  the  time  it  was  passing  through  the  press. 

And  not  this  only,  the  old  forms  are  adapted  to  the  present  practice,  and  such 
ones  added  as  tiiese  changes  demand. 

An  examination  of  the  work,  as  it  is  now  present^,  will,  we  are  sure,  show 
that  it  is  worthy  the  approbation  of  justices  of  the  i)eaoe  and  practitioners  in 
their  courts,  and  also  of  the  members  of  the  legal  profession ;  for  we  are  per- 
suaded that  in  no  other  similar  space  can  so  much  practical  legal  knowledge  be 
found  as  in  this  treatise. 

Upon  the  common  questions  of  jxtkisdiction,  considbbation,  aoenct, 

OONTBACTB,  PABTNBR8RIP8,  BILLS  AND  NOTES,  SALES,  BAILMBNT8,  CABBIBB8, 
THB  DOHBeriC  BBLATION8,  THE  COHMENCEMENT  AND  TBiIl  OF  CAUSES,  TEOB 
BOLES  OF  EYIDBNCE  AND  OF  DAMAGES,   BXECU^TIONS,  AFPBAL8,   &a,  &C.,  the 

work  is  reliable,  comprehensive  and  complete. 

It  is  equally  so  with  reference  to  those  special  questions,  so  embarrassing  at 
times  to  justices  and  to  practitioners  in  their  courts,  and  eren  to  the  learned 
members  of  the  profession.  Among  these  are  those  relating  to  subbttship, 
tbndbb,  PBESiTMPriONS,  abbitbations,  SET-OFF,  &c.,  &a  It  also  embraces 
the  most  recent  decisions  in  regard  to  fixtures,  what  is  beal  and  what  is 
PEBSONAii  ESTATE,  (including  the  mooted  questions  of  /m^,  hap-rooU^  growing 
grass  and  fruits,)  exempt  property^  line  trees^  injuries  bffvrto  animais,  division 
fences,  and  a  variety  of  similar  topics,  which  require  daily  elucidation  and  de- 
cision in  the  town  as  in  the  higher  courts. 

In  all  these  respects,  and  others,  the  work  of  the  editor  has  been  faithfully 
and  intelligentiy  performed,  making  the  treatise  an  indispensable  aid  to  thqse  for 
whose  use  it  is  designed,  and  a  valuable  addition  to  any  law  library. 


Crocker  on  Sheriffs. 


Second  Edition.    Price 


$7.60. 


The  Duties  of  Sheriffs,  Constables  and  Coroners.    By  G.  G.  Cbogeeb.    Be- 
vised  and  enlarged,  and  adapted  to  t^e  Western  and  Southern  States. 


CONTENTa 
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In  the  last  line  of  syllabus  to  case  of  J^dcmm  y.  7he  PaopU^  page  86^ 
after  the  word  "  acts  "  insert "  done." 

In  the  syllabus  to  case  of  MaXUmey  ▼.  Eoran^  page  113,  the  case  tf 
Meyer  ▼.  Jfi^,  ^  questioned,"  is  stated  as  in  18  Robt    It  should  be  1 


In  ^  of  Finch  y.  Parker,  erase  the  word  "  reven^d  "  in  last 
page  11,  and  insert  "  affirmed." 
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ASaUWD  AMD  DITBUaVBD  Of  *■> 
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or  TBI 


STATE   OF   NEW   YORK, 


aOM^M-BlNOlNQ-     MliLROSC      86,     187d 


Jaxbb  H.  Finch,  Appellant,  v.  Willahd  Pabxbb,  Bespondent. 

The  General  Term  has  power  to  peas  upon  the  weight  of  confliotiDg  evi- 
denoe;  and,  in  an  action,  tried  by  the  court  or  a  referee,  it  is  its  duty  to 
examine  the  questions  of  jbct  presented ;  and,  if  the  result  is  a  conviction 
that  the  findings  are  not  in  accordance  with  truth,  to  revene  the  judg- 
ment for  error  of  &ct  and  direct  a  new  trial,  no  sucb  power  is  giyen  to 
to  this  court 

Where,  in  a  contract  for  the  conveyance  of  lands,  the  payment  of  the  pur- 
chase-price, or  a  portion  thereof,  is  to  accompany  or  precede  the  deliveiy 
of  the  deed,  but  no  time  is  fixed  for  such  payment  and  deliveiy,  the  pay- 
ment ia  to  be  made  in  a  reasonable  time,  or  upon  request;  and  a  delay 
of  three  years  and  upward  after  such  request,  without  any  excuse  there- 
for, is  such  laches  as  will  preclude  a  Judgment  for  specific  perfbnnance. 

Where,  by  laches,  the  remedy  at  law  is  baited,  and  the  rights  to  a  specific 
perftnmance  forfeited,  there  can  be  no  recovery  of  whal  has  been  paid 
upon  the  contract 

(Aigued  February  21, 1873 ;  decided  March  26, 1872.) 

Afpsal  from  judgment  ol  the  Oenenl  Tenn  of  the  Supreme 
Court,  in  the  first  judicial  diB^ct,  affirming  a  judgment  in 
fbvor  of  defendant,  entered  upon  a  decision  of  the  court  at 
Special  Term,  and  affirming  an  order  denying  a  motion  tor 
Auther  findings  of  iBM^t* 

The  action  was  broi^ht  for  the  specific  pertormance  of  a 
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contract  alleged  to  have  been  executed  March  26th,  1859, 
between  William  W.  Young  and  defendant,  and  assigned  by 
Young  to  plaintiff,  March  29th,  1872.  The  court  found,  sub- 
stantially, the  following  facts. 

That  the  defendant  and  Young  purchased,  in  the  year 
1855,  on  joint  account,  the  property  and  premises  described 
in  the  complaint.  That  they  continued  thus  to  hold  the 
said  property  on  joint  account  until  the  month  of  March, 
1859,  when  the  supposed  contract,  set  forth  in  the  complaint 
herein,  was  entered  into  between  defendant  and  Young 
for  the  purpose  of  settling  their  joint  interest  in  said  pro- 
perty. The  contract  sued  on  is  not  a  correct  copy  of  the 
contract  entered  into  between  said  Young  and  defendant.  A 
settlement  took  place,  between  the  said  Young  and  defendant, 
of  all  the  accounts  and  dealings  between  them,  on  the  2l8t  of 
June,  1859 ;  and  on  that  settlement  there  was  admitted  to  be 
due  to  the  defendant  from  said  Young  $11,413.09.  And 
said  Young  gave  his  note  to  the  defendant  for  $413.09,  and 
the  amount  of  $11,000  was  to  be  paid  by  four  mortgages  on 
the  property.  That  said  Young  was  indebted  to  the  defend- 
ant for  various  other  sums  arising  out  of  their  first  transac- 
tions,, consisting  chiefly  of  promissory  notes,  amounting  to 
upwards  of  $10,000.  That  a  contract  was  made  between 
defendant  and  Young,  under  and  in  pursuance  of  which  the 
defendant  and  his  wife  executed  a  deed  of  the  first  described 
property  and  premises  to  Young.  And  it  was  agreed  and 
understood  between  defendant  and  Young  that  said  deed  and 
said  four  bonds  and  mortgages  should  be  placed  and  remain 
in  escrow  until  Young  should  pay  said  note  of  $413.09,  and 
the  several  notes  aforesaid ;  and  when  so  paid,  said  deed 
should  be  delivered  to  Young,  and  said  bonds  and  mortgages 
delivered  to  defendant.  That  the  said  deed  and  bonds  and 
mortgages  were  placed  in  escrow  for  the  purposes  aforesaid. 
That  said  Young  failed  to  perform  his  engagements  by  pay- 
ing the  said  note  of  $413.09  and  the  said  outstanding  obliga- 
tions to  the  defendant.  That  Young  duly  assigned  said 
contract  to  plaintiff.    That  Young  and  the  defendant,  after 
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yarions  negotiations,  agreed  on  a  sale  of  the  property  itt 
auction,  for  the  purpose  of  closing  their  joint  interests,  at 
which  it  was  agreed  that  both  parties  might  bid ;  that  the 
sale  was  mainly  got  up  by  said  Young,  and  that  both  were 
bidders  at  such  sale.  That  in  pursuance  of  said  arrangement 
a  public  sale  at  auction  took  place  on  the  22d  day  of  Novem- 
ber, 1859.  That  the  defendant  bought  the  portion  of  the 
property  now  held  by  him  at  such  sale.  That  no  notice  of 
the  assignment  of  the  supposed  contract  was  ever  given  to 
the  defendant  prior  to  the  commencement  of  this  action  in 
August,  1864,;  and,  as  conclusions  of  law  therefrom,  that 
plaintiff  was  not  entitled  to  specilic  performance  nor  for 
damages,  inasmuch  as  he  never  gave  notice  of  the  assign- 
ment, and  never  tendered  performance  until  after  the  lapse 
of  five  years,  and  after  the  joint  interest  of  the  original  par- 
ties had  terminated  by  a  sale,  agreed  upon  by  them  for  that 
purpose. 

A.  Prentice  for  the  appellant.  Plaintiff  is  entitled  to  aU 
the  rights  of  his  assignor  under  the  contract.  (2  Story's  £q., 
§  783 ;  Seaman  v.  Vo/n  Benasdaer,  10  Barb.,  81 ;  Moore  v. 
JBurrowSj  34  Barb.,  172,  183  ;  Leggett  v.  Edwa/rdSj  1  Hop. 
Ch.,  530 ;'  Code,  §  111.)  Plaintiff  lost  none  of  these  rights 
by  reason  of  delay.  (Code,  §  97 ;  Bruce  v.  TiUon^  26  N. 
Y.,  194,  196 ;  Leaird  v.  Smith,  44  N.  Y.,  618 ;  BucUvn,  v. 
BuckHfiy  1  Keys,  bottom  of  pages  148, 149, 150;  Peabodyy. 
Roberta,  47  Barb.,  middle  of  page  103 ;  MiUer  v.  The  Mayor, 
etc.,  53  Barb.,  653  ;  BarOeU  v.  Judd,  21  N.  Y.,  205,  middle 
of  page ;  Wood  v.  Sa/m^,  26  Barb.,  361 ;  Benson  v.  TiUonj 
24  How.,  494 ;  Fogalv.  Pirro,  17  Abb.,  113 ;  Ward  v.  Smith, 
8  Sandf.  Ch.,  592;  Boerum  v.  Sohenck,  41  N.  Y.,  183; 
Ban/yley  v.  Creamer,  4  Cowen,  743.)  Defendant  held  the 
property  in  trust.  (2  Story's  Eq.  Jur.,  §§  789,  790 ;  id., 
1212;  1  Fonbl.  Eq.,  B.  1,  ch,  6,  §  9,  and  notes  («)  (^; 
Moore  v.  Burrows,  34  Barb.,  173,  174;  Seam^ir^  v.  Va/n 
Benseelaer,  10  Barb.,  86,  and  cases  cited ;  Swa/rtnoov^  v.  Bwrr, 
1  Barb.,  495,  499,  and  cases  cited ;  Day  v.  Roth,  18  N.  T., 
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447 ;  Swinburne  v.  SamSy  28  N.  Y.,  572 ;  P&nman  t.  Slo- 
«um,  41  N.  Y.,  58  ;  IH^mylorfy.  S^ak&Tj  10  N.  Y.,  246 ; 
Geymour  v.  Freer,  8  Wallace  R.,  202,  211 ;  LobdM  t.  £bm«, 
82  How.,  1 ;  S.  (7.,  38  How.,  347  [Court  of  Appeals]  ;  Parh- 
hur$t  V.  Gortlcmd  [Coart  of  Errors],  14  John.  R.,  15,  p.  82 ; 
Johnson  V.  Hathomj  2  Keys,  see  p.  485 ;  Smith  ▼.  Zippin- 
eoUy  49  Barb.,  898 ;  Code,  §  275.)  The  alleged  sale  did  not 
change  the  rights  of  the  parties  or  divest  defendant  of  his 
character  as  trustee.  {Penman  y.  Sloeum,  41  N.  Y.,  53,  and 
eases  cited ;  Smith  t.  Boman,  85  N.  Y.,  83 ;  Orodcery.  Same, 
31  id.,  507 ;  I>ay  r.  JRoth^  18  id.,  448 ;  Diefendorf  v.  Spfn- 
ker,  10  N.  Y.,  246 ;  Giles  v.  Oometockj  4  id.,  271 ;  Seymour 
V.  Fre&Ty  8  Walkioe  R,  202 ;  MoEsehine  v.  Sterling,  48  Barb., 
•80,  and  cases  cited  under  following  point) :  Defendant  being 
a  trustee  could  not  legally  purchase;  and  having  done  so, 
with  knowledge  of  the  contract,  his  position  as  trustee  remains 
unchanged.  (1  Story's  £q.  Jur.,  §§  822,  828,  811 ;  2  id., 
§§  1264, 1261, 1262 ;  Dcmme  v.  Fanning,  2  John.  Oh.,  251, 
ft65-270,  and  eases  cited ;  Gardner  v.  Ogden,  22  N.  Y., 
348-351,  and  cases  cited ;  Oolbam  v.  Morton,  Court  of 
Appeals,  vol.  1,  Transcript  Appeals,  pp.  145-158;  If. 
jr.  Central  Ins.  Co.  v.  Nafl  Fire  Ins.  Co.,  14  N.  Y.,  91 ; 
Ole^  V.  Fitrmer^e  df  Co.'s  Bank,  25  N.  Y.,  296;  bottom  of 
page;  Sunnhsme  v.  Same,  28  N«  Y., 572 ;  SoytY. MoHerne, 
16  N.  Y.,  281,  284,  bottom  of  page;  Oaee  v.  OarroO,  85  N. 
Y.,  885;  Buffalo  &  KW.  v.  Sten  M.  Jke.  Co.,  17  N.  Y., 
bottom  of  page  408,  and  topof  page404;  JHoore  v.  Moore,  1 
SekL,  266;  Butte  v.  Wood,  87  N.  Y.,  318,  819;  Biefendarf 
▼.  Bpraker,  10  N.  Y.,  246 ;  Penman  r.  Slooum,  41  K  Y., 
tS;  Terurittiger  v.  Broum,  44  N.  Y.,  287;  Boerum  t. 
aohenok,  41  N.  Y.,  183 ;  Byan  v.  Ihx,  34  N. Y.,  819;  .^{m^ 
t.  i^bofe,  58  Barb.,  529 ;  Hawhy  v.  Creamer,  4  Cow.,  748.) 
Hie  o»^ut  jtitf  trust  may  revoke  his  assent  (whenever  made) 
lo  such  an  arrangement  at  any  time  within  ten  years,  and  the 
property  will  be  declared  trust  property.  (2  Story's  Eq.  Jur., 
filf  1264,  1261,  1211 ;  SUUman  v.  TuttU,  45  Barb.,  171 ; 
Jbamne  v.  Fanning,  2  Johns.  Oh.,  151,  and  cases 
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Boerum  v.  achmok,  41  N.  Y.,  183,  and  cases  cited.)  Th« 
right  to  avoid  a  trustee's  purchase  of  the  trust  proper^ 
passes  to  the  heirs  or  legal  representatives  of  the  benefidarj* 
{IddvngB  v.  Bruen^  4  Sandf.  Ch.,  223.)  In  Colhom  yu 
Marian  et  al.  (January  Term,  1867,  Oourt  of  Appeals^ 
reported  in  S  Abb.,  N.  S.,  see  bottom  of  page  325),  it  li 
held  that  ^^  the  OMtui  que  trusty  at  those  who  may  AatM 
iuceeeded  to  his  rigktg^  can  either  apply  to  have  the  sals  mI 
axide^  or  may  affirm  the  sale  and  charge  the  pnrohaaer 
with  the  actual  value  of  the  lands  purchased."  {McMahdmy 
assifffieej  v.  Allen  [Court  of  Appeals],  3  Abb.,  N.  S.,  74.) 
If  the  trust  is  not  closed  by  the  alleged  sale,  plaintiff  is 
entitled  to  specific  performance  upon  payment  of  the  money. 
{Zaird  v.  Smd^hy  44  N.  Y.,  618 ;  Leggett  v.  Edkoards^  I 
Hopkins  Ch.,  530 ;  Masson  v.  Bovet^  1  Den.,  69, 74 ;  FUiher 
V.  Cananty  3  £.  D.  S.,  199;  Mayer  v.  Shoemaker ^  5  Barbw, 
319 ;  Benson  v.  TiUan^  24  Barb.,  494, 498 ;  Malins  v.  Brawn^ 
4  N.  Y.,  403,  408 ;  WiUiston  v.  Same,  41  Barb.,  635 ;  VieU 
V.  Troy  and  B,  B.  i?.,  21  id.,  391 ;  Voarhees  v.  Demeyer,  S 
id.,  38,  47 ;  Carpenter  v.  Athertony  28  How.,  307,  bottom  of 
page ;  Loses  v.  Marey,  57  Barb.,  651, 652 ;  Miller  v.  The  Mayar^ 
etc.y  53  Barb.,  653 ;  Marsh  v.  Blachmany  50  Barb.,  829-833; 
Seymour  v.  Freer ,  8  Wallace^  202 ;  and  cases  cited  under  second 
and  fifteenth  points.)  The  inability  of  defendant,  created  by 
himself,  to  perform,  by  reason  of  his  having  conveyed  one  lot^ 
is  no  objection  if  plaintiff  will  take  subject  to  such  inability. 
And  plaintiff  has  a  right  to  what  there  is.  {Oiibert  v.  PeUlatj 
38  Barb.,  488  ;  Voarhees  v.  DemeysTy  2  id.,  38, 47 ;  JeramsY^ 
Scudder,  2  Bobt.,  169-174 ;  WesteroeU  v.  Seme,  Hoffinan^ 
87 ;  Waters  v.  Trai>is  [Court  of  Errors],  9  John.  R.,  460,  and 
see  pp.  464, 465.)  Time  is  not  the  essence  of  a  contract,  unleia 
the  parties  have  made  it  so  in  their  contract  {Bruce  v.  TUson^ 
25  N.  Y.,  197.)  The  alleged  assumption  by  W.  W.  Young  of 
J.  B.  Young's  indebtedness  was  void  under  the  statute 
of  frauds.  {8eam/m  v.  Vam,  Renssdaer,  10  Barb.,  81 ;  Staais 
V.  ffawletty  4  Den.,  559 ;  Chaffee  v.  Thomas^  7.  Cow.,  358 ; 
Mailay  v.  OiUetty  23  Barb.,  610 ;  Saeket  v.  Palmer^  26  Barb., 
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179.)  A  party  has  no  right  to  annex  any  condition  to  the 
performance  of  a  contract  not  specially  provided  for  in  the 
contract.  {Brown! a  W.  F.  Co.  ▼.  Frenohj  34  How.,  94; 
KuAn  V.  Stevens,  86  How.,  275-278 ;  TJumae  v.  Evm^t,  vol. 
8,  p.  191,  Transcript  Appeals ;  Morris  v.  Whitcher^  20  N.  Y., 
41.)  No  demand  was  necessary  to  maintain  suit.  {BurweU 
T.  Jackson,  6  Seld.,  646,  and  top  of  p.  647 ;  Bruce  v.  Tilson,  25 
N*  Y.,  194.)  A  tender  of  performance  on  the  part  of  plaintiff,, 
excused  by  reason  of  inability,  disability  and  refusal  on  the 
part  of  defendant.  (Mora/nge  v.  MoYris  [Court  of  Appeals], 
82  How.,  178,  and  cases  cited ;  Stevenson  v.  Maxwell,  2  N.  Y., 
top  of  p.  416 ;  Bruce  v.  TUson,  25  N.Y.,  194.)  The  placing  the 
d^ed  in  escrow^  extended  time  of  performance  indefinitely, 
and  defendant  cannot  take  advantage  of  the  laches  of  plaintiff. 
{Leggett  v.  Eckoards,  1  Hop.  Ch.,  530.)  The  conti'act  being 
mider  seal,  cannot  be  canceled  by  parol.  (  Walker  v.  Duns' 
paugh,  20  N.  Y.,  173;  16  N.  Y.,  354;  5  Seld.,  183;  Jack- 
son V.  Vosburghy  7  John.  R,  186 ;  Jackson  v.  Gary,  16  id.,  302, 
and  top  of  p.  306 ;  Brant  v.  Zivermore,  10  id.,  366 ;  Jackson 
y.  Kisselbrack,  10  id.,  344 ;  Haydock  v.  Stow,  40  N.  Y.,  bot- 
tom of  p.  369-371.)  The  sale  as  claimed  by  defendant  was 
void  by  the  statute  of  frauds.  (R.  S.,  part  2,  chap.  7,  title  1, 
§  6,  6th  ed.,  vol.  3,  p.  220;  McOreg<yr  v.  Brown,  10  N.  Y., 
117 ;  Green  v.  Armstrong,  1  Den.,  660, 563, 554 ;  Haydock  v. 
Stow,  40  N.  Y.,  363,  see  bottom  of  p.  369,  also  cases  cited  in 
last  point;  The  Madison  Avenue  Baptist  Church  v.  The 
Oliver  Street  Baptist  Church,  MSS.  opinion  by  Orovkb,  J., 
rendered  last  September  term  of  this  court.)  Defendant  hav- 
mg  answered,  plaintiff  was  entitled  to  relief  in  some  form, 
the  prayer  of  complaint  being  for  general  relief.  (Code,  § 
876;  Barlow  v.  Scott,  24  N.  Y.,  40, 45  ;  iT.  Y.  Ice  Co.  v.  JT. 
W,  Ins.  Co.,  23  N.  Y.,  358-360 ;  Marqtuit  v.  Same,  12  id., 
841 ;  Ent»ry  v.  Pease,  20  id.,  64 ;  LaUin  v.  McCarty,  41 
M.,  bottom  of  pp.  110  and  111 ;  Armitage  v.  Puiver,  37 
id.,  bottom  of  p.  496  and  top  of  p.  497 ;  1  Story's  Eq. 
Jur.,  §§  311,  322 ;  Davone  v.  Faning,  2  Johns.  Ch.,  261, 
255, 270 ;  HavHey  v.  Creams,  4  Cow.,  see  bottom  of  p.  744 ; 
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Utter  V.  Stuartj  30  Barb.,  20,  23 ;  Cuf  v.  Dorlandj  55 
id.,  496;  Denman  v.  Prince,  40  id.,  217-219;  Whit- 
ney V.  Whitney,  49  id.,  823;  Bennett  v.  AhramSj  41  id., 
620, 626 ;  Seymaur  v.  Freer,  8  Wallace  R.,  202.)  Defendant 
has  not  placed  Young  in  default  by  tendering  a  deed.  {Morange 
V.  Morris  [Ct.  of  App.],  81  How.,  178 ;  Leird  v.  Smith,  44 
N.  Y.,  618 ;  BurweU  v.  Jackson,  5  Seld.,  546 ;  Grant  v.  Jach- 
son,  1  Seld.,  247.)  It  was  error  in  allowing  defendant  to  give 
evidence  of  a  contract  not  pleaded  in  bis  answer.  {Kdsey  y. 
Weston,  2  C!om8t.,  506,  and  cases  cited ;  Ferguson  v.  Scrnie, 
2  id.,  361,  862 ;  McKyring  v.  BvU,  16  N.  Y.,  297,  309,  mid: 
die  of  page;  Codd  v.  Rathbone,  19  id.,  39,  middle  of  page; 
BraziU  v.  Isliam,  12  id.,  17,  middle  of  page ;  Field  v.  The 
Mayor,  etc,,  2  Seld.,  179 ;  Cwrter  v.  Koedey,  14  Abb.,  147 ; 
Code,  §  149,  subd.  2.) 

O.  M.  Spier  for  respondent.  Specific  performance  will  not 
be  decreed  where  there  is  a  material  variation  between  the 
terms  of  the  contract  as  alleged  and  as  proven.  {Harris  v. 
Knicherhocker,  5  Wend.,  638 ;  PhiUvps  v.  Thompson,  1  J.  Ch., 
146.)  Nor  will  it  be  decreed  in  favor  of  one  who  has  failed 
to  perform  and  where  great  changes  in  title  and  value  have 
occurred.  {Brashier  v.  Oratz,  6  Wheat.,  528 ;  Mc  Williams 
V.  Zong,  32  Barb.,  197.)  The  party  seeking  this  species  of 
relief  must  not  have  been  guilty  of  negligence ;  but  must  show 
that  he  has  been  ready,  desirous,  prompt  and  eager.  (2  Story 
Eq.  Jur.,  §  776 ;  Benedict  v.  Lynch,  1  J.  Ch.  R.,  370 ;  1  Sug- 
den  on  Vendors,  298, 410.)  An  abandonment  of  the  contract, 
even  by  parol,  precludes  an  action  for  specific  performance. 
(Willard's  Eq.,  289 ;  Baldwin  v.  Salter,  8  Paige,  473.)  Plain- 
tiff having  never  given  notice  of  his  assignment,  and  having 
delayed  five  years,  is  not  entitled  to  specific  performance. 
{OraweU  v.  Watts,  2  Hall  &  TwilPs  R.,  224 ;  ReUy  v.  Walsh, 
11  Irish  R.,  22 ;  Clegg  v.  Edmonson,  8  De  Gex,  McNaugh: 
ton  &  Gardon  R.,  787.)  The  court  will  never  decree  a  specific 
performance  unless  the  case  of  the  plaintiff  is  perfectly  clear 
from  circumvention  and  deceit.  (Sugden  on  Yendors,  211, 
14th  ed. ;  Dams  v.  Symonds,  1  Cox,  407.) 
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GsoTEB|  J.  The  phiintiff  not  having  given  notice  to  the 
defendant  of  the  assignment  of  the  contract  by  Young  to 
him,  and  the  defendant  having  no  knowledge  thereof,  plain- 
tiff is  bound  by  the  subsequent  acts  and  dealings  between 
.the  defendant  and  Young  in  relation  thereto.  The  judge 
finds,  In  effect,  that  no  such  contract  as  is  alleged  in  the 
complaint  was  ever  made  between  Young  and  die  defendant. 
This  finding  is  sustained  by  the  positive  testimony  of  the 
defendant,  which  was  corroborated  by  the  testimony  of  the 
witness,  Guernsey,  and  by  various  circumstances  proved  by 
other  evidence.  In  his  third  finding,  the  judge  says  there 
are  errors  of  moment  in  the  alleged  copy  of  the  contract, 
introduced  in  evidence  by  the  plaintifi^,  and  points  out  two ; 
one  very  material,  and  prejudicial  to  the  defendant;  the  other 
comparatively  slight,  and  favorable  to  him.  The  fourth  finding 
expressly  says,  in  efiect,  that  the  contract  sued  on  (a  copy  of 
which  was  introduced  by  the  plaintiff)  was  not  the  contract 
made  between  Young  and  the  defendant.  In  the  fifths 
sixth  and  seventh  findings  is  a  statement  of  the  negotiations 
of  Young  and  the  defendant,  resulting  in  a  contract,  pursur 
ant  to  which  Young  conveyed  his  interest  in  the  Doane  pro* 
perty  to  the  defendant,  and  the  latter  executed  a  deed  to  the 
former  of  the  lands  in  question  and  certain  specified  mort- 
gages thereon,  were  executed  by  Young  to  the  defendant ; 
all  of  which  were  placed  in  the  hands  of  a  third  person  in 
escrow,  to  be  delivered  to  the  parties  respectively  upon 

?iyment  by  Youns;  to  the  defendant  of  about  $10,400. 
hese  findings  are  m  accordance  with  the  testimony  of  the 

defendant  and  of  the  witness  Spier,  and  show  that  credit 

was  given  to  this  testimony,  and  not  to  that  of  the  witnesses 

introduced  by  the  plaintiff.    These  facts  must  be  regarded 

aa  true  by  this  court,  having  been  found  in  accordance  with 

testimony  tending  to  prove  them ;  as  no  power  is  given  to 

this  court  to  pass  upon  the  weight  of  confiicting  evidence. 

The  General  Term  had  such  power,  and  it  was  its  duty  to 

examine  the  question ;  and,  if  the  result  was  a  conviction  that 

the  finding  was  not  in  accordance  with  truth,  to  reverse  the 
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judgment  for  error  of  fact  and  direct  a  new  trial.  The  judge 
having  found  that  no  such  contract  as  that  alleged  in  the 
complaint  was  ever  made  between  Young  and  the  defendant, 
and  the  judgment  founded  thereon  haviog  been  affinned  by 
the  Supreme  Oourt,  the  judgment  difimisaing  the  complaint 
must  be  affinned  by  thk  court,  unlees  the  plaintiff  was 
entitled  to  relief,  founded  upon  the  contract  which  the  judge 
finds  was  made  between  Young  and  the  defmdant  for  the 
sale,  by  the  latter  to  the  former,  of  the  lands  in  question. 
Although  this  contract  differs,  in  some  of  the  terms,  materi- 
ally from  the  one  set  out  in  the  complaint,  yet,  as  i,t  is  sub- 
atantiaUy  set  out  in  the  answer  and  found  by  the  judge,  such 
relief,  if  any,  may  be  given  thereon  as  the  other  facts  will 
warrant.  The  interest  in  this  contract  passed  to  the  plain* 
tiff  under  the  assignment  of  Young  to  him,  if  he  so  elected. 
{Tlu!  Oneida  Bank  v.  The  Ontario  Bank,  21  K.  Y.,  490.) 
This  contract  was  negotiated  in  the  spring  of  1859,  and,  in 
substance,  was  an  agreement  by  the  defendant  to  sell  and 
convey  to  Young  the  property  in  question,  in  consideration 
of  the  conveyance,  by  the  latter  to  the  former,  of  his  interest 
in  what  was  known  as  the  Doane  house,  and  of  mortgages 
to  be  given  by  Young  to  the  defendant  upon  the  property  in 
question  of  $11,000,  and  the  payment  to  him  of  obligations 
assumed  by  Young  to  the  defendant  of  aboot  $10,000,  and  a 
note  of  four  hundred  and  some  dollars,  then  given  by  Young  to 
the  defendant.  The  Doane  property,  the  evidence  shows,  was 
then  incumbered  to  within  about  $7,000  of  its  value.  The 
property  in  question  was  incumb^^  by  mortgages  to  the 
amount  of  $40,000,  subject  to  which  the  defendant  was  to 
convey  it  to  Young  and  subject  to  which  the  mortgages  of 
$11,000  were  to  be  taken  by  the  defendant.  No  precise  time 
was  fixed  for  the  payment  of  the  money  or  the  exchange  of  the 
papers,  but  the  former  was  to  be  cotemporary  with  or  precede 
the  latter.  Young,  under  the  contract,  was  to  receive  the 
future  rents  and  pay  the  incumbrances.  Young  did  receive 
the  rents  until  September  thereafter;  when,  failing  to  pay 
the  interest  accruing  upon  the  incumbrances  and  the  money 
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agreed  to  be  paid  to  the  defendant,  the  latter  notified  the 
tenants  to  pay  the  rents  snbseqnentlj  accruing  to  him,  of 
which  Yoang  had  notice.  The  defendant  requested  Young 
about  that  time  to  close  the  transaction.  Young  being  unable 
to  sell  the  property  or  otherwise  pay  the  money,  he  and  the 
defendant  agreed  to  have  the  property  sold  at  auction  in  par- 
cels, at  which  either  of  the  parties  were  to  be  at  liberty  to 
bid.  It  was  accordingly  advertised  and  sold  in  the  'fall  of 
1859,  and  the  sale  was  attended  by  Young  and  an  agent  of  the 
defendant ;  and  the  property,  except  a  small  parcel,  was  bid  in 
for  the  defendant  at  a  sum  less  than  the  incumbrances  then 
existing  thereon,  and  the  mortgages  to  be  given  thereon  and  the 
money  to  be  paid  by  Young  to  the  defendant.  The  counsel 
for  the  appellant  insists  that  the  defendant  was,  under  the 
contract,  a  trustee  of  the  property  for  Young,  and  that  a  trus- 
tee cannot  discharge  himself  of  his  trust  by  purchasing  it  in 
at  a  sale  controlled  by  himself,  and  cites  authorities  establish- 
ing these  positions.  He,  therefore,  insists  that  the  sale  can 
have  no  effect  upon  th^  rights  of  the  parties ;  or,  at  all  events, 
it  was  voidable  at  the  election  of  Young,  who,  in  a  short  time 
thereafter,  gave  notice  to  the  defendant  that  he  should  insist 
upon  the  contract*.  It  is  unnecessary  to  deterniine  whether 
Young  might  not,  by  prompt  action  in  tendering  performance 
of  the  contract  on  his  part,  have  enforced  performance  by  the 
defendant.  As  he  did  not  do  ^lis  prior  to  such  sale.  Young 
had  notice  that  the  defendant  required  performance  by  him 
without  further  delay.  The  sale  was  resorted  to  by  mutual 
agreement  for  the  purpose  of  closing  the  transaction.  When 
Young  ascertained  that  the  property  sold  for  less  than  enough 
to  satisfy  the  defendant  what  he  was  to  receive  upon  the  con- 
tract and  elected  to  avoid  the  sale,  he  was  aware  that  the  defend- 
ant would  acquiesce  in  no  further  delay.  The  defendant 
continued  in  possession  of  the  property,  and  neither  Young 
nor  the  plaintiff,  of  whose  interest  the  defendant  knew  noth- 
ing, did  anything  whatever  toward  the  performance  of  the 
contract  for  about  three  years  and  eight  months,  when  the 
plaintiff  appeared,  and,  claiming  under  an  assignment  made 
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to  him  by  Young  in  1859,  demanded  of  the  defendant  per- 
formance of  the  contract  set  out  in  the  complaint,  but  did 
not  offer  to  pay  the  money  payable  to  the  defendant  under 
the  contract  found  by  the  judge.  The  property,  at  the  time 
of  making  the  contract,  according  to  the  testimony  of  Young, 
was  worth  but  little  more  than  the  incumbrances  thereon, 
and  the  sum  to  be  paid  by  Young  to  the  defendant  therefor, 
exclusive  of  the  conveyance  of  the  interest  in  the  Doane  pro- 
perty, but  his  testimony  farther  shows  that  its  value  was 
largely  enhanced  between  that  time  and  the  trial.  The  cases 
cited  by  the  counsel  for  the  appellant  do  not  apply  to  the 
contract  as  found  by  the  judge.  The  counsel  endeavors  to 
show  that  they  do  apply  to,  and  that  the  plaintiff  is  entitled 
to  a  specific  performance  of  the  contract  set  out  in  the  com- 
plaint. The  answer  to  this  is,  that  the  judge  has  found  that 
such  a  contract  never  was  made ;  that  by  the  one  in  fact  made. 
Young,  in  addition  to  giving  the  mortgages,  was  to  pay  the 
defendant  between  $10,000  and  $11,000  in  cash.  As  no  pre- 
cise time  was  fixed  for  this  payment,  it  was  payable  in  a 
reasonable  time  or  upon  request.  This  request  was  made  in 
September,  1859,  or  thereabouts,  prior  to  the  agreement  to 
sell  the  property  at  auction.  Under  this  state  of  facts  a  delay 
of  three  years  ^nd  upwards,  without  any  excuse  therefor,  was 
such  laches  as  will  preclude  a  specific  performance  of  the 
contract.  (1  Story's  Eq.,  §§  771,  776,  and  notes  and  anthori 
ties  cited ;  Willards  Eq.,  292.)  When  by  laches  the  remedy 
at  law  is  barred  and  the  right  to  a  specific  performance  is  for- 
feited, there  can  be  no  recovery  of  what  has  been  paid  upon 
the  contract.  This  view  disposes  of  the  questions  arising 
upon  the  refusal  of  the  judge  to  find  further  facts.  No  fur- 
ther facts  could  have  been  found  from  the  evidence  given 
that  could  have  been  of  any  benefit  to  the  plaintiff.  Those 
found  determined  the  fights  of  the  parties.  The  judgment 
appealed  from  must  be  affirmed. 

All  concur. 

Judgment  reversed. 
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The  Bank  of  New  Obleakb,  Kespondent,  v.  Edwabd  Mat- 
thews, impleaded,  etc.,  Appellant. 

By  the  late  civil  war  all  oommercial  partnershipB  between  dUzena  of  tlie 
noithem  and  of  the  southern  or  Confederate  States  were  dissolved.  A 
citizen,  therefore,  of  the  State  of  New  York,  a  former  member  of  snch  a 
partnership,  doing  basineas  in  New  Orleans,  is  not  liable  upon  a  note 
indOTsed  in  the  firm  name  after  the  commencement  of  the  war.  In  an 
action  upon  a  note  thus  indorsed,  the  &ct  that  in  a  power  of  attomeyi 
given  to  an  agent  of  the  firm,  executed  by  such  citizen,  he  is  described  aa 
of  New  Orleans,  does  not  estop  him  from  alleging  a  residence  in  New 
ToriE,  in  the  absence  of  proof  that  the  party  discounting  the  note  had 
seen  the  power  of  attorney  or  believed  he  resided  in  New  Orleans. 

(Ajgued  Februaiy  28, 1872;  decided  March  26, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oonrt,  in  the  first  judicial  department,  aflirming  a  jndgment 
in  favor  of  plaintiff,  entered  upon  a  verdict. 

These  actions  are  brought  against  defendants  as  members 
of  the  firm  of  Brander,  Ghambliss  &  Co.,  upon  promissory 
notes  indorsed  by  said  firm  and  discounted  by  plaintiff. 

On  the  arth  March,  1861,  the  firm  of  Brander,  Chambliss 
&  Co.  was  formed  by  authentic  or  notarial  act,  consisting  of 
James  S.  Brander,  Jr.,  Samuel  L.  Chambliss  and  Edward 
Hatthews  as  general  partners,  and  James  S.  Brander,  Sr., 
being  named  in  said  act  as  partner  in  eommendum. 
*  Matthews  was  a  resident  of  the  city  of  New  York.  James 
8.  Brander,  Sr.,  was  then  in  the  island  of  Nassau.  It  was 
stated  in  the  articles  that  in  case  of  his  refusal  to  approve,  the 
contract  should  be  void.  A  copy  of  the  articles  was  for- 
warded and  he  refused  to  approve.  On  the  26th  of  April, 
1861,  the  defendant,  Mr.  Matthews,  made  a  power  of  attorney 
to  Glendy  Burke,  authorizing  him  to  act  as  the  attorney  of 
the  firm  of  Brander,  Chambliss  &  Co.  ^  The  power  of  attor- 
ney recites  that  Mr.  Brander^  Sr.,  composed  one  of  the  firm, 
as  partner  in  comraendam.  In  it  it  is  stated  that  Mr.  Mat- 
thews was  a  resident  of  New  York.  He  left  New  Orleans 
about  the  1st  of  May,  1861,  for  New  York.    The  notes  in 
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.qnestioD  were  indorsed  and  difloounted  by  plaintijS  aboat  May 
Sth,  1862.  On  the  2lBt  of  Octojber ,  1861,  notice  of  diseolntion 
of  the  firm  of  Brander,  ChanabliBs  &  Co.  waa  published  in  the 
Kew  Orleans  Picayune  newspaper  by  the  members  of  the 
firm  in  New  Orleans. 

The  State  of  Louisiana  passed  an  ordinance  of  secession) 
January  25th,  1861. 

The  attack  on  Fort  Sumter  waa  made  April  1 3th,  1861.  The 
first  proclamation  of  President  Lincoln,  calling  out  troopa, 
l^ars  date  April  15th,  1861. 

The  second  proclamation  declaring  several  States  (and 
among  them  Louisiana)  in  a  state  of  insurrection,  was  issued 
April  19th,  1861. 

A  third  proclamation  was  issued  relative  to  blockade, 
April  27th,  1861. 

The  act  of  congress  authorizing  the  president  by  proclama- 
tion to  declare  all  commercial  intercourse  void  between  the 
ettuEena  of  the  inaurrectionary  States  and  cititens  of  the  rest 
of  the  United  States  waa  passed  July  18th,  1861,  and  the 
fffoclamation  pursuant  to  the  act  of  congress  was  issued 
AuguBt  16th,  1861. 

New  Orleans  ronained  in  possession  of  the  rebel  or  Oon- 
federate  forces  until  it  was  captured,  on  or  about  May,  1862 ; 
and  a  prodamation  was  issued  by  the  president  on  the  12th 
of  May,  1862,  raiaing  the  blockade  of  New  Orleans  and 
mstoring  conmiercial  intercourse  with  the  inhabitants,  under 
eertain  restrictions  and  rules  established  by  the  ti^easury 
department.    Other  facta  appear  in  the  opinion. 

Jbhii^  JS^erwood  for  the  appeUanta.  The  effect  of  the  rebel- 
lion waa  to  diaaolve  a  copartnerahip  between  citiaens  of  the 
north  and  aouth.  {The  Prize  Cases^  2  Black.,  685;  The 
Vendoej  2  Wallace,  274;  Mrs.  Alexander's  ChUan^  2  Wallace, 
4M;  7%d  William  Ba^Hey,  6  Wallace,  377,  407;  The 
United  States  v.  GroeemeyeTy  9  Wallace,  75 ;  Orcvnger  v. 
Ahboi^  6  Wallace,  685 ;  Sv>vMMrton  v.  Ths  Cciumbia  Ine. 
Oe.j  87  N.  Y.,  178 ;  Sanderson  v.  Morgan^  89  N.  Y.,  231 ; 
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Woods  V.  WUder,  Dec,  1870,  48  id.,  164 ;   Ormoold  v. 

Waddington,  15  John.,  67;  16  id,  438;  The  Jtapidj  8 
Oranch,  155 ;  Schclejield  v.  Eichelbergej  7  Peters,  585 ;  J.Z2afi 
▼.  JRumlly  12  Amer.  Law  Beg.,  302;  BiUgery  y.  Branehj 
17  Amer.  Law  Beg.,  33.)  The  commenoement  of  the  war 
was  prior  to  the  appointment  of  Burke.  {SwirmerUm  v. 
Cd.  Ins.  Co.y  37  N.  Y.,  186.)  Defendant  is  not  estopped  by 
his  acts  iVom  setting  np  the  dissolution  of  the  partnership. 
(Oriswold  v.  WaddingUm,  16  J„  484-487 ;  CoppeU  v.  Hall^  7 
Wal.,  558).  Plaintiff  during  the  war  had  no  status  and  could 
not  sue  in  New  York.  {Sa/nderson  v.  Morgan^  39  N.  Y.,  231 ; 
2  Wal.,  421.) 

G.  W.  Comstock  and  A.  21.  Spier  for  the  respondent. 
The  doctrine  as  to  the  effect  of  the  war  upon  existing  con- 
tracts is  not  applicable  in  these  actions.  {Swinnerton  v.  Ccl. 
Ins.  Co.<f  37  N.  Y.,  174.)  The  war  could  have  no  effect  on 
defendants'  liability  on  paper,  existing  before  the  war  broke 
out ;  it  dissolved  contracts  as  to  the  future  only.  {Gri&wold 
V.  Waddingtoriy  16  John.,  493 ;  Wood  v.  Braddock^  1  Stanton, 
104,  105 ;  Buchanan  v.  CWry,  19  John.  E.  137, 142, 143). 
Notice  to  the  firm,  at  its  place  of  busipess  in  New  Orleans, 
was  sufficient,  and  was  notice  to  all  its  members.  {Oowan  v. 
Jacksorij  20  John.,  176-179 ;  Court  House  v.  Parker^  1 
Camp.,  N.  P.  B.,  82 ;  Brown  v.  Turnery  15  Ala.,  832  ;  Ca/t- 
ter  et  al.  v.  Thompson^  19  trf.,  717-727 ;  Dabney  v.  Stidg&r^ 
1  S.  &  M.,  749 ;  Dabney  v.  J/iwcA,  22  Maine,  184 ;  Bayes 
on  Bills,  cited  in  note  3  to  Edwds.  on  Bills,  632).  Defendants 
carried  on  the  business  after  the  war  broke  out,  and  are 
estopped  from  setting  up  as  a  defence  the  law  they  delib- 
erately violated.  (Story  on  Contracts,  §497;  Collyer  on 
Part.,  §  97,  note,  §  784).  The  agency  was  not  dissolved  or 
even  suspended  by  the  war.  {Clark  v,  Mooney^  10  John. 
Ch. ;  Oriswcld  v.  Waddington^  15  John.,  57,  68 ;  Buchanan 
V.  Curryy  19  id.,  137-141 ;  Conn.  v.  Penn.y  11  Peters'  C. 
0.  B.,  Pa.,  496-524;  Robinson  v.  International  Lf.  Ins. 
Co.  of  Landxmy  42  N.  Y,  62 ;  King  v.  Eamtm^  4  Call.,  259 ; 
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Nauaaea/ux  v.  UrquahaH,  19  La.  A.  B.,  485;  Dennisofi  y. 
Nvbrieh,  8  Wash.  C.  R,  403 ;  Ward  v.  Smith,  7  Wall.,  462 ; 
Pavl  V.  Christiey  4  H.  &  McH.,  161.)  The  conduct  and 
management  of  the  business,  being  restricted  to  New  Orleans, 
would  not  be  affected  by  the  war.  {Buchanan  v.  Carry,  19 
John.,  137;  Kershaw  v.  KeUey,  100  Mass.  R.,  561;  Man' 
hattan  Life  Ins.  Co,  v.  Warwick,  20  Grattan,  614.) 

PscKHAM,  J.  The  defendant,  Matthews,  who  alone  defends^ 
insists  that  the  partnership  formed  on  the  27th  day  of  March, 
1861,  by  the  defendants,  to  be  void  in  case  Bradner,  Sr.,  then 
in  Nassau,  a  proposed  partner  in  oommendam,  refused  to 
assent,  became  void  by  his  refusal  to  give  such  consent,  and 
that  the  contract  of  copartnership  thereby  became  utterly 
void.  But  in  fact  the  partnership  did  continue,  though  it 
might  have  been  closed  at  once  under  that  provision.  It  was 
not  terminated  in  fact,  as  the  evidence  plainly  shows. 

There  is  some  ground  for  holding  that  the  notice  of  the 
dissolution  of  the  firm,  published  by  them,  or  by  those  resid- 
ing in  New  Orleans  on  the  21st  of  October,  1861,  in  the  New 
Orleans  Picayune,  put  an  end  to  the  firm,  but  I  do  not  intend 
to  discuss  that  point. 

The  bar  to  this  recovery  is  the  dissolution  of  this  copart- 
nership by  the  civil  war  prior  to  the  indorsement  and  discount 
of  the  note  in  suit. 

The  general  rule  that  war,  civil  or  inter  gentes,  dissolves  all 
partnerships  between  citizens  of  hostile  States,  and  converts 
every  citizen  of  one  hostile  State  into  a  public  enemy  of  the 
other,  is  conceded,  as  it  may  well  be.  (The  Prize  Cases,  2 
Black.,  685;  Mrs.  Alexander's  Cotton,  2  Wall.,  404;  The 
Venice,  id.,  258 ;  Woods  v.  Wilder,  43  N.  Y.,  164 ;  Swinner- 
ten  V.  The  CoLwm.  Ins.  Co.^  37  id.,  178 ;  Oriswold  v.  Wad- 
dinffton,  IS  J.  B.,  57 ;  OrisvxM  v.  Waddington,  16  id.,  438. 

This  rule  is  based  upon  principles  of  public  policy,  and  is 
not  affected  by  the  intentions  of  the  parties.  (Cases  above 
cited.) 

But  it  is  urged  that  this  was  not  a  commercial  partnership, 
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and  that  therefore, the  role  as  to  the  effect  of  civil  war  upon 
fiuoh  partnerships  has  no  application  to  this.  Waiving  the 
question  as  to  the  rale  of  law,  the  fact  is  plainly  otherwise. 
The  plaintiff  insists  that  by  the  laws  of  the  partnership  no 
shipments  were  to  \>e  made  ont  of  New  Orleans ;  not  so.  The 
contract  in  terms  provided  for  a  partnership  '^  for  the  cotton 
factorage  and  general  commission  business  in  New  Orleans." 
But  it  was  agreed  that  the  firm  ^' shall  never  purchase  or 
hold  at  any  one  tim^  more  than  one  thousand  bales  of  cotton, 
nor  shall  any  purchases  be  made  "  (not  that  they  will  not 
make  shipments)  ^^  for  shipments,  but  only  for  sale  in  New 
Orleans." 

This  restriction  pimply  applies  to  pwchaaea  for  the  purpose 
of  shipments — ^not  liiat  they  would  not  ship  cotton  in  the 
course  of  their  commission  business  for  others^- -cotton  on 
which  they  should  make  advances,  or  title  to  which  they 
might  acquire  in  any  way,  but  only  they  would  not  buy  it  for 
that  purpose.  This  limitation,  too,  seems  entirely  confined  to 
cotton.  But  it  is  dear  that  the  firm  in  fact  did  a  large  com- 
mercial business — commercial  in  a  liberal  sense  of  the  term — 
in  buying  and  selling  cotton,  and  various  other  products,  in 
different  States,  in  shipping  them  to  others,  to  New  York,  to 
Liverpool,  and  in  remitting  proceeds  to  New  Orleans,  in  pur- 
chasing bills  of  exchange  and  in  other  commercial  transao-^ 
tions  between  the  Oonfederate  States  and  the  United  States, 
etc.,  etc 

This  appears  by  the  letters  of  the  defendant,  Matthews, 
introduced  by  the  plaintiff. 

There  is  nothing  in  the  case  of  Kereha^  v.  KeUey^  100 
Mass.,  661,  a  sound  decision,  that  aids  the  plaintiff  upon 
such  facts. 

It  is  further  urged  that  Hie  defendant  is  estopped  from 
alleging  that  he  resided  in  New  York,  after  describing  him- 
self, in  April,  1861,  in  his  power  of  attorney  to  defendant's 
agent,  as  of  the  dty  of  New  Orleans. 

In  the  articles  of  partnership  Mitchell  is  described  as  of 
New  York,  and  in  &ct  he  resided  there  continuously  from 
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the  time  of  the  execution  of  the  power  of  attorney,  and  there 
is  no  proof  whatever  that  the  plaintiff  at  the  time  of  discount- 
ing this  note  supposed  or  believed  that  Matthews  lived  in 
Kew  Orleans,  or  that  it  discounted  this  note  upon  any  such 
idea,  or  that  it  had  ever  seen  this  power  of  attorney.  An 
estoppel  cannot  be  based  upon  such  facts.  {Lavrrence  v. 
Brovmy  1  Seld.,  394.)  It  is  superfluous  to  discuss  the  law 
when  there  is  no  fact  for  its  application. 

Judgment  should  be  reversed  and  new  trial  granted,  costs 
to  abide  the  event. 

All  concnr. 

Judgment  reversed. 


Mabi;   Helen   Gbymes,  Bespondent,  v.  Bobebt  8.  Hone,    its  aoo 

Executor,  etc.,  Appellant.  jj»    i7J 

'  4»    n| 
To  constitate  a  valid  gift  mortU  eauta,  three  things  are  necessary :    Ist  It     ||^  ^i 

must  be  made  with  a  view  to  the  donor's  death.  2d.  The  donor  must 
die  of  that  ailment  or  peril  8d.  There  must  be  a  delivery.  It  is  not 
necessary  that  there  should  be  an  express  qualification  in  the  transfer  or 
the  delivery ;  it  may  be  found  to  be  such  a  gift  fVom  the  attending  cir- 
cumstances, although  the  transfer  or  the  delivery  be  absolute. 
Defendant's  testator  being  the  owner  of  120  shares  of  bank  stock,  included 
in  one  .certificate,  made  an  absolute  assignment  in  writing  of  twenty 
shares  to  the  plaintiff.  This  he  handed  to  his  wife,  to  be  kept  by  her  and 
delivered  to  the  plaintiff  upon  his  death.  At  the  time  of  executing 
the  assignment  the  donor  was  about  eighty  years  of  age,  in  &iling 
health,  and  so  continued  until  his  death,  which  occurred  about  fiyt 
months  thereafter.  HeUd^  this  was  a  valid  gift  mortis  oa/uta ;  that  the 
equitable  title  to  the  stock  passed  by  the  assignment;  that  defendant  was 
trustee  for  plamtiff,  by  operation  of  law,  to  make  the  gift  effectual,  and 
that  a  Judgment  requiring  him  to  produce  the  certificate  and  cause  a 
transfer  of  the  twenty  shares  to  be  made  to  plaintiff,  was  proper. 

(Argued  February  26, 1872 ;  decided  March  26, 1872.) 

Appeal  from  judgment  of   the  General  Term  of  the 
Snpreme  Court  in  the  third  judicial  department,  afBrming  a 
SlOKBLS — ^VoL.  IV.         3 
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judgment  in  favor  of  plaintiflF,  entered  upon' the  report  of  a 
referee. 

The  action  is  brought  to  recover  twenty  shares  of  the  stock 
of  the  Bank  of  Commerce  of  the  city  of  New  York/orits 
value,  claimed  by  plaintiff  as  a  gift  mortis  ca/usa  by  Federal 
Vanderburgh,  defendant's  testator.  The  facts  sufficiently 
appear  in  the  opiiuon.  The  referee  directed  judgment  that 
defendant,  as  executor,  permit  the  transfer  of  the  twenty 
shares  of  stock 'on  the  books  of  the  bank,  and,  for  that  pur- 
pose, surrender  the  certificate ;  that  he  account  for  dividends 
received  after  the  testator's  death,  and  in  case  the  stock  was 
sold  that  he  pay  its  value  out  of  the  estate.  Judgment  was 
entered  accordingly. 

John  H.  Reynolds  for  the  appellant.  The  facts  do  not 
constitute  a  valid  gift  ca/uaa  mortU,  (1  Story's  Eq.,  §  607  a  ; 
2  Eedfield  on  WUls,  299, 300,  302 ;  Weston  v.  Eight,  5  Shep., 
287 ;  3  McN.  &  G.,  664 ;  Duffield  v.  Elwesyl  Bligh,  N.  S., 
633 ;  Wells  v.  Tucker^  3  Binney,  366  ;  Irish  v.  JV^uUing,  47 
Bar.,  370 ;  Decheimer  v.  OavUer,  5  Eobt.,  223 ;  Edwards  v. 
Jtmes,  1  Mylne  &  Craig,  226;  1  White  &  Tudor's  Lead. 
Cases,  837 ;  May  on  Vol.  Alienations,  381  to  400  ;  Harris  v. 
Cloflrk,  8  N.  T.,  93, 121 ;  2  Kent's  Com.,  438  ;  Fargrearson 
V.  Case,  2  Coll.,  356 ;  38  Barh.,  530 ;  34  N.  Y.,  80  ;  Ward  v. 
Tv/mer,  2  Vesey,  Jr.,  431 ;  Pennington  v.  Oettrngs,  2  Gill 
&  Johns.,  208 ;  EUison  v.  EUison,  6  Vesey,  602 ;  1  Story's 
Eq.,  433,  note;  1  Vesey,  Jr.,  50;  18  Vesey,  91,  93,  99 
Fortiscue  v.  Burnett,  3  Mylne  <fe  Keen.,  36 ;  Edwa/rds  v 
Jones,  1  Mylne  &  C,  237 ;  Anin^ohus  v.  Smith,  12  Vesey,  39 
Lambert  v.  Overton,  13  W.,  227;  Jones  v.  Locke,  1  Oh 
Appeals,  25 ;  JXUon  v.  Coppin,  4  Mylne  &  Craig,  647 
SeaHes  v.  La/w,  15  Simons,  95 ;  Woodford  v.  Chamley,  28 
Beavan,  96  ;  Penjidd  v.  Madd,  4  Eq.  Cases,  562 ;  Surnvner 
V.  DoAfUby,  25  Jurist,  N.  S.,  Fart  1,  p.  426 ;  see  also  Coning- 
ham  V.  Pltm7iett,  2  Young  &  Coll.  C.  C,  245 ;  Price  v. 
Price,  14  Beavan,  598  ;  Scales  v.  Mande,  6  De  Gex,  McN. 
&  G.,  48 ;  Weale  v.  OUin,  17  Beavan,  252 ;  Peckham  v. 
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Taylor^  81  id.,  250;  Lambert  v.  Overton^  13  W.  Bepoiter, 
227.) 

Orlando  Meads  for  the  respondent.  There  was  a  good  and 
yalid  gift  mortis  ca/uaa.    (2  Kent's  Com.,  444 ;  MeridUh  y. 

Woitson^  23  Eng.  L.  &  E.,  250 ;  Irish  v.  Nuttmg,  47  Bar., 
870 ;  Morgam  v.  MaUeson,  10  Eq.  Cases,  475 ;  88  Barb.,  530 ; 
84  N.  Y.,  80 ;  18  id.,  626 ;  Ex  parte  Pye,  18  Vesey,  140  ; 
Boberts  v.  HobertSj  11  Jurist,  993  ;  Richardson  v.  Richard' 
Sony  3  Eq.  Cases,  690 ;  Kekewich  v.  Mannvng^  1  D.,  M.  &  G., 
176 ;  Kidddl  v.  FameUy  2  Jurist,  N.  S.,  786 ;  2  Fisher's 
Digest,  419 ;  Duffield  v.  Elwes^  1  Bligh,  529 ;  Hatha/icay  v. 
Payncy  34  N.  Y.,  106 ;   Walsh  v.  Sexton,  55  Bar.,  257 ; 

Westerlo  v.  Be  Witt,  36  N.  Y.,  340 ;  Drury  v.  Smithy  1  Peere 
Williams,  404;  Sessions  v.  Moseby,  4  Oush.,  87;  Foster  v. 
Ma/nsfiddy  3  Met.,  412 ;  Himter  v.  SunteTy  19  Barb.,  631 ; 
Fulton  V.  FuUony  48  Bar.,  582 ;  Beddl  v.  CterB,  33  N.  Y., 
584.)  ^ 

Pbckham,  J.  On  the  19th  August,  1867,  the  alleged  donor 
being  the  owner  of  120  shares  of  stock,  included  in  one  certi- 
ficate, in  the  Bank  of  Commerce  of  New  York  citj,  m,ade  an 
absolute  assignment  in  writing,  transferable  on  the  books  of  the 
bank  on  the  surrender  of  the  certificate,  under  seal  and  wit- 
nessed, of  twenty  shares  thereof  to  this  plaintiff,  his  fayorite 
granddaughter,  for  yalue  receiyed,  as  the  assignment  purports, 
and  appointed  her  his  attorney  irreyocable  to  sell  and  transfer 
the  same  to  her  use.  After  this  paper  had  been  signed,  '^  he 
kept  it  by  him  for  awhile  "  (how  long,  nowhere  appears),  and 
afterward  handed  it  to  his  wife  to  put  with  the  will  and  other 
papers  in  a  tin  box  she  had.  When  he  gaye  to  his  wife  the 
paper  so  drawn,  he  said :  ^^  I  intend  this  for  Nelly.  If  I  die, 
don't  giye  this  to  the  executors ;  it  isn't  for  them,  but  for 
Nelly ;  giye  it  to  her,  herself."  She  asked,  "  why  not  giye  it 
to  her  now  ? "  "Well,"  he  said, "  better  keep  it  for  the  present ; 
I  don't  know  how  much  longer  I  may  last  or  what  may  hap- 
pen, or  whether  we  may  not  need  it."    This  is  the  statement, 
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as  given  by  the  widow  of  donorr  It  was  admitted  that,  at  the 
time^of  executing  said  instrument,  the  donor  was  from 
seventy-eight  to  eighty  years  of  age,  was  in  failing  health, 
and  so  continued  till  his  death,  Januaiy  23d,  1868.  Upon 
these  facts  was  there  a  valid  gift  mortis  causa  f 

Upon  the  question  as  to  what  constitutes  such  a  gift,  the 
authorities  are  infinite,  not  always  consistent.  «^  But  at  this 
time  it  is  generally  agreed  that,  to  constitute  such  a  gift,  it 
must  be  made  with  a  view  to  the  donor's  death  from  present 
illness  or  from  external  and  apprehended  peril.  It  is  not 
necessary  that  the  donor  should  be  in  extremis^  but  he  should 
die  of  that  ailment.  If  h6  recover  from  the  illness  or  sur- 
vive the  peril,  the  gift  thereby  becomes  void ;  and  until  death 
it  is  subject  to  his  personal  revocation.  (2  Kent,  444,  and 
cases  cited ;  2  Kedfield  on  Wills,  299  et  seq. ;  1  Story's  Eq., 
§  606,  etc.,  notes  and  authorities.) 

In  the  next  place  there  must  be  a  delivery  of  it  to  the  donee 
or  to  some  person  for  him,  and  the  gift  becomes  perfected  by 
the  death  of  the  donor. 

Three  things  arc  necessary.  1.  It  must  be  made  with  a 
view  to  donor's  death.  2.  The  donor  must  die  of  that  ailment 
or  peril.  3.  There  must  be  a  delivery.  The  appellant  insists 
that  the  gift  in  this  case  ftdfills  neither  requisition. 

Was  this  gift  made  with  a  view  to  the  donor's  death  %  It 
is  so  found  by  the  referee  as  a  question  of  fact.  What  the 
witness  intended  to  convey  by  the  term  "  failing  health  "  is 
not  clear ;  but  intendments  are  against  the  appellant  where 
the  fact  is  left  uncertain.  There  is  nothing  in  the  casejncon- 
aistent  with  the  idea  that  the  testator,  when  he  signed  this 
assignment,  was  confined  to  his  bed,  and  so  continued  till  his 
death ;  though  I  do  not  wish  to  be  understood  as  saying  that 
such  confinement  was  necessary  to  validate  the  gift.  It  seems 
that  he  died,  as  the  referee  finds,  from  this  failing  health,  in 
five  months  thereafter ;  so  that  the  terms,  as  used,  indicated 
a  very  serious  ailment. 

True,  he  did  not,  and  of  course  could  not,  know  when  death 
would  occur  when  he  executed  this  assignment,  but  he  was  in 
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apprehension  of  it.  His  age  and  his  ^^  failing "  told  him 
death  was  near,  but  when  it  might  occur  be  had  no  clear  con- 
viction.    An  ailment  at  such  an  age  is  extremely  admonitory. 

From  these  facts,  can  this  court  say,  as  matter  of  law,  that 
this  testator. was  not  so  seriously  ill  when  he  executed  this 
assignment  as  to  bd  apprehensive  of  death ;  that  he  was  not 
legally  acting  '^  in  view  "  of  death ;  that  he  was  not  so  ill  as 
to  be  permitted  to  make  this  sort  of  gift  ?  True,  the  donor 
died  five  months  thereafter ;  but  we  are  referred  to  no  case 
or  principle  that  limits  the  time  within  which  the  donor  must 
die  to  make  such  a  gift  valid.  The  only  rule  is  that  he  must 
not  recover  from  that  illness.  If  he  do,  the  gill  is  avoided. 
The  authorities  cited  by  the  appellant's  counsel,  of  Weston  v. 
ffiffht  (5  Shep.  Me.,  287),  and  StanUand  v.  WiUott  (3  McN.  & 
Gor.  Ch.  E.,  664),  are  both  instances  of  recovery,  and  the 
gifts,  on  that  ground,  declared  void.  In  the  latter  the  donor 
and  his  committee  recovered  back^e  stocks  given,  because  of 
his  recovery.  The  first  case  is  improperly  qtioted  in  2  Red., 
300,  note  11,  as  not  originally  authorizing  the  gift. 

The  declaration  of  the  donor,  that  his  wife  should  keep  the 
assignment  and  not  hand  it  over  till  after  his  death,  as  he  did 
not  know  what  might  happen,  nor  but  that  they  might  need  it, 
was  simply  a  statement  of  the  law,  as  to  such  a  gift,  whether 
the  declaration  was  or  was  not  made.  Clearly  he  could  not 
tell  whether  he  should  die  or  recover  from  that  ailment.  If 
he  did  recover,  the  law  holds  the  gift  void. 

The  transaction  as  to  such  a  gift  is,  the  donor  says,  I  am 
ill,  and  fear  I  shall  die  of  this  illness ;  wherefore  I  wish  you 
to  take  these  things  and  hand  them  to  my  granddaughter 
after  my  death ;  but  do  not  hand  them  to  her  now,  as  I  may 
recover  and  need  them.  A  good  donatio  mortis  causa  always 
implies  all  this.  If  delivered  absolutely  to  the  donee  in  per^ 
son,  the  law  holds  it  void  in  case  the  donor  recovers,  and  he 
may  then  reclaim  it.     {Staniland  v.  WiUoU,  supra.) 

To  make  a  valid  gift  mortis  causa^  it  is  not  necessary  that 
there  should  be  any  express  qualification  in  the  transfer  or  the 
delivery.    It  may  be  found  to  be  such  a  gift  from  the  attend- 
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ing  circamstances,  though  the  written  transfer  and  the  delivery 
may  be  absolute,  ^ee  the  last  case. 

I  think  this  donor  made  this  gift  '^  with  a  view  to  his 
death,"  within  the  meaning  of  the  rule  on   that  subject. 

2d.  This  also  settles  the  second  requisite,  as  it  is  admitted 
that  he  did  not  recover,  but  died  of  this  ^'  failing  health,"  as  it 
is  expressed. 

8d.  Was  there  a  delivery !  The  assignment  was  delivered 
to  his  wife  for  the  donee.  She  thus  byscame  the  agent  of ^  the 
donor.  So  far  as  the  mere  delivery  is  concerned,  this  is  suffi- 
cient. (See  the  elementary  writers  before  cited  ;  also  Drwry 
V.  Smith  J 1  P.  W.,  404;  Sessions  v.  Mosdey,  4^  Oush.,  87; 
Coutant  V.  Schuyler j  1  Paige,  316 ;  Bomeman  v.  Sidlinger, 
8  Shep.,  Me.  185 ;  Wells  v.  Tucker^  3  Binn.,  366 ;  Hv/nter  v. 
Hunter^  19  Barb.,  631.)  Such  a  delivery  to  be  given  to  the 
grantee  after  the  grantor's  death,  is  good  as  to  a  deed  of  real 
estate.     (Eaihamay  v.  Pwyne^  34  N.  T.,  92.) 

It  is  urged  that  this  gift  was  nbt  completed  ;  that  the  stock 
was  not  transferred  on  the  books  of  the  bank,  and  could  not 
be  until  the  certificate  held  by  the  donor  was  surrendered,  and 
that  equity  will  not  aid  volunteers  to  perfect  an  imperfect 

gift. 

Within  the  mpdem  authorities  this  gift  was  valid,  notwith- 
standing these  objections.  The  donor,  by  this  assignment  and 
power,  parted  with  all  his  interest  in  the  stock  assigned  as 
between  him  and  the  donee,  and  the  donee  became  the  equi- 
table owner  thereof  as  against  every  person  but  a  hona  fide 
purchaser  without  notice.  Delivery  of  the  stock  certificate 
/L^  without  a  transferl)n  the  bank's  books  would  have  made  no 
more  than  an  equitable  title  as  against  the  bank  (iT.  Y. 
and  N.  H.  R.  B.  Co.  v.  Schuyler^  84  N.  Y.,  80,  and  cases 
cited),  though  it  would  give  a  legal  title  as  against  the  assignor. 
{McNeil  V.  Tmth  Nat.  Bank  (46  N.  Y.,  325),  just  decided,  and 
according  to  the  case  of  Duffidd  v.  JShoeSj  1  Bligh.,  N.  S.,  497, 
530,  decided  in  the  house  of  lords).  The  representatives  of  the 
donor  were  trustees  for  the  donee  by  operation  of  law  to  make 
the  gift  efiectual.    (See  also  to  the  same  effect  £a  parte  Pye^ 
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18  Ves.,  140 ;  Kekewieh  v.  Manning^  1  De  G.,  M.  &  G.,  176 ; 
Richa/rdson  v.  Jiichardsonj  8  Eq.  Ca.,  686.)  This  trust, 
like  this  species  of  gift,  is  peculiar.  The  trast,  like  tbe  gift, 
is  revocable  dnring  the  donor's  life,  and  is  perfected  and 
irrevocable  by  his  death. 

This  extended  the  law  as  laid  down  by  Lord  Hardwiokb, 
in  Ward  v.  Turner  (2  Ves.,  Sr.,  431,  442),  upon  this  subject, 
and  our  courts  have  gone  in  the  same  direction  with  Dvffield 
V.  ElAJoe%.  Where  notes  payable  to  the  donor's  order  and  not 
indorsed,  and  other  things  of  similar  character,  have  been 
given  m&rtis  causay  courts  compel  the  representatives  of  the 
donor  to  allow  the  donee  to  sue  in  their  name,  though  the 
legal  title  has  not  passed.  (See  last  case ;  Orover  v.  Graver j 
24  Pick.,  261 ;  Chase  v.  Redding^  13  Gray,  418 ;  Bates  v. 
Ke/mpUmy  7  id.,  382 ;  and  see  also  Westerlo  v.  De  Witty  36  N. 
T.,  340 ;  Walsh  v.  iHextoUy  55  Barb.,  251.) 

The  equitable  title  to  this  stock  is  thus  passed  by  the  assign- 
ment, and  it  was  not  necessary  to  hand  over  the  certificate. 
A  court  of  equity  wiU  compel  the  donor's  representatives  to 
produce  the  certificate,  that  the  legal  title  to  the  stock  may 
be  perfected. 

As  there  is  great  danger  of  fraud  in  this  sort  of  gift,  courts 
cannot  be  too  cautious  in  requiring  clear  proof  of  the  transacr 
'  tion.  This  has  been  the  rule  from  the  early  days  of  the  civil 
law  (which  required  five  witn^8ses  to  such  a  gift)  down  to  the 
present  time.  In  this  case  the  proof  of  the  assignment,  etc., 
is  entirely  clear,  the  question  being  as  to  its  effect.  The 
judgment  should  be  affirmed,  with  costs  to  be  paid  out  of  t^he 
estate. 

All  concur;  Allbn,  J.,  not  voting. 

Judgment  affirmed. 
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1^  4^0     Hasmon  T.  Harris,  Appellant,  v.  David  H.  Frink  et  al., 
49         24  Eespondents, 

173        '295 

173 *296  One  who  enters  upon  the  lands  of  another  and  puts  in  crops  under  a  parol 

licenfte  and  a  parol  agreement  that  he  shall  have  the  crops  raised  bj 
him,  is  entitled  to  the  crops,  and,  in  case  he  is  expelled  from  the  land  - 
and  the  crops  are  convepted  by  the  owner  or  his  agent,  can  maintain  an 
action  for  such  conversion.    (Grovbr,  J.,  dissenting.) 

The  expenditure  of  money  and  labor  under  and  induced  by  the  agreement 
is  a  good  consideration  therefor. 

Where,  under  a  parol  contract  for  the  sale  of  land,  the  vendee,  with  the 
consent  of  the  vendor,  in  pursuance  of  the  terms  of  the  contract,  enters 
into  possession  and  puts  in  crops,  the  invalidity  of  the  conti'act  to  sell 
and  convey  does  not  affect  the  vendee's  title  to  the  crops,  and  if  the 
vendor  refuses  to  perform  and  ejects  the  vendee,  the  title  of  the 
latter  to  the  crops  is  not  thereby  divested.  In  such  case,  the  crops,  as 
between  the  parties,  are  not  a  part  of  the  realty,  but  chattels.  (Grover, 
J.,  dissenting.) 

The  statute  of  fhtuds  cannot  be  invoked  by  the  party  who  reAises  to  per- 
form, as  against  one  not  in  default,  for  the  purpose  of  invalidating  that 
part  of  the  contract  which  has  been  executed,  and  the  latter  cannot  be 
compelled  to  relinquish  any  benefit  he  has  acquired  from  its  partial  per- 
formance. 

Although  a  vendee,  by  a  partial  performance  of  a  parol  contract  of  pur- 
chase of  lands,  may  have  become  entitled  to  a  specific  performance  in 
equity,  if,  after  a  refusal  of  the  vendor  to  perform,  and  ejectment  of  the 
vendee,  an  agent  of  the  vendor  converts  the  crops  put  in  by  the  vendee 
while  in  possession,  in  an  action  against  the  agent  for  such  conversion, 
he  cannot  set  up  the  vendee's  equitable  title  for  the  purpose  of  depriving 
the  latter  of  his  property  in  the  crops. 

Where  a  vendee,  under  a  parol  contract  of  purchase,  enters  upon  land  with 
the  permission  of  the  vendor,  and  under  an  agreement  that  he  may 
occupy  and  work  it  until  the  vendor  is  prepared  to  convey,  he  is  a  ten- 
ant at  will,  and,  as  such,  is  entitled  to  the  emblements,  unless  he  has 
made  default  in  his  contract  or  committed  waste,  or,  in  some  other  man- 
ner, terminated  the  tenancy  by  his  own  wrongfiil  act  (Allen  and 
Grover,  JJ.,  dissenting.) 

(Argued  February  22, 1872 ;  decided  March  26,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  ^he 
Supreme  court  in  the  eighth  judicial  district,  entered  upon 
an  order  denying  motion  to  set  aside  a  nonsuit  and  for  a 
new  trial.     (Keported  below,  2  Lansing,  35.) 
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The  action  was  to  recover  possession  of  a  quantity  of  oats 
raised  by  plaintiflE  upon  land  of  Charles  W.  Frink,  for  whom 
defendants  were  agents,  of  which  land  plaintiff  had  posses- 
sion under  a  parol  agreement  to  purchase.  Plaintiff  was  non- 
suited upon  the  opening  of  his  counsel  to  the  jury.  The  alle- 
gations in  the  opening  are  set  forth  in  the  opinion.  Excep- 
tions were  ordered  to  be  heard  at  first  instance  at  General 
Term. 

Thomas  M.  Webster  for  the  appellant.  Plaintiff  was  a  tenant 
at  will.  {Jackson  v.  Moncrief,  5  Wend.,  26 ;  Jackson  v. 
Miller  J  7  Cow.,  747 ;  Lowry  v.  Taw^  3  Bar.,  Ch.,  407 ;  Wright 
V.  Moorej  21  Wend.,  231 ;  Suffem  v.  Tovmsend,  9.  J.,  35 ; 
Howard  v.  ShaWy  M.  &  W.,  118;  Warring  v.  King^  M. 
&  W.,  571 ;  Peckham'  v.  Lea/ry^  f>  Duer,  498 ;  Burns  v.  jffry- 
ant^  31  N.  Y.,  453.)  As  such,  he  was  entitled  to  the  emble- 
ments. (Chitty  on  Con.,  325 ;  Story  on  Con.,  §  956 ;  2  Black- 
stone,  258.)  The  crops  being  put  in  with  consent  of  owner, 
defendant  was  entitled  to  them.  {Like  v.  McListry^  41  Bar., 
186 ;  Bennett  v.  Scutt^  18  Bar. ;  Pierpont  v.  Barnard^  2 
Seld.,  279;  Herrick  v.  Kem^  2  Am.  L..C.,  682.) 

S.  Parsons  for  the  respondents.  The  verbal  contract  was  so 
far  consummated  as  to  take  the  case  out  of  the  statute  of  frauds. 
(8  Paige,  600 ;  5  Wend.,  638 ;  26  id.,  238 ;  41  Bar.,  619, 
635 ;  Fry  on  Spec.  Per.,  258.)  If  plaintiff  was  entitled  to 
specific  performance  he  was  equitable  owner.  (3  Bar.  Ch., 
407;  40  Bar.,  537.)  Plaintiff  was  not,  in  any  sense,  a  tenant. 
(7  Bar.,  74;  6  J.,  46;  25  Bar.,  243;  31  id.,  286.)  Plaintiff 
having  been  turned  out  of  possession  cannot  maintain  replevin. 
(8  Cow.,  220 ;  3  Den.,  79 ;  34  K  Y.,  363.)  At  law,  contract 
was  void,  and  plaintiff  had  no  title  to  the  land  or  the  crops. 
(8  Wen.,  584 ;  2  Den.,  174 ;  6  Bar.,  370 ;  1  Bar.  Ch.,  613.) 

Kapallo,  J.    The  crop  of  oats  in  controversy  wfts  alleged, 
in  the  opening  of  the  plaintiff's  counsel,  to  have  been  sowed 
by  the  plaintiff  while  in  possession  of  the  land  under  a  parol 
Stckels — ^VoL.  IV.      4 
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contract  of  purchase.  It  was  also  offered  to  be  shown  that 
the  crop  was  raised  with  the  consent  of  the  vendor,  it  having 
been  a  part  of  the  agreement  that  the  plaintiff  should  go  into 
immediate  possession  of  the  farm,  and  work  it  until  the  defend- 
ants, who  were  the  agents  of  the  vendor,  should  be  ready  to 
carry  out  the  agreement  of  sale ;  that  the  defendants  assisted 
the  plaintiff  in  putting  in  the  crop,  receiving  pay  from  him 
for  their  work  as  hired  men  by  the  day  ;  that  afterward,  in 
the  month  of  May,  tb^  defendants  expelled  the  plaintiff  from 
the  farm  and  repossessed  themselves  of  it,  and  the  vendor 
refused  to  convey  pursuant  to  the  agreement ;  that,  when  the 
crop  was  ripe,  the  plaintiff  commenced  harvesting  it,  but  was 
driven  off  by  the  defendants,  who  took  possession  of  the  oats 
and  harvested  them.  The  plaintiff  also  offered  to  prove  that 
the  defendants  had  admitted  that  the  crop  belonged  to  him. 
The  judge,  at  the  trial,  nonsuited  the  plaintiff  on  this  opening, 
and  exception  was  duly  taken. 

No  question  appears  to  have  been  made  as  to  the  authority 
of  the  defendants  to  represent  and  act  for  the  vendor,  who 
was  their  brother;  but  the  nonsuit  appears  to  have  been 
granted  and  sustained  at  General  Term  on  the  ground  that 
the  crop  was  part  of  the  realty,  and  that  the  plaintiff,  having 
no  legal  title  to  the  land,  could  have  none  to  the  crop ;  that 
he  was  not  a  tenant,  for  the  reason  that  no  action  would  lie 
against  him  for  use  and  occupation  ;  and  further,  that  having 
been  ejected  and  kept  out  of  possession  of  the  land,  ho  could 
not  maintain  any  action  for  taking  the  crop  when  he  was  out 
of  possession. 

The  contract  of  sale,  not  being  in  writing,  was  void  by  the 
statute  of  frauds ;  but  the  plaintiff's  possession  under  it  was 
lawful,  so  long  as  he  made  no  default.  He  was  in  possession 
under  a  parol  license  from  the  owner  to  occupy  and  work 
the  farm  until  a  conveyance  should  be  executed  pursaant 
to  the  agreement  of  sale.  The  invalidity  of  that  agree- 
ment enabled  the  vendor  to  revoke  the  license  at  any  time. 
It  did  not  vest  in  the  plaintiff  the  title  to  the  land,  but 
does    it    necessarily  follow   that    he   acquired   no   title   to 
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the  crop  which  he  had  sown  in  reliance  upon  the  owner's 
permission  to  occupy  and  work  the  farm?  Under  some 
circamstances  a  growing  crop  is  part  of  the  realty  and 
passes  with  it;  but  in  many  cases  it  is  treated  as  a  chattel* 
It  may  be  owned  by  one  person,  while  the  title  to  the  land  is 
wholly  in  another,  and  this  result  may  be  brought  about 
either  by  operation  of  law  or  by  express  contract.  When 
planted  by  the  owner  of  the  soil,  it  constitutes  in  general 
part  of  the  realty,  and  will  pass  to  the  vendee  by  a  convey- 
ance of  the  land  ;  but  the  owner  of  the  soil  may  sell  a  crop 
to  be  cut  without  conveying  any  interest'in  the  land,  and  the 
purchaser  will  acquire  title  to  it  as  a  chattel,  even  though  not 
fit  for  harvest  at  the  tiflle  of  the  sale.  {Evcms  v.  Roberts^  6 
B.  &.  C,  829 ;  Jones  v.  Flint,  10  A.  &  E.,^  753 ;  SaHMmry  ^"^^ 
V.  MattJiewSy  4  M.  &  W.,  343  ;  Oraddock  v.  HiddUt^ryer^ 
2  Dana,  206;  Newcomh  v.  Ba/mer,  2  J.  E.,  421,  note  ay 
Austin  V.  Sawyer,  9  Cow.,  39,  42,  43.)  So  if  a  lessor  cove- 
nants with  a  lessee  for  years  that  he  shall  havQ  the  emble- 
ments, the  property  in  the  com  is  well  transferred,  though  it 
be  not  severed  during  the  term.    {Hobwrt,  176.) 

And  it  is  not  necessary  to  the  validity  of  an  agreement  by 
the  owner  of  the  soil,  whereby  another  acquires  an  interest 
io  the  crops,  that  the  relation  of  landlord  and  tenant  should 
exist  between  them.  An  agreement  to  allow  one  to  work 
land  on  shares  for  a  single  crop  is  no  lease  of  the  land ;  but 
the  parties  to  such  an  agreement  become  tenants  in  common 
of  the  crop.  They  acquire  a  joint  property  in  the  growing 
crop,  and  may  unite  in  an  action  of  trespass,  d^  honis  for  cut- 
ting and  carrying  it  away  {Foote  v.  .Litchfield,  3  Johns., 
216,  221 ;  MouUon  v.  Robinson,  7  Foster,  550) ;  while  in 
such  a  case  the  owner  of  the  land  alone,  can  bring  trespass 
for  breaking  the  close.    {Cro.  Eliz.,  143 ;  8  Johns,,  151.) 

So,  where  the  owner  of  land  agreed  by  parol  that  one 
Hatch  might  use  it  so  long  as  would  be  sufficient  to  compen- 
sate him  for  clearing  it,  and  Hatch  planted  a  crop  of  wheat, 
which  was  levied  upon  in  December  as  wheat  in  the  ground, 
upon  an  execution  against  Hatch,  the  occupant,  it  was  held 


28  Habbis  v.  Fbink  et  al.  .      [March, 

Opinion  of  the  Court,  per  Rapallo,  J. 

that  the  wheat  was  a  chattel,  and  the  levy  good  and  sufficient 
to  authorize  the  sheriff  to  harvest  the  wheat  in  the  following 
August.    (  Whipple  V.  I^oot^  2  Johns.  R.,  418.) 

In  Green  v.  Armstrong  (1  Denio,  554, 556)  numerous  cases 
are  cited  showing  that  growing  crops,  which  are  the  produce 
of  manual  labor  and  cultivation,  may  be  conveyed  by  verbal 
contract  as  goods  and  chattels  and  sold  on  execution,  and 
that  trover  may  be  maintained  for  them  against  one  in  pos- 
sesQJon  of  the  land.  (Dunne  v.  Ferptcson,  1  Hayes,  542 ;  see, 
also,  Austin  v.  Sawyer^  9  Cow.,  39,  42.)  And  they  may  be 
mortgaged  by  one  out  of  possession  of  the  premises.  {Fry  v. 
Miller^  45  Penn.  St.  R.,  441 ;  Stewart  v.  Doughty^  9  Johns., 
108.) 

Not  crops  only,  but  other  things  attached  to  the  realty  by 
one  not  owning  the  land,  but  with  the  consent  of  such  owner, 
are  frequently  treated  as  chattels.  {Lancaster  v.  Eve^  5  C. 
B.,  N.  S.,  727 ;  Dame  v.  Dame^  38  N.  H.,  429,  and  authorities 
cited ;  Smith  v.  Benson^  1  Hill,  176 ;  Russdl  v.  Richards^  10 
Maine,  429 ;  35  N.  H.,  480 ;  27  Penn.  St.,  291.)  And  build- 
ings erected  with  the  consent  of  the  owner  of  the  land  by  one 
in  possession  under  a  parol  contract  of  sale,  have  been  held  to 
be  the  personal  property  of  the  party  erecting  them.  (  Yates  v. 
Mulling  23  Ind.,  562.)  Where  a  chattel  has  been  annexed 
to  another's  freehold,  but  may,  without  injury  to  the  free- 
hold, be  severed,  it  is  not  necessarily  to  be  inferred  from  the 
annexation  that  such  chattel  becomes  the  property  of  the 
freeholder.  Whether  it  does  so  or  not  may  be  a  question  on 
the  evidence,  and  the  jury  may  infer,  from  circumstances,  an 
agreement  that  the  owner  of  the  chattel  should  have  liberty 
to  take  it  away.    ( Wood  v.  Hewett,  8  Adol.  &  Ell.,  N.  S.,  913.) 

From  the  verbal  agreement  set  forth  in  the  opening,  that 
Ae  plaintiff  might  work  the  land,  in  connection  with  the 
fact  that  the  crop  was  sown  with  the  consent  and  assistance 
of  the  defendants,  who  were  the  agents  of  the  owner  of  the 
land,  and  that  they  were  paid  for  their  services  by  the  plain- 
tiff, the  jury  might  infer  an  agreement  that  the  crop  thus 
sown  should  belong  to  the  plaintiff.    If  such  was  the  agree- 
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ment,  it  did  not  become  part  of  the  realty,  but  remained  the 
personal  property  of  the  plaintiff.  If  an  owner  of  land  can, 
by  a  parol  agreement  to  work  on  shares,  vest  in  another  the 
title  to  half  or  a  greater  share  of  a  crop  raised  on  his  land,  or 
can  sell  the  crop  growing,  why  can  he  not  agree  that  the 
party  raising  the  crOp  shall  have  the  whole  of  it  ?  If,  by 
making  snch  an  agreement,  he  induces  the  other  to  expend 
his  labor  and  his  money,  there  is  no  want  of  consideration  for 
the  contract,  and  I  can  see  no  legal  objection  to  giving  effect 
to  it. 

The  invalidity  of  the  parol  agreement  to  sell  and  convey 
the  land,  did  not  affect  the  plaintiff's  title  to  the  crop.  If  the 
agreement  had  remained  executory  in  all  its  parts,  of  course 
none  of  its  stipulations  could  have  been  separately  enforced, 
though  if  standing  alone  they  might  have  been  valid.  But 
although,  by  reason  of  the  entirety  of  the  contract,  the 
plaintiff*  could  not  have  enforced  the  stipulation  allowing  him 
to  possess  and  work  the  farm,  so  long  as  it  remained  executory, 
yet,  after  if  had  been  so  far  executed  that  the  crop  had  been 
sown  and  was  growing,  the  invalidity  of  the  other  provisions 
of  the  contract,  under  the  statute  of  frauds,  could  not  be 
invoked  by  the  party  who  refused  to  complete,  as  against  the 
party  not  in  default,  for  the  purpose  of  invalidating  that  part 
of  the  contract  which  had  been  executecT,  and  divesting  the 
plaintiff's  title  to  the  crop  raised  in  pursuance  of  it.  The 
plaintiff  was  not  in  de&ult,  and  was  not  the  party  asserting 
the  invalidity  of  the  contract  For  aught  that  appear^  he 
was,  when  ejected,  ready  and  willing  to  complete  the  per- 
formance of  it.  He  therefore  could  not  be  compelled  to 
relinquish  any  benefit  he  had  acquired  from  its  partial  per- 
formance. {Dawdle  v.  Carnpj  12  Johns.,  451 ;  Abbott  v. 
Draper^  4  Den.,  51,  53 ;  CoUier  v.  Coates,  17  Barb.,  471,  and 
cases  cited  ;  £rhen  v.  LoriUard^  19  N.  Y.,  302,  304 ;  7  Cow., 
92 ;  1  Pick.,  328 ;  20  id.,  142 ;  Eing  v.  Brawn,  2  Hill,  487 ; 
Lachwaod  v.  Barnes,  3  id.,  128 ;  Bennett  y.  Scutt,  18  Barb., 
347.)  In  Exfrs  af  Pierrepant  v.  Barnard  (2  Seld.,  279) 
the  purchaser  was  allowed  to  carry  off  and  retain  timber 
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actually  cut  in  parsuance  of  the  parol  license  of  the  vendor, 
though  as  to  the  timber  not  cut  the  agreement  was  void, 
under  the  statute  of  frauds,  and  therefore  but  a  revocable 
license.  The  crop  was  the  product  of  the  plaintiff's  labor 
and  money,  expended  while  he  was  in  possession  of  the  land 
under  the  agreement.  That  possession  was  originally  lawful, 
and  the  plaintiff  had  done  no  act  and  committed  no  default 
rendering  it  tortious.  The  jury  could  have  found  that  the 
crop  was  raised  by  the  plaintiff  for  his  own  benefit,  with  the 
oojisent  of  the  vendor  of  the  land.  It  had  not,  under  those 
circumstances,  become  part  of  the  realty  as  between  the  plain- 
tiff and  the  party  under  whom  he  held,  but  was,  from  the 
time  it  was  sown,  a  chattel  belonging  to  the  plaintiff,  the  title 
to  which  had  never  been  transferred  to  the  owner  of  the  soil 
or  to  the  defendants.  It  could  have  been  lawfully  levied 
upon  on  execution  against  the  plaintiff.  (2  Johns.,  418,  421 ; 
9  id.,  112.)  And  if  the  facts  are  as  stated  in  the  opening,  the 
plaintiff  had  the  same  right  to  it  which  he  would  have  to  any 
chattel  which  he  might,  during  his  temporary  possession,  have 
placed  upon  the  land  by  consent  of  the  owner,  and  which 
remained  there  when  he  was  ejected.    (1  Hill,  176.) 

The  re-entry  by  the  defendants  upon  th^  land  did  not 
deprive  the  plaintiff  of  his  title  to  the  crop  as  personalty. 
The  defendants  are  alleged  to  have  been  the  agents  of  the 
owner  and  vendor  of  the  land,  with  whom  the  plaintiff  had 
contracted.  There  is  nothing  to  show  that  their  entry  was 
adverse  to  such  owner,  or  that  it  was  not  in  his  right  and  behalf. 
If  the  entry  had  been  by  a  stranger,  and  adverse  not  only  to  the 
plaintiff  but  to  the  party  through  whose  contract  his  right 
to  the  crop  as  personalty  was  derived,  such  an  entry  might 
have  had  the  effect  claimed.  A  crop  may  be  personalty  as  to 
one  party  and  not  as  to  another.  As  between  landlord  and 
tenant,  it  is  personalty  during  the  term,  or  even  after  its  expi- 
ration, if  the  tei^m  is  determinable  at  will,  or  if  the  lessor  has 
agreed  that  the  tenant  shall  have  the  crop.  (Hobart,  175.) 
But  as  between  the  tenant  and  one  claiming  under  the  fore- 
closure of  a  mortgage  of  the  landlord  made  prior  to  the  lease. 
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it  goes  with  the  realty.  (1  B.  Ch.,  618 ;  2  Den.,  174.)  And 
such  is  the  case  wherever  the  question  arises  between  one  who 
has  cultivated  fhe  crop  and  one  who  enters  by  title  paramount 
to  the  party  by  whose  consent  the  property  was  cultivated. 
There  is  no  privity  between  them.  {Zanev.  Xing,  8  Wend., 
584.)  And  the  same  result  follows  from  the  disseizin  by  a  third 
party  of  the  party  by  whose  consent  the  land  was  cultivated. 
Where  land  is  cultivated  on  shares,  the  Owner  of  the  land  and 
the  party  who  works  it  are  tenants  in  common  of  the  crop  as 
a  chattel.  But  if  the  owner  of  the  land  is  disseized  while  the 
crop  is  growing,  the  right  to  the  crop  as  a  chattel  ceases.  If 
cut  by  the  disseizor,  replevin  for  it  cannot  be  maintained  as 
against  him  by  either  of  the  owners  of  the  crop.  {Demott  v. 
Hdgerman^  8  Cow,,  220.)  But  similar  consequences  would 
not  follow  from  the  mere  exclusion  of  the  sower  of  the  crop 
by  the  owner  of  the  land  with  whom  he  had  contracted.  Such 
an  exclusion  would  not  destroy  the  privity  between  the  par- 
ties, and  the  character  of  the  property  would  not,  thereby, 
be  changed.  If  it  could,  every  owner  whose  land  is  worked 
on  shares,  could,  by  his  own  wrengful  act,  diveet  the  party, 
with  whom  he  has  contracted,  of  his  title  to  the  prodticts 
of  his  labor. 

It  is  urged  by  the  respondent  that,  by  part  performance  of 
the  contract  of  sale,  the  plaintiff  had  become  entitled  to  specific 
performance  in  equity ;  that,  therefore,  he  had  an  equitable 
title  to  the  land  when  he  sowed  the  crop,  and  it  consequently 
became  part  of  the  realty. 

We  do  not  think  that  it  lies  with  the  defendants  to  assert 
this  equity.  It  is  clear  that  the  plaintiff  had  not  the  legal 
title  to  the  land ;  and  the  allegation  was  that  the  vendor,  in 
whose  behalf  the  defendants  acted,  refused  to  perform  the 
contract  to  sell.  Neither  he  nor  the  defendants  appear  to  have 
recognized  any  equitable  title  to  the  land  in  the  plaintiff 
and  they  should  not,  after  having  ejected  him,  be  allowed  to 
set  it  up  for  the  purpose  of  depriving  him  of  his  property 
which  they  have  appropriated.  Furthermore,  the  equitable 
seizin  of  a'  vendee  before  conveyance  is,  in  general,  recog- 
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nized  where  a  conveyance  is  finally  decreed  or  made,  and  dates 
by  relation  from  the  time  he  was  entitled  to  a  conveyance. 
Here  the  contract  was  never  enforced  or  performed. 

I  have,  thus  far,  examined  the  case  withont  reference  to 
the  position  of  the  plaintiff's  counsel,  that  the  plaintiff,  hav- 
ing entered  upon  the  land  with  the  license  and  permission  of 
the  owner  to  occupy  and  work  it,  became  a  tenant  at  will ; 
and,  as  such,  entitled  to  the  emblements  (Co.  Litt.,  55  b)y 
notwithstanding  that  he  entered  under  a  contract  of  pur- 
chase. 

The  simplest  form  of  a  tenancy  at  will  was  where  one  man 
let  to  another  to  hold  at  the  will  of  the  lessor.  (Co.  Litt., 
§  68.)  But  a  tenancy  at  will  may  be  created  otherwise  than 
by  express  contract;  it  may  arise  by  implication.  (Craft 
on  Real  Prop.  §  1544.)  And  an  obligation  to  pay  rent 
is  not  a  necessary  incident  of  such  a  tenancy.  Where ,  one 
enters  by  permission  of  the  owner  for  an  indefinite  period, 
and  without  the  reservation  of  any  rent,  he  is,  by  implica- 
tion of  law,  a  tenant  at  will.  {Doe  v.  Baker^  4  Dev.  [N.  C], 
220.)  If  he  be  placed  upon  the  land  witliout  any  terms  pre- 
^  scribed  or  rent  reserved,  and  as  a  mere  occupier,  he  is  strictly 
a  tenant  at  will.  {Jackson  v.  Bradt^  2  Caine's  R.,  174 ;  4  K. 
C,  114-125,  11th  ed. ;  Poat  v.  Post,  14  Barb.,  253 ;  Burns 
V.  Brycmt^  31  N.  Y.,  453.)  Where  a  householder  permitted 
another  to  occupy,  rent  free,  the  occupant  was  held  to  be  a 
tenant  at  will  {Rex  v.  CoUett^  Russ  &  Ry.,  498;  Jackson 
V.  Bryany  1  Johns.,  322),  and  would  be  entitled  to  emble- 
ments. {Doe  V.  Pricey  9  Bing.,  357, 358.)  A  parol  gift  of 
land  creates  a  tenancy  at  will.  {Jackson  v.  RogerSy  1  Johns. 
Cas.,  33 ;  S.  C,  2  Caine's  Cases,  314.)  /  And  there  is  much 
authority  in  favor  of  the  position,  that  one  who  is  let  into 
possession  under  a  contract  to  purchase  is  strictly  a  tenant  at 
will.  (Washburn  on  Real  Property,  511,  513,  515,  3d  ed. ; 
Howard  v.  ShaWy  8  M.  &  W.,  118-122 ;  WaHng  v.  King^ 
id.,  571 ;  Doe  v.  MiUeVy  5  Car.  &  P.,  595 ;  Doe  v.  Chamber- 
laincy  5  M.  &  W.,  14 ;  Right  v.  Beardy  13  East,  210 ;  Oovld 
V.  Thompsony  4  Met.,  224 ;  12  Mass.,  325.)    And  he  has 
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the  right  of  ingress  and  egress  to  remove  his  effects.  {Zove 
V.  Edmonston,  1  Iredell  [Jf.  C],  152;  Jones  v.  Jonea^  3 
Rich.  L.  R.  [S.  C],  542 ;  Doe  v.  Baker,  4  Dev.,  220 ;  Manches- 
ter y,  Doddridgey  3  Iredell,  360 ;  Lowry  v.  Tew,  3  Barb.  Ch., 
414;  5  Wend.,  29.)  He  is  not  liable  for  rent,  because  a 
promise  to  pay  rent  cannot  be  implied  in  such  a  ease,  the 
tenant  having  entered  under  a  different  contract.  {Smith  v. 
Stewart,  6  Johns.,  46 ;  Bancroft  v,  WardweU,  13  id.,  489 ; 
Wmterhottom  v.  Ingham,  7  Q.  B.,  611.)  But,  nevertheless,  he 
is  a  tenant  at  will.  {Howard  v.  Shaw,  8  M.  &  W.,  122.) 
And  he'^is  not  entitled  to  notice  to  quit  if  he  makes  default  in 
his  contract.  {^Jackson  v.  Miller,  7  Cow.,  747.)  A  tenant 
strictly  at  will  was  not,  prior  to  the  Revised  Statutes,  entitled 
to  notice  to  quit.  (Jackson  v.  Bradt,  2  Caine's  R.,  169; 
Doe  V.  Baker,  4  Dev.,  220 ;  Jackson  v.  Brywn,  1  Johns., 
322;  13  Maine,  214;  2  Esp.,  717;  Crabb  on  Real  Property, 
§  1559;  Post  V.  Post,  14  Barb«,  253.)  From  considerations 
of  equity,  tenancies  at  will  were,  under  certain  circumstances, 
treated  by  the  courts  as  tenancies  from  year  to  year  merely 
for  the  sake. of  notice  to  quit.  (4  Cow.,  350.)  This  is  called 
by  Chancellor  Kent  a  species  of  judicial  legislation.  (4  K. 
C,  127,  11th  ed. ;  Jackson  v.  Bryan,  1  Johns.,  322.)  But  this 
indulgence  was  not  extended  to  a  tenancy  at  will  created  by 
entry  under  a  parol  contract  of  purchase.  (7  Cowen,  751, 
752;  Suffern  v.  Townsend,  9  Johns.,  35;  9  id.,  331.) 
In  England,  a  tenant  at  will  by  entry  under  a  contract 
of  purchase  is  not  entitled  to  notice  to  quit  at  a  future 
time;  but,  unless  he  does  some  wrongful  act  to  terminate 
the  tenancy,  he  cannot  be  treated  as  a  trespasser  or 
sued  in   ejectment  without    a    demand  of  possession.     (5 

Carr.  &  P.,  595 ;  13  East,  210 ;  5  M.  &  W.,  14.)  If  he 
makes  defiEiult  in  his  contract  of  purchase  or  commits  waste, 
or  in  any  other  manner  terminates  the  tenancy  by  his  own 
wrongful  act,  he  becomes  a  trespasser,  and  may  be  sued  as 
such  or  in  ejectment,  and  he  cannot  dispute  the  title  of  the 
party  under  whom  he  entered  {Cooper  v.  Stower,  9  Johns., 
331 ;  DodHtOe  v.  Eddy,  7  Barb.,  74 ;  1  Wend.,  418 ;  6  id., 
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80 ;  6  Johns.,  84,  49) ;  and  he  would,  no  donbt,  forfeit  hys 
Hght  to  emblements  under  those  circumstances.  (Co.  litt., 
66  b.) 

Expressions  are  to  be  found  in  some  of  the  authorities 
cited,  to  the  effect  that  one  entering  under  a  contract  of 
purchase  does  not  stand  in  the  relation  of  tenant  to  the 
vendor.  (6  Johns.,  46 ;  13  id.,  489.)  These  expressions  are 
Used,  however,  in  reference  to  the  question  whether  an 
Vrndertaking  to  pay  rent  can  be  implied.  But  where  a  pur- 
chaser of  a  farm  enters  upon  it  under  an  express  agreement 
V>f  the  vendor  that  he  may  occupy  and  work  it  until  the 
Vendor  is  prepared  to  convey,  and  the  agreement  to  sell  is 
liaerely  by  parol,  and  the  question  arises  with  reference  to 
the  rights  of  such  an  occupant,  in  case  of  a  refusal  of  the 
vendor  to  perform,  and  a  termination  by  him  of  the  occu- 
pancy, without  any  default  on  the  part  of  the  occupant,  there 
is  strong  reason  for  according  to  such  occupant  the  rights 
of  a  tenant  at*  will.  The  permission  to  occupy,  unaccom- 
panied by  any  contract  of  sale,  would  clearly  create  a  tenancy 
at  will.  (31  N.  Y.,  453 ;  2  Caines'  R.,  174,  and  cases  supra.) 
The  effect  of  the  invalidity  of  the  contract  of  sale  is  to  reduce 
the  right  of  the  vendee  to  that  of  a  mere  licensee,  and  to 
enable  the  vendor  to  revoke  the  license  at  his  pleasure.  When 
he  exercises  that  right  there  is  no  injustice  in  placing  him  in 
the  same  position  as  if  the  contract  of  sale  which  he  repudi- 
ates had  not  been  made.  The  holding,  from  the  beginning, 
was,  in  fact,  at  his  will ;  and  the  principles  upon  which 
emblements  are  allowed  to  a  tenant  at  will  would  seem  appli- 
cable to  such  a  case.  (Comyns'  Dig.,  Title  Biens.  G.,  2 ; 
Co.  Litt.,  65  a,  55  b.) 

The  plaintiff  farther  offered  to  prove  an  admission  by  the 
defendants  that  the  crop  belonged  to  him.  In  Avsl/m  v. 
Scmyer  (9  Cow.,  39,  43)  a  similar  admission  was  held  suffi- 
cient to  authorize  the  jury  to  presume  a  formal  and  valid 
gale  of  the  crop  to  the  plaintiff  without  any  other  evidence. 
The  admission  in  that  case  was  made  by  the  defendant's 
grantor  at  the  time  of  conveying  the  land  to  the  defendant. 
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Here  it  wag  alleged  to  have  been  made  by  the  defendantB 
personally. 

We  think  the  nonsuit  was  erroneous,  and  that  the  judg- 
ment should  be  reversed  and  a  new  trial  granted,  with  costs 
to  abide  the  event 

Chitboh,  Ch.  J.,  and  Pbokham,  J.,  concur. 

Allen  concurs  in  result  on  first  ground  discussed ;  dissent- 
ing from  proposition  that  plaintiff  was  tenant  at  will. 

Oboveb,  J.,  dissents.    Folgeb  absent. 

Judgment  reversed. 


Joshua  C.  Stephens,  Appellant,  v.  John  Santbe,  Respondent.         L44  ^ 


49     85 
A  transcript  of  the  docket  in  the  office  of  a  count  j  clerk  of  a  judgment  pur-  ,  162   844 

porting  to  have  been  rendered  by  a  jostice  of  the  peaee,  with  a  certified 
copy  of  the  transcript  of  the  justice,  are  prima  fade  evid^ice  of  the  judg- 
ment, but  not  conclusive.  It  is  competent  to  prove  by  the  testimony  and 
docket  of  the  justice  that  no  such  judgment  has  in  &ct  been  rendered. 

In  an  action  tried  in  justices'  court  by  a  jury,  after  the  rendition  of  the 
verdict  and  entry  thereof  in  the  docket  of  the  justice,  the  only  remaining 
judicial  duty  for  him  to  perform  is  to  determine  the  amount  of  costs  to 
which  the  prevailing  party  is  entitled,  and  add  the  same  to  the  verdict; 
the  law  makes  a  judgment  for  this  amount  the  only  one  that  can  be 
entered  by  him.  (2  R.  8.,  247,  §  124.)  An  entry  of  judgment  for  the 
party  prevailing,  preceding  the  statement  of  the  amount,  is  in  no  respect  the 
exercise  of  judicial  power,  but  the  performance  of  a  mere  ministerial  act 
An  omission,  therefore,  to  make  such  an  entry  will  not  render  the  entire 
proceedings  a  nullity.  It  may  be  made  by  the  justice  at  any  time,  and 
will  for  the  purpose  of  sustaining  the  proceedings  be  regarded  as  made. 

One  D.  made  a  verbal  contract  with  defendant  to  cut  upon  lands  in  D.*« 
possession,  manufacture  and  deliver  upon  the  side  of  the  railroad  track, 
1,000  railroad  ties  at  twelve  cents  each,  to  be  paid  for  as  the  work  pro-  4 
gressed,  the  same  to  be  defendant's  as  soon  as  cut  from  the  stump ;  but 
the  ties  were  to  be  inspected,  and  defendant  was  to  take  only  such  as 
were  merchantable  and  suitable  for  the  intended  purpose.  D.  cut  timber 
snfflcient  for  about  800  ties  and  drew  it  upon  the  lands  of  C.  It  was  not 
cut  up  into  ties.  Defendant  paid  upon  the  contract  about  the  contract- 
price  for  800  ties.  After  the  timber  was  drawn  out,  D.  pointed  it  out  to 
defendant,  saying  **  here  are  your  ties."  Defendant  replied  that  he  wanted 
them  inspected.    Subseqiiently  the  timber  was  levied  upon  and  sold  upon 
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an  execution  against  D.  Held,  that  the  defendant  had  acquired  no  title 
to  the  timber  either  under  the  original  contract,  as  something  remained 
to  be  done  to  identify  the  property  embraced  in  it  (t.  0.,the  inspection)  or 
by  the  subsequent  transaction,  as  defendant  did  not  then  accept,  but 
required  an  inspection ;  the  title,  therefore,  remained  in  D„  and  passed  by 
the  levy  and  sale.  The  cases  of  Van  Hooter  y.  Odry  (34  Barb.,  10),  and 
Conderman  y.  Smith  (41  Barb.,  404),  disUnguished. 

(Submitted  February  27,  1873 ;  decided  March  26, 1872.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  seventh  judicial  district,  affirming  a 
judgment  of  the  Steuben  County  Court  in  favor  of  defendant, 
entered  upon  the  report  of  a  referee,  and  affirming  an  order 
of  said  County  Court  denying  a  motion  for  a  new  trial. 
(Reported  below,  51  Barb.,  532.) 

This  action  is  brought  to  recover  for  the  alleged  conversion  of 
a  quantity  of  railroad  ties.  Plaintiff  claimed  title  under  a  levy 
and  sale  of  the  property  in  question,  by  virtue  of  an  execu- 
tion against  one  Charles  W.  Daniels.  Defendant  claimed 
title  by  purchase  of  said  Daniels  prior  to  the  levy  and  sale. 

Plaintiff  offfered  in  evidence  a  certified  copy  of  a  transcript 
in  due  form  of  judgment  rendered  by  L.  P.  Wood,  a  justice 
of  the  peace,  in  an  action  wherein  Isaac  Allison  was  plaintiff 
and  Charles  W.  Daniels  defendant,  for  $183.70.  Also  a  tran- 
script in  due  form  showing  the  filing  of  transcript  and  docket- 
ing of  said  judgment  in  the  office  of  the  county  clerk  of  Steu- 
ben county.  An  execution  was  issued  by  the  county  clerk 
upon  said  judgment,  by  virtue  of  which  the  ties  in  question 
were  levied  upon  as  the  property  of  said  Daniels  and  sold. 
They  were  purchased  by  Isaac  Allison,  who  sold  and  trans- 
ferred all  his  interest  therein  to  plaintiff.  When  the  levy 
was  made  the  timber  lay  upon  the  land  of  one  John  Crosby. 
It  was  subsequently  taken  and  converted  by  defendant. 

Defendant  introduced  in  evidence  the  justice's  docket,  con- 
taining the  proceedings  in  the  action  of  Allison  v.  Daniels. 
The  following  is  a  copy  of  that  portion  of  the  docket  show- 
ing the  proceedings  after  the  jury  retired : 

"  By  consent  of  parties  the  jury  retired  without  being  in 
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charge  of  a  constable,  and  brought  in  a  verdict  in  favor  of 
the  plaintiff  and  against  the  defendant,  for  damages,  $175  00 

Justice's  costs 6  00 

Court  cost 1  25 

Plaintiff's  cost 1  00 

Total $183  26 

February  3,  1862,  trans,  given 60 


^^  Received  the  costs  in  the  above  suit  and  notice  of  appeal, 
and  two  dollars  for  return  for  plaintiff. 

"L.  P.  WEED,  e/:  P." 

The  facts  under  which  defendant  claimed  title  are  set  forth 
sufficiently  in  the  opinion. 

The  referee  found  that  the  proceedings  and  judgment 
before  the  justice  were  void,  and  also  the  judgment  in  the 
County  Court,  the  execution  thereon  and  the  sale  by  virtue 
thereof;  that  defendant  was  the  owner  of  the  timber  in 
question,  and  was  entitled  to  judgment,  and  judgment  was 
entered  accordingly.  The  case  is  reported  below.  (51  Bar., 
632.) 

John  W.  Dunning  for  the  appellant.  An  entry  of  the 
justice  was  sufficient  to  make  a  valid  judgment.  {Hall  v. 
TtOOe,  6  HUl,  38;  i:iioell  v.  McQueen,  10  Wend.,  522; 
belter  v.  MvUmer,  2  J.,  181.)  The  transcript  was  correct, 
although  not  in  the  exact  words  of  the  docket.  {King  v. 
Baker,  1  East.,  186.)  This  transcript  took  the  place  of  the 
judgment  roll.  (Code,  §  63;  Jackson  v.  TutUe,  9  Cow., 
238,  191 ;  Dickinson  v.  Smith,  25  Barb.,  102 ;  Lyon  v. 
Manley,  18  How.,  267 ;  Fish  v.  Emerson,  44  N.  Y.,  580.) 
The  agreement  between  defendant  and  Daniels  was  void  by 
the  statute  of  frauds.  (-2  R.  S.,  134 ;  Green  v.  Armst/rong,  1 
Denio,  550,  and  cases  there  cited ;  Bank  of  Lansinghv/rgh 
V.  Orary,  1  Barb.,  542.)  Ko  title  passed  to  defendant,  as 
something  remained  to  be  done,  and  there  was  no  delivery. 
{Fidd  V.  Moon,  Lalor  Sup.,  418 ;  Joice  v.  Adams,  4  Seld., 
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291 ;  McBmald  v.  HewiU,  15  J.  R,  349 ;  Evans  v.  Ear- 
Hs,  19  Barb.,  416,  and  cases  there  cited ;  Acraman  v.  Mor- 
ricej  8  0.  B.,  454;  Andrtis  v.  Durand^  11  N.  Y.,  35; 
Johnson  v.  Hunty  11  Wend.,  137;  MerriM  v.  Johnson^  7 
J.  R,  473;  Muchaloo  v.  Mangles^  1  Taunt,  318.) 

W.  B.  Jones  for  the  respondent.  The  ties  were  the  pro- 
perty of  defendant  from  the  time  they  were  cut.  (34  Barb., 
10 ;  Condeman  v.  Smithy  41  Barb.,  404 ;  28  id.,  38  ;  26  id., 
l38  ;  4  Seld.,  182 ;  57  Barb.,  545.)  They  were  delivered  on 
the  6th  of  February,  1862.  (3  Sand.,  230 ;  19  N.  Y.,  330.) 
No  valid  judgment  was  rendered  by  the  justice.  (2  R  S., 
247,  §  124 ;  2  Wait's  Law  and  Practice,  694 ;  2  Comstock, 
134 ;  6  Hill,  38 ;  2  Wait's  Law  and  Practice,  696 ;  51  Barb., 
641-543 ;  3  Denio,  72 ;  1  Hilton,  52.)  And  the  subse- 
quent  proceedings  were  void.  (3  Comstock^  547 ;  6  Barb., 
613 ;  2  Wait's  Law  and  Practice,  15.) 

Oboyeb,  J.  The  transcript  introduced  by  the  appellant 
was  sufficient  priina  fade  proof  of  the  judgment.  But  it 
was  not  conclusive.  The  referee  rightly  held  that  it  was 
competent  for  the  respondent  to  prove,  by  the  docket  and  tes- 
timony of  the  justice  by  whom  the  judgment  purported  to 
have  been  rendered,  that  no  such  judgment  had  ever  been 
recovered.  From  the  docket  and  testimony  it  was  proved 
that  the  suit  had  been  duly  commenced  before  the  justice ; 
that  the  parties  appeared,  joined  issue ;  that  the  cause  was 
tried  by  jury,  and  a  verdict  duly  rendered  for  the  plaintiff; 
diat  the  justice  immediately  entered  the  same  in  his  docket, 
find  forthwith  taxed  the  plaintiff's  costs,  and  entered  the  same 
in  his  docket  and  added  the  same  to  the  verdict,  and  entered 
the  amount  of  both  in  his  docket,  but  failed  to  enter  therein  the 
words,  judgment  for  the  plaintiff.  Section  110, 2  R  S.,  245 
provides,  that  when  the  jury  have  agreed  upon  a  verdict  they 
shall  deliver  the  same  publicly  to  the  justice,  who  shall  enter 
the  same  in  his  docket!  Section  124,  id.,  247  provides,  among 
other  things,  that  in  all  cases,  when  a  verdict  shall  be  rendered, 
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the  justice  shall  forthwith  render  judgment,  and  enter  the 
same  in  his  docket.  When  the  verdict  has  been  received  and 
entered  by  the  justice  he  has  no  further  judicial  power  or  dis- 
cretion in  regard  to  it.  He  cannot  set  it  aside,  or  in  any 
respect  modify  it.  His  only  remaining  judicial  duty  is  to 
determine  the  amount  of  costs  to  which  the  prevailing  party 
is  entitled  and  add  the  same  to  the  verdict.  This  was  done  by 
the  justice,  and  the  amount  entered  by  him  in  his  docket, 
under  the  entry  of  the  verdict.  The  law  made  a  judgment 
for  this  amount  the  only  one  that  could  be  rendered  by  the 
justice.  He  had  no  discretion  or  power  to  alter  or  vary  it 
in  any  respect.  His  judicial  functions  in  respect  to  the  case 
were  terminated.  An  entry,  preceding  the  statement  of  this 
amount  of  judgment  for  plaintiff,  would  in  no  respect  be  the 
exercise  of  judicial  power,  but  the  performance  of  a  mere 
ministerial  act.  To  hold  that  the  omiission  to  make  this  entry 
rendered  the  entire  proceedings  in  the  action  a  nullity  would 
be  sacrificing  substance  to  form,  and  giving  too  much  weight 
to  technicality.  This  entry  might  have  been  made  by  the 
justice  at  any  time,  and  should,  for  the  purpose  of  sustaining 
the  proceedings,  be  regarded  as  made.  In  the  exercise  of 
judicial  functions  the  case  is  entirely  different.  When  the  case 
is  tried  by  the  justice,  without  a  jury,  he  is  judicially  to 
determine  the  amount  of  the  recovery,  and  he  must  do  this 
and  make  an  entry  thereof,  as  required  by  law,  within  the 
time  fixed  by  statute  for  that  purpose.  After  the  expiration 
of  this  time,  his  judicial  functions  in  respect  to  the  matter 
cease,  and  he  can  do  nothing  further  in  the  premises.  {Hall 
V.  TutU&f  6  Hill,  38,  and  cases  cited ;  Mah  v.  Emmerson^  44 
N.  Y.,  376.)  The  remaining  inquiry  is,  whether  at  the  time 
of  the  levy  of  the  execution  the  ties  in  question  were  the 
property  of  the  respondent  or  of  Daniels,  the  execution 
debtor.  The  substance  of  the  facts  found  and  proved  relat- 
ing to  this  question  was,  that  Daniels  was,  in  1861-2,  in  pos- 
session of  certain  land  upon  which  there  was  growing  hem- 
lock timber  suitable  for  railroad  ties ;  that  he  made  a  verbal 
agreement  with  the   respondent  to  cut,   manufacture  and 
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deliver  to  him  1,000  ties  on  the  side  of  the  railroad  track  for 
twelve  cents  each,  the  respondent  to  pay  as  the  work  pro- 
gressed ;  that  it  was  farther  agreed  that  the  ties  were  to  be 
the  respondent's  as  soon  as  the  trees  were  cut  from  the  stump ; 
that  Daniels  cut,  hewed  and  hauled  out  upon  the  lands  of  a 
third  person  timber  for  about  800  ties,  but  the  trees  were  not 
cut  up,  but  long  enough  to  make  from  two  to  five  ties  each  ; 
that  the  respondent  paid  Daniels  from  time  to  time  upon  the 
contract  an  amount  nearly  or  quite  equal  to  the  price  to  be 
paid  for  800  ties ;  that  about  the  first  of  February,  the  respond- 
ent and  Daniels  were  together  where  the  timber  had  been 
drawn,  and  the  latter  pointed  out  the  same  to  the  former,  and 
said, "  here  are  your  ties."  The  respondent  said  he  wanted  them 
inspected,  and  said  something  about  culls.  The  respondent 
claims  title,  first,  under  the  contract  for  the  purchase  and  the 
payments  made  by  him  upon  it ;  and  second,  upon  the  trans- 
action between  him  and  Daniels  in  February  at  the  time 
Daniels  pointed  out  the  timber  to  him.  His  counsel  claims 
that,  inasmuch  as  the  tr^es  of  which  the  ties  were  manufac- 
tured were  in  existence  at  the  time  the  verbal  contract  was 
made,  and  were  then  the  property  of  Daniels,  he  was  at  lib- 
erty to  sell  the  ties  upon  such  terms  as  he  saw  fit ;  and  that, 
as  the  contract  provided  that  the  ties  should  be  the  property 
of  the  respondent  as  soon  as  the  trees  were  cut,  he  became  the 
owner  of  all  the  ties  as  soon  as  the  same  were  cut,  and  cites 
Van  Soozen  v.  Cory  (34  Barb.,  10),  Canderman  v.  Smith 
(41  id.,  404),  and  other  cases  involving  a  similar  principle  in 
support  of  his  position.  In  the  first  cited  case  it  was  held 
that  the  owner  of  a  farm,  stocked  with  cows,  who  leased 
the  same,  reserving  a  specified  rent,  the  lease  containing  a 
provision  that  the  cheese  to  be  made  from  said  cows  should 
be  his  property  until  the  rent  was  paid,  became  the  owner  of 
sych  cheese  as  soon  as  the  same  was  manufactured,  and  con- 
tinued such  until  payment  of  the  rent.  In  this  case  will  be 
found  an  examination  of  the  autliorities  relating  to  the  acquisi- 
tion of  property  when  it  has  a  potential  but  not  an  actual 
existence.    Oonderman  v.  Srrhith  involved  a  similar  question, 
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and  was  decided  npon  the  same  principle.    It  will  be  seen 
that  in  these  cases  there  was  nothing  whatever  to  be  done  by 
the  parties  subsequent  to  the  making  of  the  contract  to  iden- 
tify the  property  embraced  in  it.     It  applied  to  and  included 
all  the  cheese  manufactured  from  the  cows,  irrespective  of  its 
quality,  whether  merchantable  or  not.     There  was  to  be  no 
inspection  or  examination  to  determine  what  cheese  answered 
the  requirement  of  the  contract.     The  difficulty,  if  any,  in  the 
cases  was  whether  the  contract  was  an  absolute  purchase  of 
the  cheese  or  was  intended  as  a  mere  security  for  the  payment 
of  the  rent,  a  question  not  involved  in  the  present  case.     But 
in  this  case  subsequent  acts  were  to  be  done  by  the  parties  to 
identify  the  property  to  be  transferred  under  the  contract. 
The  respondent  made  no  purchase  of  the  trees  as  they  were 
from  time  to  time  cut.     Had  a  quantity  of  trees  after  this 
been  consumed  by  an  accidental  fire,  Daniels  coidd  not  have 
recovered   their   value  of   the   respondent,  nor  the    value 
of  the  ties  that  might  otherwise  have  been   manufactured 
therefrom.     The  respondent  was   not  bound   to   take   all 
the  ties  manufactured,  but  only  such  as  were  merchant- 
able, and  suitable  for  the  purpose  intended.     The  ties  were 
to  be  examined  to  ascertain  this  fact,  and  until  so  examined 
and  accepted  by  the  repondent,  the  title  did  not  vest  in 
him.     Cornfart  v.  Kierated  (26  Barb.,  473,  and  cases  cited), 
Parker  v.  Schenck^  and   other  similar   cases   are   cited  by 
the  Supreme  Court  as  sustaining  the  title  of  the  respond- 
ent.'   These  cases  involved  the  question,  whether  the  con- 
tracts were  within  the  statute  of  frauds,  and  therefore  void, 
and  did  not  involve  the  question  of  title  to  the  property 
which  was  the  subject  of  the  contract.     It  is  entirely  clear 
that  no  title  was  acquired  by  the  respondent  by  what  occurred 
between  him  and  Daniels  in  February.     The  referee  has  made 
no  special  finding  of  fact  in  regard  to  this  matter.     But,  as  the 
judgment  has  been  affirmed  by  the   Supreme  Court,  it  is 
proper  to  examine  the  evidence,  to  ascertain  the  facts  proved 
in  support  of  the  legal  conclusion.     I  have  adopted  the  testi- 
mony of  the  respondent  upon  this   matter.     From  that  it 
fiiCKELs  —  Vol.  IV.        6 
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"  ABSuming  that  in  November,  1864,  whUe  attempting  to 
alight  from  the  cars,  she  was  thrown  down  and  dragged  upon 
her  back  for  a  number  of  feet  until  she  became  insensible, 
and  from  that  time  until  this  time  there  was  pain  in  this  part, 
and  no  intervening  cause  that  you  have  knowledge  of,  what, 
in  your  opinion,  was  t^e  cause  of  this  psoas  abscess  ? " 

Objected  to  as  incompetent,  improper,  leading,  and  called 
for  evidence  of  damages  which  were  too  remote  from  the 
injury  complained  of. 

Objection  overruled,  and  defendant  excepted. 

Ans.  "  If  we  could  find  no  other  cause,  we  would  naturally 
attribute  it  to  that  injury.  I  think  the  injury  was  adequate 
to  produce  the  condition  I  saw  in  1867." 

George  G.  Mv/nger  for  the  appellant.  The  evidence  from 
Dr.  Faling,  as  to  a  recurrence  of  the  inflammation,  was 
improperly  admitted.  (18  N.  Y.,  534,  542,  545 ;  Curtis  v. 
Boch.  db^Syr.  R.  H.  Co.j  26  id.,  49,  52 ;  Drew  v.  Sixth  Ave- 
nue  R,  a.  Co. ;  Sedgwick  on  Dam.,  108 ;  Lincoln  v.  Sar. 
&  Sche.  R.  R.  Co.y  23  Wend.,  425, 435.) 

J.  S.  Martindale  for  the  respondent.  The  opinions  of 
medical  men,  founded  upon  the  facts  as  to  the  cause  and  the 
results  of  the  injury,  were  competent.  {Buell  v.  If.  Y.  C. 
R.  R.  Co.,  31  N.  Y.,  320 ;  People  v.  Lake,  2  Ker.,  362 ; 
CuHia  V.  R.  cfe  S.  R.  R.  Co.,  20  Barb.,  391.)  Prospective 
damages  are  recoverable  in  this  action.  (See  cases  before 
cited ;  also  2  Redfield's  Laws  of  Railways,  220 ;  Hopkins  v. 
Atlantic  and  S.  <&  L.  Railway,  36  N.  H.,  9.)  Plaintiff  was 
entitled  to  recover  for  loss  of  services  of  his  wife.  (Reeves' 
Dom.  Rel.,  chap.  4,  p.  63 ;  chap.  90,  Laws  of  1860.) 

Allen,  J.  Successive  actions  cannot  be  brought  by  the 
plaintiff  for  the  recovery  of  damages,  as  they  may  accrue  from 
time  to  time,  resulting  from  the  injury  complained  of,  as 
would  be  the  case  for  a  continuous  wrong  or  a  continued  tres- 
pass.    The  action  is  for  a  single  wrong,  the  injury  resulting 
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from  a  single  act,  and  the  plaintiff  was  entitled  to  recover  not 
only  the  damages  which  had  been  actually  sustained  tip  to  the 
time  of  the  trial,  but  also  compensation  for  future  damages  ; 
that  is,  compensation  for  all  the  damages  resulting  from  the 
injury,  whether  present  or  prospective.  The  limit  in  respect 
to  future  damages  is  that  they  must  be  such  as  it  is  reasonably 
certain  will  inevitably  and  necessarily  result  from  the  injury. 
To  exclude  damages  of  that  character,  in  actions  for  injuries 
to  the  person,  would  necessarily,  in  many  cases,  deprive  the 
injured  party  of  the  greater  part  of  the  compensation  to  which 
he  is  entited.  {Curtis  v.  B.  and  S.  R.  H.  Co.j  18  N.  Y.,  534 ; 
Drew  V.  Sixth  Av.  R,  Qo.^  26  N.  Y.,  49.)  Any  evidence, 
therefore,  tending  to  show  the  character  and  extent  of  the 
injury  and  its  probable  results,  as  well  as  the  probability  of  a 
return  of  the  disease  induced  by  the  injury,  in  the  ordinary 
course  of  nature,  and  without  any  extrinsic  superinducing 
cause,  was  competent  to  enable  the  jury  to  determine  the 
compensation  to  which  the  plaintiff  was  entitled. 

In  the  case  of  a  Iractured  limb,  it  was  thought  that  the 
present  and  probable  future  condition  of  it  were  proper  mat- 
ters of  inquiry.  {Lincoln  v.  Swr.  and  Schn.  R.  R.  Co.^  23  W. 
R.,  425.)  The  consequences  of  a  hypothetical  second  frac- 
ture were  deemed  too  remote.  The  question  to  Dr.  Faling 
as  to  the  probability,  from  his  experience  and  medical  know- 
ledge, of  a  recurrence  of  an  inflammation  of  the  injured  mus- 
cle, and  his  answer  that  he  could  not  say  the  probabilities 
were  very  strong,  but  that  he  should  feel,  speaking  from  expe- 
rience, that  there  was  danger  of  the  return  of  the  inflamma- 
tion and  accumulation  of  the  fluid,  was  competent. 

The  evidence  was  that  of  a  medical  expert,  as  to  the  ordi- 
nary or  probable  course  of  disease  in  the  injured  muscle, 
which  had  resulted  directly  from  the  injury  complained  of, 
and  related  to  the  future  condition  of  the  person  injured,  so 
fiu*  as  that  condition  could  be  ascertained  from  medical  learn- 
ing and  experience.  So,  too,  the  opinion  of  the  same  physi- 
cian, that  he  should  expect,  if  there  were  no  return  of  inflam- 
mation, that  the  general  health  of  Mrs.  Filer  would  improve, 
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but  would  always  be  somewhat  impaired,  was  proper  and 
competent,  to  enable  the  jury  to  ascertain  the  actual  extent 
of  the  injury  to  the  plaintiff. 

There  is  no  evidence  other  than  that  of  experts  by  which 
courts  and  juries  can  determine  whether  a  disease  or  an 
injury  has  been  or  can  be  permanently  cured,  or  what  its 
effect  M^ill  be  upon  the  health  and  capability  of  the  injured 
person  in  the  future.  The  hypothetical  opinion  of  Dr.  Hill- 
man  as  to  the  cause  of  the  abscess  was  competent,  and  the 
answer,  cautiously  given,  that  if  they  could  find  no  other 
cause,  they  would  naturally  attribute  it  to  the  injury  com- 
plained of,  and  that  such  injury  received  in  1864  was  compe- 
tent to  produce  the  condition  he  saw  in  1867,  were  properly 
allowed. 

Some  latitude  must  necessarily  be  given  in  the  examina- 
tion of  medical  expert^,  and  in  the  propounding  of  hypotheti- 
cal questions  for  their  opinions,  the  better  to  enable  the  jury 
to  pass  upon  the  questions  submitted  to  them.  The  opinion 
is  the  opinion  of  the  expert,  and  if  the  facts  are  found  by  the 
jury  as  the  counsel  by  his  questions  assumes  them  to  be,  the 
opinion  may  have  some  weight,  otherwise  not.  It  is  the  privi- 
lege of  the  counsel  in  such  cases  to  assume,  within  the  limits 
of  the  evidence,  any  state  of  facts  which  he  claims  the  evi- 
dence justifies,  and  have  the  opinion  of  experts  upon  the 
facts  thus  assumed.  The  facts  are  assumed  for  the  purposes 
of  the  question,  and  for  no  other  purpose. 

There  was  no  error  in  the  refusal  to  charge  as  requested. 

The  question  submitted  was  whether  the  abscess  and  conse- 
quent illness  were  caused  by  the  injury  received  in  Novem- 
ber, 1864,  and  if  that  was  found  in  the  affirmative,  the  plain- 
tiff, if  the  other  facts  were  found  in  his  favor,  was  entitled 
to  recover.  There  was  no  evidence  authorizing  the  submis- 
sion of  the  question  whether  the  abscess  might  not  have  been 
in  part  caused  by  the  injury  spoken  of,  and  in  part  by  some 
other  means.  The  other  questions  made  upon  this  appeal  are 
considered  and  disposed  of  in  the  action  at  the  suit  of  Helen 
M-  Filer. 
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There  was  no  error  npon  the  trial,  and  the  judgment  mast 
be  affirmed. 

All  concur  except  t/HUBOH,  Ch.  J.,  who  was  of  counsel  and 
did  not  vote. 

Judgment  affirmed. 


Helen  M.  Fileb,  Eespondent,  v.  The  New  Yobk  Gbntbai 

Raileoad  CoHPAirr,  Appellant. 

The  question  of  negligence  is,  ordinarily,  one  of  mixed  law  and  fact,  and 
it  is  the  duty  of  the  court  to  submit  the  same  to  the  Jury  with  proper 
Instructions  as  to  the  law.  What  is  proper  care  is  sometimes  a  question 
of  law  where  there  is  no  controversy  about  the  facts.  If,  in  an  action  to 
recover  for  ii\jnrieB,  the  alleged  result  of  defendant's  negligence,  the 
question  arises  as  to  whether  plaintiff,  by  his  own  fault,  has  contributed 
to  the  injury  complamed  of,  and  the  evidence  is  of  such  a  character  that 
a  verdict  for  the  plaintiff  would  be  clearly  again8{,iih^  evidence,  the  ques- 
tion is  one  of  law,  and  should  be  decided  by  the  Cflfe^tT  The  question  of 
concurrent  n^ligence  is  to  be  determined,  however,  by  the  particular 
circumstances  of  the  case. 

Where  a  passenger  upon  a  railroad,  by  the  wrongful  act  of  the  company, 
is  put  to  an  election  between  leaving  the  cars  while  they  are  moving 
slowly,  or  submitting  to  the  inconvenience  of  being  carried  by  the  sta- 
tion where  he  desires  to  stop,  the  company  is  liable  for  the  consequences 
of  the  choice,  provided  it  is  not  exercise^  wantonly  or  unreasonably.  It 
is  a  proper  question  for  a  Jury,  whether  the  adoption  of  the  former  alter- 
native is  ordinary  care  and  prudence,  or  a  rash  and  reckless  exposure  to 
peril.  Under  such  circumstances,  where  the  decision  is  required  to  be 
made  upon  the  instant,  the  passenger  will  not  be  held  to  the  most  rigid 
accountability  for  the  highest  degree  of  caution. 

Pluntiff,  a  passenger  upon  defendant's  road,  had  bought  a  ticket  and 
desired  to  stop  at  Fort  Plain,  where  the  train  was  advertised  to  stop.  It 
did  not  stop  entirely,  and,  while  it  was  moving  very  slowly  by,  plaintiff 
was  directed  by  a  brakeman  to  get  off,  and  told  that  it  would  not  stop  or 
move  more  slowly.  Another  passenger  got  off  safely ;  in  attempting  to 
follow  him  plaintiff  was  thrown  down  and  injured,  ffeid,  that  leaving 
the  cars  under  such  circumstances  was  not,  as  matter  of  law,  negligence, 
bnt  the  question  was  a  proper  one  for  the  Jury. 

In  an  action  brought  by  a  married  woman  to  recover  damages  for  personal 
Injuries  cansed  by  the  wrongful  act  of  another,  unless  she  is  cariying  on 
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a  trade  or  business,  or  performing  labor  or  services  on  her  sole  and  sepa- 
rate account,  she  is  not  entitled  to  recover  consequential  damages  result- 
ing from  her  inability  to  labor.  Her  services  and  earnings  belong  to  her 
husband,  and  for  loss  of  such  service  he  may  have  an  action.  This  right 
is  not  ajGTected  by  the  act  of  1862  (chap.  172,  Laws  of  1862),  amending 
the  act  concerning  the  rights  and  liabilities  of  husband  and  wife.  (Chap. 
90,  Laws  of  1860.) 

(Argued  February  26, 1872 ;  decided  March  26, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Coiirt  in  the  fourth  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 

The  action  is  brought  to  recover  damages  for  injuries 
sustained  by  plaintiff  while  a  passenger  upon  defendant's 
cars.  The  plaintiff  left  Rochester  for  Fort  Plain,  on  the 
evening  of  the  4th  of  November,  on  a  train  which  was  to 
arrive  at  Fort  Plain  betweeu  three  and  four  o'clock  the  fol- 
lowing morning.  On  arriving  there,  the  brakeman  called 
out  "  Fort  Plain."  As  the  care  approached  the  station  they 
moved  very  slow,  but  did  not  stop.  A  passenger  in  advance 
of  plaintiff  alighted  on  the  platform  of  the  depot  from  the 
cars  while  they  were  in  motion.  As  the  plaintiff  was  waiting 
on  the  platform  of  the  car,  the  company's  brakeman  said  to 
plaintiff :  "  You  had  better  get  off;  they  are  not  going  to  halt 
any  more."  At  this  time  the  train  had  started  with  increased 
motion,  but  moved  at  a  slow  speed.  As  the  plaintiff  attempted 
to  get  off,  her  clothes  caught  in  the  steps ;  she  was  thrown 
down  and  dragged  a  considerable  distance.  The  shock  ren- 
dered her  insensible  for  a  short  time ;  her  back  was  bruised 
and  she  was  lame,  and  suffered  pain  in  her  back  and  hip, 
which  has  continued  since  without  intermission.  This  lame- 
ness and  pain  at  length,  in  the  early  winter  of  1866-67, 
resulted  in  psoas  abscess  and  prostration  and  sickness.  She 
has  partly  recovered,  but  is  permanently  disabled. 

At  the  close  of  the  testimony,  defendant's  counsel  moved 
for  a  nonsuit,  on  the  ground  that  no  negligence  was  shown  on 
the  part  of  the  defendant  and  that  negligence  or  culpable 
carelessness  had  been  shown  on  the  part  of  plaintiff.     The 
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motion  was  denied,  and  defendant  excepted.  The  judge, 
among  other  things,  charged  that  if  the  jury  fonnd  for  plain- 
tiff, they  were  to  give  her  such  damages  as  they  thoaglit  her 
entitled  to  for  the  pain  and  suffering,  and  for  any  disqualifi- 
cation for  labor  or  the  exercise  of  her  natural  powers,  result- 
ing &om  the  injury,  to  which  defendant  excepted. 

George  O.  Munger  for  the  appellant.  The  plaintiff  was 
chargeable  with  such  contributory  negligence  as  precludes  her 
from  recovery.  {Lucas  v.  Taunton  <fe  Bedford  R.  M.  Co.y 
6  Gray,  64 ;  Hickey  v.  Boston  cfe  Lowell  J?.  R,  Co.y  14  Allen, 
429 ;  Timmons  v.  Cenlral  Ohio  R.  R.  Co.,  6  Ohio,  105 ; 
Ohio  cfc  Mississippi  R,  R.  Co.  v.  Schiebe^  44  111.,  460 ;  Penn. 
R.  R.  Co.  V.  AspeUy  23  Penn.,  147;  The  Samie  v.  Kilgore^ 
32  id.,  292;  Davis  v.  Chicago  cfe  N.  W.  R.  R.  Co.,  18  Wis., 
176  ;  C.B.&  Q,  R.  R.  Co.  v.  Hazard,  26  111.,  873 ;  Shear.  & 
Eed.  on  Negligence,  §  281.)  The  court  erred  in  refusing  to 
charge  that  if  plaintiff  had  neglected  to  take  reasonable  care 
of  herself  since  the  injury,  it  was  to  be  taken  into  account  by 
the  jury  in  estimating  damages.  {DougUts  v.  Stephens,  18 
Mo.,  362,  366 ;  Shcrmxm  v.  Fall  Ri/oer  Iron  Works,  2  Allen, 
624 ;  Thomas  v.  Kenyon,  1  Daly,  132.) 

J.  H.  Martmdale  for  the  respondent.  It  was  the  duty  of 
defendant  to  stop  the  train  at  the  station.  (Story  on  Bailments, 
600.)  The  question  of  contributory  negligence  was  one  of  fact 
and  for  the  jury.  {Mclntyre  v.  N.  Y.  C.  R.  R.  Co.,  37  N. 
T.,  288,  289 ;  Penn.  R.  R.  Co.  v.  Kilgore,  32  Penn.  R,  292.) 
A  portion  of  the  charge  excepted  to  was  clearly  proper.  A  gen- 
eral exception,  therefore,  must  fail.  {Haggari  et  <d.  v.  Mor- 
gans, 1  Seld.  R.,  422 ;  Jones  v.  Osgood,  2  id.,  233 ;  Hart  v. 
R.  cfe  8.  R.  R.  Co.,  4  id.,  37 ;  Caldwdl  v.  Murphy,  1  Kern., 
416 ;  Walsh  v.  KeUy,  40  N.  Y.  R.,  667.)  It  was  proper  to 
consider,  in  estimating  damages,  plaintiff's  disqualifications 
for  labor.  (Chap.  70,  Laws  of  1860,  §  7 ;  chap.  172,  Laws  of 
1 862.)  The  question  as  to  the  husband's  rights  not  called  to 
the  attention  of  the  court,  and  cannot  be  raised  here.  {Magee 
V.  Badger,  34  K  T.,  248.) 
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Allen,  J.  It  was  submitted  to  the  jury,  if  they  found  that 
the  plaintiff  was  directed  by  the  brakeman  to  leave  the  cars 
or  to  get  off  when  the  cars  were  in  motion,  to  determine 
whether  under  the  circumstances  there  was  any  such  negli- 
gence on  her  part  as  would  preclude  her  from  recovering ;  the 
judge  having  in  substance  instructed  the  jury  that  if  a  person 
seeks  to  recover  for  injuries  resulting  from  the  negligence  of 
another,  he  must  himself  be  free  from  any  negligence  contri- 
buting to  the  injury.  The  question  was  put  to  the  jqry 
whether  the  plaintiff  acted  as  prudent  persons  generally  would 
have  acted  under  the  circumstances,  and  the  charge  was  that, 
if  she  did,  that  would  not  bar  a  recovery. 

There  is  no  complaint  of  the  manner  in  which  the  question 
as  to  the  alleged  contributory  negligence  of  the  plaintiff  was 
submitted  to  the  jury,  if  there  was  any  question  for  submis- 
sion. The  claim  of  the  defendant  is,  that  the  complaint 
should  have  been  dismissed,  or  a  verdict  ordered  against  the 
plaintiff,  upon  the  .ground  that  she  was  culpably  careless  and 
negligent,  and  by  her  carelessness  and  negligence  contributed 
to  tlie  injury,  and  that,  there  being  no  dispute  as  to  the  facts, 
the  question  was  one  of  law  for  the  court  and  not  of  fact  for 
the  jury. 

Ordinarily  the  question  of  negligence  is  one  of  mixed  law 
and  fact,  and  it  is  the  duty  of  the  court  to  submit  the  same  to 
the  jury,  with  proper  instructions  as  to  the  law.  What  is 
proper  care  is  sometimes  a  question  of  law,  when  there  is  no 
controversy  about  the  facts ;  but  where  there  is  evidence  tend- 
ing to  prove  negligence  on  the  part  of  the  defendant,  and  a 
question  arises  whether  the  plaintiff  has  by  his  own  fault  con- 
tributed to  the  injury,  it  is  ordinarily  a  question  for  the  jury. 
If  the  evidence  is  of  that  character  that  a  verdict  for  the 
plaintiff  would  be  clearly  against  evidence,  the  question  is  one 
of  law  and  should  be  decided  by  the  court. 

The  fact  is  undisputed  that  the  plaintiff  received  the  injury 
while  attempting  to  get  off  the  cars  while  they  were  in  motion, 
making  very  slow  progress,  and  the  jury  have  found  that  she 
was  directed  by  the  brakeman  on  the  cars  to  get  off,  and  was 
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'  told  by  him  that  they  would  not  stop  or  move  more  slowly  to 
enable  her  to  do  so.  That  it  was  culpable  negligence  on  the 
part  of  the  defendant  to  induce  or  permit  the  plaintiff  to 
leave  the  train  while  in  motion,  and  a  gross  disregard  of  the 
duty  it  owed  her,  not  to  stop  the  train  entirely  and  give 
her  ample  time  to  pass  off  with  her  laggage,  is  not  disputed. 
Notwithstanding  this,  if  the  plaintiff  did  not  exercise  ordinary 
care,  and  might  with  ordinary  care  and  prudence  have  avoided 
the  injury,  she  is  precluded  from  recovering. 

The  degree  of  negligence  of  which  the  parties  are  respec- 
tively guilty,  or  whether  the  fault  of  the  defendant  was  a  breach 
of  contract  or  the  mere  omission  of  some  duty  resting  upon  it 
as  a  carrier  of  passengers,  is  not  material. 

The  plaintiff's  negligence  may  have  been  slight  and  that  of 
the  defendant  what  is  erdinarily  termed  gross;  but  if  the 
plaintiff's  fault  directly  and  proximately  contributed  to  the 
injury,  she  cannot  recover. 

Indeed,  it  is  now  said  that  there  is  no  difference  between 
negligence  and  gross  negligence,  the  latter  being  nothing 
more  than  the  former,  with  a  vituperative  epithet.  (GriU 
v.  Iran  Screw  CoUier  Co.  L.  R.^  1  0.  P.,  600 ;  WiUan  v. 
Brett,  11  M.  &  W.,  113.) 

That  there  was  more  hazard  in  leaving  a  car  while  in 
motion,  although  moving  ever  so  slowly,  than  when  it  is  at 
rest,  is  self-evident.  But  whether  it  is  imprudent  and  care- 
less to  make  the  attempt  depends  upon  circumstances ;  and 
where  a  party,  by  the  wrongful  act  of  another,  has  been 
placed  in  circumstances  calling  for  an  election  between  leav- 
ing the  cars  or  submitting  to  an  inconvenience  and  a  further 
wrong,  it  is  a  proper  question  for  the  jury  whether  it  was  a 
prudent  and  ordinarily  careful  act,  or  whether  it  was  a  rash 
and  reckless  exposure  of  the  person  to  peril  and  hazard. 

The  plaintiff  had  purchased  a  ticket  and  taken  passage  for 
Fort  Plain,  at  which  place  this  train  was  advertised  to  stop,  and, 
on  approaching  the  station,  the  name  of  the  place  was  called 
as  a  notice  to  the  passengers  intending  to  leave  the  train  at 
that  place  to  be  prepared  to  get  off,  which  was  equivalent  to 
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notice  that  proper  time  and  facilities  would  be  afforded  them 
for  their  passage  from  the  cars,  and  the  speed  of  the  cars 
was  reduced  very  greatly,  so  that  the  baggage  was  removed 
and  taken  from  the  baggage  car  by  the  porter ;  one  man, 
supposed  to  be  a  little  lame,  had  gotten  off  safely. 

The  plaintiff  was  told  that  the  cars  would  not  make  any 
other  stop,  and  that  she  must  get  off  there,  and  in  attempting 
to  do  so  she  was  injured. 

She  was  put  to  her  choice,  without  any  fault  of  hers, 
whether  to  obey  the  advice  and  suggestion  of  the  defendant's 
servant,  and  follow  the  example  of  the  man  who  bad  pre- 
ceded her,  or  to  remain  on  the  cars  and  be  carried  beyond 
the  place  of  her  destination,  and  away  from  her  friends,  and 
it  was  a  proper  question  for  the  jury  whether  this  was  or  was 
not,  under  the  circumstances,  an  act  of  ordinary  care  and 
prudence. 

It  is  true,  there  was  no  absolute  necessity  for  this  act ;  but 
she  was  called  upon  to  decide  upon  the  instant,  and  under 
peculiar  circumstances,  and  ought  not  to  be  held  to  the  most 
rigid  account  for  the  exercise  of  the  highest  degree  of  caution 
as  against  one  confessedly  wrong.  If,  in  leaving  the  cars,  she 
did  not  exercise  the  care  and  caution  which  she  might,  and 
ought  to  have  dpne,  and  was  careless  and  negligent  in  her 
movements,  or  in  the  care  of  her  dress,  and  by  reason  of  such 
want  of  care  caused  or  contributed  to  the  injury,  she  ought 
not  to  recover ;  but  no  question  was  made  at  the  trial  upon 
this  branch  of  the  case,  except  upon  the  effect  of  her  leaving 
the  cars  when  In  motion. 

Had  the  cars  been  going  at  a  rapid  rate,  the  plaintiff  must 
have  known  that  she  would  be  injured  by  leaping  from  them, 
and  the  attempt  to  leave  the  cars,  under  such  circumstances, 
even  at  the  instance  of  the  railway  servants,  would  have  been  a 
wanton  and  reckless  act,  and  no  recovery  could  have  been 
bad  against  the  defendant.  In  Lucas  v.  New  Bedford  a/nd 
Taunton  R,  R,  Co.  (6  Gray,  64),  the  plaintiff  had  accom- 
panied a  friend  to  the  cars  and  remained  with  her  until  the 
train  had  started,  and  then  of  her  own  volition  attempted  to 
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leave  and  received  an  injury,  and  it  was  held  that  her  own 
act  was  the  cause  of  the  injury,  and  that  the  defendant  was 
in  no  respect  in  fault 

In  Hickey  v.  Boston  and  Lowell  B.  R.  Co.  (14  Allen, 
429),  the  plaintiffs  intestate  took  a  position  upon  the  plat- 
form of  a  car  as  it  was  coming  into  a  station,  where  he  was 
exposed  to  danger,  voluntarily  and  without  reasonable  cause 
of  necessity  or  propriety,  and  it  was  properly  held  that  the 
express  or  implied  assent  and  permission  of  the  conductor  of 
the  train  did  not  change  the  relation  of  the  parties  and  relieve 
the  deceased  from  the  consequences  of  his  own  want  of  carei 
Mailroad  Go.  v.  AapeU  (23  Penn.  R.,  147)  differed  essentially 
in  all  its  circumstances  from  the  case  at  bar.  The  plaintiff 
there  leaped  in  the  dark  from  a  train  of  cars  while  under  a 
high  rate  of  speed,  against  the  remonstrances  of  the  persons 
in  charge  of  the  train,  and  under  an  assurance  that  the  train 
would  be  stopped  to  permit  him  to  alight.  It  was  properly 
held  a  wanton  and  reckless  act,  precluding  a  right  to  recover 
against  the  railroad  company.  In  the  same  case  the  principle 
was  recognized  that  if  a  passenger  was  ordinarily  careful  and 
attentive  to  his  own  safety,  and  was  injured  by  the  negligence 
of  the  company,  he  might  recover.  ITkS  Penn.  R.  B.  Co. 
V.  KUgore  (32  Penn.  R.,  292)  is  more  analogous  to  the  case 
in  hand.  A  female 'passenger,  accompanied  by  three  young 
children,  on  arriving  at  an  intermediate  station  proceeded  to 
alight  with  them.  Two  of  the  children  had  left  the  car,  and 
whilst  the  plaintiff  was  still  upon  the  train  the  cars  started, 
when  she  sprang  upon  the  platform  on  which  one  of  the  chil- 
dren had  fallen  prostrate  and  was  injui^d.  She  was  allowed 
to  recover.  It  was  held  that  the  question  of  concurrent  neg- 
ligence was  to  be  determined  by  the  particular  circumstances 
of  the  case.  There,  as  in  this  case,  the  defendant  had  involved 
the  plaintiff  in  the  attempt  to  get  off  the  cars ;  and  her  efforts, 
made  with  proper  care  under  all  the  circumstances,  cannot  be 
imputed  to  her  for  negligence. 

It  is  not  denied  that  the  attempt  to  leave  the  cars  while 
tj}iey  are  in  motion  is  wrong.    But  as  said  by  Judge  Wood- 
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WABD,  in  the  case  last  cited,  ^^  it  is  one  thing  to  define  a 
principle  of  law,  and  a  very  different  matter  to  apply  it  well. 
The  rights  and  duties  of  parties  grow  out  of  the  circum- 
stances  in  which  they  are  placed." 

Molntyre  v.  JUT.  T.  G.  R.  R.  Co.  (37  N.  Y.,  287)  is,  in  prin- 
ciple, analogous  to  this,  and  a  recovery  was  had  for  injuries 
received  by  a  passenger  in  passing  in  the  evening,  and  under 
circumstances  increasing  the  hazard  of  the  undertaking  from 
one  car  to  another  while  the  train  was  in  motion,  the  attempt 
having  been  made  by  direction  of  the  defendant's  servants, 
and  to  obtain  a  seat  which  could  not  be  had  in  the  car  in  wliich 
the  passenger  was.  A  passenger  voluntarily  and  without 
necessity  making  such  an  attempt  and  receiving  an  injury, 
would  be  held  to  be  at  fault  and  without  remedy ;  but  the 
peculiar  circumstances  of  the  case  took  it  out  of  the  general 
rule.  In  Foy  v.  London^  Brighton  and  South  Coast  R.  R. 
Co.  (18  C.  B.  R.,  N.  S.,  225),  a  recovery  was  had  for  an 
injury  received  in  alighting  from  the  cars,  caused  by  the 
insufficient  means  for  alighting  furnished  by  the  company, 
although  the  hazard  of  the  attempt  was  as  patent  to  the 
plaintiff  as  to  the  servants  of  the  company.  The  jury  there 
found  that  the  defendant  was  guilty  of  negligence  in  not  hav- 
ing provided  conveniences  for  getting  down  from  the  carriage, 
and  negatived  the  claim  that  the  passenger  contributed  to 
the  accident. 

The  court  in  banc  sustained  the  recovery  and  refused  leave 
to  appeal,  saying :  "  We  do  not  think  this  a  fit  case  for  an 
appeal."  In  that  case,  the  lady  was  desired  by  a  porter  in 
the  employ  of  the  company  to  alight ;  and  that  circumstance 
was  held  by  the  court  to  distinguish  it  from  a  subsequent 
case.  {Si/ner  v.  O.  W.  R,  Co.^  L.  R.,  3  Exch.,  150 ;  affirmed 
in  Exchequer  Chambers,  17  W.  R.,  417.) 

The  case  was  similar  in  all  its  circumstances  to  Foy^a  CaaSj 
except  there  was  no  direction  or  request  by  the  company's 
servants  to  the  lady  to  get  down  from  the  carriage.  The 
court  held,  against  the  dissent  of  Eelly,  C.  B.,  in  the  Oourt 
of  Exchequer,  and  Justice  Keating,  in  the  Exchequer  Cham- 
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bers,  that  there  was  no  evidence  of  negligence  to  go  to  the 
jury.  Chief  Baron  Kelly  was  of  the  opinion  that  the  stop- 
ping of  the  train,  without  any  notice  to  the  passengers  to  get 
oat,  was  an  invitation  to  them  to  do  so ;  that  the  descent, 
although  dangerous,  was  not  so  dearly  dangerous  tliat  the 
plaintiff  might  not  properly  encounter  the  risk;  and  that  the 
company,  having  wrongfully  put  the  passengers  to  the  neces- 
sity of  choosing  between  two  alternatives,  the  inconvenience 
of  being  carried  on  and  the  danger  of  getting  out,  they  were 
liable  for  the  consequences  of  the  choice,  provided  it  was  not 
eserdsed  wantonly  or  unreasonably.  The  reasoning  of  th^ 
ehief  baron  applies  with  force  to  this  case,  and  is  in  harmony 
with  Mclniyre  v.  iT.  Y,  C.  R.  R.  Co.  (supra).  The  danger 
hoe  was  not  certain,  and  the  defendant  cannot  complain  that 
the  plaintiff  did,  under  the  circumstances,  encounter  some 
degree  of  peril,  the  jury  having  found  that  it  was  not  impru- 
dent for  her  so  to  do,  and  was  encountered,  at  the  instance 
of  the  brakeman  on  the  cars. 

If  the  injury  was  caused  by  the  awkward  and  careless 
maon^*  in  which  the  plaintiff  got  down  from  the  cars,  a  dif- 
ferent question  would  be  presented.  The  motion  for  a  non- 
suit was  properly  denied. 

Upon  the  question  of  damages,  the  jury  were  instructed  to' 
give  the  plaintiff,  if  the  questions  of  fact  were  found  in  her 
favor,  such  an  amount  of  damages  as  they  thought  she  was 
entitled  to  for  the  pain  and  suffering  consequent  upon  her 
injury,  and  for  any  disqualification  for  labor  in  the  exercise 
of  her  natural  powers.  A  distinct  exception  was  taken  to 
that  part  of  the  charge  which  included,  as  an  item  of  damages 
proper  to  be  allowed,  the  plaintiff's  disqualification  to  labor. 
The  attention  of  the  court  being  distinctly  called  to  the  pre- 
cise point  presented,  an  opportunity  was  given  to  qualify  the 
A^rge  and  limit  its  application,  if  anything  less  was  intended 
than  tlie  language  would  clearly  import. 

It  was  not  qualified  or  explained,  and  must  be  held  as  an 
instruction,  that  the  plaintiff  was  entitled  to  recover  conse- 
quential damages  resulting  from  her  inability  to  labor.     That 
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was  put  forth  as  a  distinct  item  of  damages  proper  to  be 
allowed,  and  was  not  referred  to  as  evidencJe  of  the  extent 
of  the  injury  and  consequent  pain  and  suffering. 

There  was  no  claim  that  the  plaintiff  was,  at  the  time  of 
the  injury,  carrying  on  any  business,  trade,  or  labor,  upon 
or  for  her  sole  and  separate  account.  Her  services  and  earn- 
ings belonged  to  her  husband ;  and  for  loss  of  such  services, 
caused  by  the  accident,  he  may  have  an  action  ;  and  another 
record  before  us  shows  that  he  has  recovered  for  them,  as  he 
lawfully  might  do.  (Reeves'  Dom.  Rel.,  Parker's  ed.,  138, 
and  cases  cited,  marg.  p.  63.)  The  Laws  of  1860,  chap.  90, 
permit  a  married  woman  to  carry  on  any  trade  or  business, 
and  perform  any  labor  or  services  on  her  sole  and  separate 
account,  and  give  to  her  her  earnings  from  her  trade,  busi- 
ness, labor  or  service;  and  she  is  authorized  to'sue  for  any 
injury  to  her  person  or  character,  the  same  as  if  she  were 
sole.  This  is  for  the  direct  injury,  and  for  direct  and  imme- 
diate damages,  unless  she  is,  on  her  own  account  and  for  her  own 
benefit,  engaged  in  some  business  in  which  she  sustains  a  loss. 

The  amendatory  act  of  1862,  chap.  172,  does  not  enlarge 
the  rights  of  the  wife,  or  detract  from  the  rights  of  the  hus- 
band, or  take  from  him  the  right  to  recover  for  the  loss  of 
service  of  his  wife,  caused  by  the  wrongful  act  of  another. 

Consequential  damages  are  in  all  cases  limited  to  ^  the 
amount  actually  sustained ;  and  unless  the  wife  is  actually 
engaged  in  some  business  or  service  in  which  she  would,  but 
for  the  injury,  have  earned  something  for  her  separate  bene- 
fit, and  which  she  has  lost  by  reason  of  the  injury,  she  has 
sustained  no  consequential  damages;  she  has  lost  nothing 
pecuniarily  by  reason  of  her  inability  to  labor.  The  recovery 
was  large,  and  was  probably  affected  by  the  instruction  that 
the  inability  of  the  plaintiff  to  labor  constituted  one  of  the 
items  of  damage  to  be  taken  into  account  by  the  jury. 

For  this  error  in  the  charge,  the  judgment  should  be 
reversed  and  a  new  trial  granted. 

All  concur.  Church,  Ch.  J.,  not  sitting. 

Judgment  reversed. 
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Chakles    Matthews,   Kespondent,    v.    Chables    A.    Coe,     uoja^ 

Appellant.  i2  6i7 

If  there  is  any  evidence  to  sustain  the  facts  found  by  a  referee,  his  con- 
clusion, if  the  facts  are  capable  of  the  interpretation  given  to  them  by  him 
is  final  so  far  as  this  court  is  concerned ;  but  where  his  conclusion  is 
predicated  in  part  upon  facts  not  proven,  which  may  have  had  some 
influence,  the  judgment  will  be  reversed,  as  it  cannot  be  determined 
whether  those  assumed  facts  might  not  have  had  a  controlling  influence. 
Thus,  where  a  referee  finds  various  facts,  from  which  he  finds  an  intent 
to  evade  the  usury  laws,  and  some  of  the  material  facts  are  unsupported 
by  evidence,  or  are  against  evidence,  it  is  an  error  of  law,  which  is  fatal 
to  the  judgment,  although  usury  may  have  been  predicated  upon  the 
facts  proven. 

The  rule  giving  the  plaintiff,  in  an  action  for  the  conversion  of  property, 
the  benefit  of  the  highest  market  price  between  the  time  of  conversion 
and  trial,  is  not  an  unqualified  one.  In  an  action  against  a  consignee, 
where  the  evidence  shows  it  was  the  intent  of  the  owner,  and  the  agree- 
ment between  the  parties,  to  have  the  property  sold  when  it  reached  a 
certain  price,  and  where  it  also  appeared  it  would  have  been  difficult, 
if  not  impossible,  to  have  preserved  the  property  until  the  time  when  the 
price  was  fixed,  an  allowance  of  a  price  thus  fixed  greater  than  that 
agreed  upon  is  error.    . 

The  propriety  of  the  rule  itself  in  cases  not  special  and  exceptional 
questioned. 

(Argued  February  27, 1872;  decided  March  26, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  district,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 

This  action  was  brought  to  recover  for  an  alleged  conver- 
sion of  warehouse  receipts  for  70,856  bushels  of  com  which 
were  pledged  by  Simeon  S.  Losee  as  security  for  advances 
made  by  defendant.  Plaintiff  claimed  that  the  agreement 
under  which  the  advances  were  made  was  usurious.  The 
action  was  originally  commenced  by  Losee ;  subsequently  he 
assigned  to  the  present  plaintiff  all  his  right  and  interest  in 
the  claims  in  suit,  and  the  latter  was  substituted  as  plaintiff. 

The  facts  pertinent  to  the  questions  discussed  sufficiently 
appear  in  the  opinion. 

Htckbls — ^VoL.  IV.        8 
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Amasa  J.  Parker  for  the  appellant.  The  right  of  the 
borrower,  Losee,  to  avoid  the  securitieB  for  the  advances  made 
by  defendant  on  the  ground  of  usury,  was  not  assignable. 
{0.  (&  M.  R.  E.  Co.  V.  Kaason,  37  N.  Y.,  218,  224 ;  WiUiama 
Y.  TUtj  36  id.,  319,  326;  Sand  v.  Church,  2  Seld.  347; 
BiUington  v.  Wagner,  33  id.,  31 ;  BuUard  v.  Raynor,  30 
id.,  197,  206.  207 ;  Po%t  v.  Bank  of  UHca,  7  Hill,  391 ; 
Mexford  v.  Widger,  2  Corns.,  137 ;  Schermerhom  v.  TaRma, 
4  Kern.,  127 ;  Chamberlin  v.  Dempaey,  36  N.  Y.,  144,  149 ; 
11  Wend.,  329  ;  Draper  v.  Frescotty  29  Barb.,  401 ;  Murry 
V.  Barnes,  84  id.,  336 ;  I>e  Wolf  v.  Johnson,  11  "Wheat., 
329 ;  Mechanics^  Bank  v.  Awards,  1  Barb.,  271 ;  2  id., 
545.)  The  onus  of  proving  usurious  intent  was  upon  the 
plaintiff,  and  there  was  no  evidence  to  sustain  it.  ( Valentine 
V.  Connor,  40  N.  Y.,  248  ;  BuUook  v.  Boyd,  Hoffman,  294 ; 
Thomas  v.  Many,  32  N.  Y.,  605,  612 ;  Trotter  v.  Curtes,  19 
J.,  160 ;  Booth  V.  Sweezy,  4  Seld.,  280 ;  Nourse  v.  Prime, 
7  J.  Ch.,  69 ;  Smith  v.  Marvin,  27  K  Y.,  137 ;  Thurston  v. 
Cornell,  38  id.^  281 ;  Condit  v.  Baldwin,  21  id.,  221 ;  Mar- 
tm  v.  Fealer,  8  Wend.,  533 ;  Suydam  v.  Barde,  10  Paige, 
94;  Suydam  v.  WestfaU,  4  Hill,  211 ;  Seyrnour  v.  Martin, 
11  Barb.,  40 ;  19  N.  Y.,  161.)  The  referee  erred  in  allowing 
as  damages  the  price  a  year  and  a  half  after  the  commence- 
ment of  the  action.  {Birch  v.  Dutcher,  34  N.  Y.,  495; 
Scott  V.  Rogers,  31  id.,  676  ;  Romaine  Y.^Van  Allen,  26  id., 
809 ;  Leslie  v.  Hoffmxin,  1  Ed.,  475 ;  Ward  v.  Benson,  31 
How.,  411 ;  Barton  v.  Fish,  31  N.  Y.,  166 ;  Markham  v. 
Jourdam,,  41  id.,  235.)  Plaintiff  could  not  recover  without 
showing  payment  or  tender  of  defendant's  advances.  {Beecher 
V.  Ackermam.,  1  Abb.  Prac,  N.  8.,  141 ;  14  N.  Y.,  93,  191 ; 
24  id.,  170-178  ;  5  Seld.,  73 ;  Bexford  v.  Widger,  2  Corns., 
131 ;  Post  v.  Bank  of  Utica,  7  Hill,  391 ;  4  Kern.,  127.) 
Finding  of  fact,  unsupported  by  evidence,  is  error  of  law. 
(  Wegmam.  v.  ChUds,  41  N.  Y.,  159.) 

John  K.  PorlfV  for  the  respondent.    Upon  the  question 
of  usury,  the  law  looks  at  the  substance  and  the  transaction 
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and  the  intent  of  the  parties.  {Dunham  v.  Oouldj  16  J., 
367 ;  Dunham  v.  Da^y  13  id.,  45 ;  Suydam  v.  Bartlej  10  Paige, 
94.)  Upon  the  facts  found,  the  transaction  was  clearly  asuri- 
ons.  {Bank  qfSalina  v.  Alvardy  31  N.  Y.,  473 ;  Fawning 
V.  Dv/nhamy  5  J.  Ch,,  122 ;  Steele  v.  Whipple^  21  Wend., 
103.)  The  agreement  being  void  for  usury,  defendant  was 
answerable  for  conversion  without  demand.  {Schroeppel  v. 
Coming,  5  Denio,  236 ;  6  N.  Y.,  107.)  Plaintiff,  as  pur^ 
chaser,  could  clearly  have  alleged  the  invalidity  of  defendant's 
claim  to  the  property  on  the  ground  of  usury.  {Btdlard  v. 
RaynoTy  30  N.  Y.,  197,  200  ;  Mason  v.  Lord,  40  id.,  476 ; 
Berdan  v.  Sedgwick^  44  id.,  626,  632 ;  Thompson  v.  Van 
Veckten^  27  id.,  568.)  The  cause  of  action  was  plainly  assign- 
able. {McKee  v.  Juddj  12  N.  Y.,  622 ;  Smith  v.  New  Haven 
B.  B.  Co.y  28  Barb.,  607 ;  BuOa/rd  v.  Baynor,  30  N.  Y., 
200.)  Irrespective  of  the  question  of  usury,  defendant  was 
liable  for  the  conversion,  having  sold  the  property  pledged, 
without  demand,  without  notice,  and  without  giving  an  oppor- 
tunity to  redeem.  (  Wileon  v.  LiMe,  2  N.  Y.,  443 ;  Wheeler 
V.  Neuiboldy  16  id.,  392 ;  Marhham  v.  Jwudon,  41  id.,  235.) 
In  such  case,  a  tender  was  unnecessary.  {Dykere  v.  Aletynej 
7  Hill,  498.)  By  refusing  to  accept  tender,  defendant  brought 
himself  within  the  well-settled  principle,  that  he  cannot 
revoke  his  disclaimer,  and  reassert  the  claim  of  a  pledgee  as 
against  the  assignee  of  the  pledgor.  {Brown  v.  Vreedenberghy 
43  N.  Y.,  195,  200 ;  Dee  Arte  v.  LeggeU,  16  id.,  682.)  The 
measure  of  damages  was  the  highest  value  of  property  between 
the  time  of  conversion  and  the  trial.  {Ma>rkhain  v.  Jaudon, 
41  N.  Y.,  235,  245 ;  BuH  v.  Dutoher,  34  id.,  493 ;  Wilson  v. 
Maiihewsy  24  Barb.,  295.) 

Chuboh,  Ch.  J.  It  is  insisted  by  t^e  learned  counsel  for  the 
respondent  that  the  referee's  conclusion  of  fact,  ^'  that  the 
consignment  of  the  corn  by  Losee  to  Ooe,  at  the  time  of  the 
making  of  the  loan,  was  for  the  purpose  of  evading  the 
statute  regulating  the  rate  of  interest  for  money,"  is  conclu- 
sive upon  this  court,  and  that  we  have  no  power  to  review  it. 


■^ 
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This  is  true,  with  this  qualification,  that  there  must  be  some 
evidence  to  sastain  the  material  facts  found  by  the  referee, 
upon  which  this  conclusion  is  based.  A  finding  of  fact  with- 
out evidence,  or  against  the  undisputed  evidence,  is  an  error 
in  law.  {Mason  v.  J^ard,  40  N.  Y.,  476.)  If  there  is  any 
evidence  to  sustain  all  the  facts  found  by  the  referee,  his  con- 
clusion, if  the  facts  are  capable  of  his  interpretation,  is  final, 
so  far  as  this  court  is  concerned.  The  referee  has  found  that 
the  defendant  loaned  to  Simeon  S.  Losee  the  several  sums 
mentioned  in  the  complaint,  and  that  ^'  the  condition  of  said 
loans  was  that  Losee  should  pay  Coe  interest  on  the  amount 
of  money  advanced  at  the  rate  of  seven  per  cent  per  annum, 
and  two  and  one-half  per  cent  in  addition  thereto  every  sixty 
days  during  the  continuance  of  the  loans."  The  only  witness 
who  testified  to  the  contract  was  the  defendant  himself,  who 
was  called  by  the  plaintiff,  and  his  evidence  on  that  subject  is 
uncontradicted.  He  testified  that  he  loaned  the  money  to 
purchase  the  corn,  and  that  the  contract  was  that  he  was  to 
receive  interest  for  the  use  of  the  money,  and  two  and  one- 
half  per  cent  commission  for  taking  care  of,  insuring  and  sell- 
ing the  corn,  and  that  he  was  to  carry  it-for  sixty  days,  unless, 
prior  to  that  time,  the  price  advanced  to  one  dollar  a  bushel, 
in  which  case  the  corn  was  to  be  sold  and  the  transaction 
closed.  He  stated  explicitly  that  there  was  no  agreement  to 
carry  the  corn  beyond  sixty  days,  and  that,  so  far  from  there 
being  any  contract  for  commissions  after  sixty  days,  there  was 
no  expectation  that  the  loan  would  extend  beyond  that  period. 
There  is  no  foundation  in  the  evidence  for  finding  that  the 
contract  was  that  the  plaintiff  agreed  to  pay  two  and  a  half 
per  cent  every  sixty  days  during  the  continuance  of  the  loans. 
This  finding  is  not  only  unsupported  by  any  evidence,  but  is 
directly  antagonistic  to  it.  There  is  no  possible  construction 
of  the  evidence  that  would  warrant  such  a  finding,  and  it  may 
have  had  a  material  influence  in  characterizing  the  transac- 
tion as  usurious.  The  difference  between  the  contract  found 
and  proved  is  obvious.  The  contract  as  found  implies  a  con- 
tinuous loan,  with  a  provision  in  advance  for  a  rate  of  interest 
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amoanting  to  twenty-two  per  cent  a  year,  fifteen  per  cent  of 
which  was  for  services. largely  fictitious.  It  has  the  appear- 
ance of  a  loan  for  an  indefinite  period,  reserving  an  unlawful 
interest  under  the  guise  of  commissions  repeated  at  short 
intervals. 

The  contract  proved  is  not  an  unusual  one  for  consignors 
and  factors  to  enter  into.  It  appears  more  like  a  genuine 
transaction  in  the  ordinary  course  of  business.  A  large  por- 
tion of  the  produce  and  manufactures  of  the  country  are 
moved  and  marketed  under  similar  arrangements.  The  con- 
tract proved,  if  so  intended,  might  be  as  usurious  as  the 
contract  found  ;  but  the  latter  would,  at  least  it  might  be,  fai 
more  potent  in  determining  whether  the  unlawful  intent 
existed  or  not.  In  such  cases  the  animus  of  the  parties  is 
the  distinguishing  feature  of  the  transaction.  We  cannot  say 
what  influence  this  unwarranted  construction  of  the  contract 
had  upon  the  judgment  of  the  referee,  that  the  two  and  a  half 
per  cent,  called  commissions,  was,  in  reality,  a  cover  for 
additional  interest,  and  that  the  transaction  was  designed  as 
an  evasion  of  the  usury  laws.  It  is  enough  that  it  may  have 
had  some  influence.  If  the  action  had  been  tried  before  a 
jury,  and  the  judge  had  put  this  construction  upon  the  con- 
tract or  instructed  the  jury  that  it  was  capable  of  such  a  con- 
struction, the  court,  upon  a  proper  exception,  would  have  set 
aside  the  verdict.  The  same  principle,  although  in  a  different 
form,  applies  here.  The  contract  found  is  materially  unlike 
the  one  proved.  Upon  the  contract  thus  found,  and  other 
facts,  the  referee  infers  an  intent  to  evade  the  usury 
laws.  This  was  error  available  in  this  court.  It  is  unneces- 
sary to  determine  whether  usury  could  be  predicated  upon 
the  facts  proved.  It  may  be  conceded  that  it  could,  but  it 
was  predicated  upon  facts  in  part  not  proved ;  and  as  wo  can- 
not determine  whether  they  might  not  have  had  a  controlling 
influence,  the  judgment  must  be  reversed.  Where  a  referee 
finds  various  facts,  from  which  he  finds  an  intent  to  evade 
the  usury  laws,  and  any  of  the  material  facts  are  unsupported 
by  any  evidence  or  are  against  evidence,  it  is  an  error  in  law 


62  Matthews  v.  Coe.  [March, 

Opinion  of  the  Court,  per  Church,  Ch.  J. 

— ^^^^■-^^— ^^— ^—  -      -  - — —^ ■-  -  -  -  _      I     I.  "*  _        _ 

which  is  fatal  to  the  judgment.  The  referee  was  justified, 
from  expressions  to  be  found  in  the  recent  decisions  of  the 
courts  in  this  State,  and,  perhaps,  from  some  of  the  decisions 
themselves,  in  giving  the  plaintiff  the  benefit  of  the  highest 
market  price  between  the  time  of  conversion  and  trial.  But 
whatever  may  be  said  of  the  propriety  of  such  a  rule,  in  any 
case  not  special  and  exceptional  in  its  circumstances,  it'should 
not  be  applied  in  a  case  like  this.  The  price  was  fixed  a  year 
and  a  half  after  the  original  action  was  commenced.  There  is 
not  the  slightest  evidence  tending  to  show  that  the  plaintiff  or 
his  assignor  contemplated  or  desired  to  keep  the  com.  On 
the  contrary,  it  affirmatively  appears  that  the  intention  was  to 
sell  it  when  it  reached  one  dollar  a  bushel ;  and  such  was 
the  agreement,  while  the  price  allowed  was  one  dollar  and 
forty-five  cents.  Besides,  the  evidence  shows  that  it  would  have 
been  difficult,  if  not  impossible,  to  have  preserved  it  until  the 
time  when  the  price  was  fixed.  The  element  of  bad  faith 
does  not  exist.  The  defendant  supposed  he  made  a  valid  con- 
tract, whatever  legal  construction  may  be  put  upon  it ;  and 
yet  the  recovery  of  $100,000  results  in  the  loss  of  the  $60,000 
originally  loaned  and  $52,000  besides.  This  latter  sum  is 
transferred  from  the  defendant  to  the  plaintiff,  not  because 
the  latter  has  sustained  any  such  loss  by  any  act  of  the  former, 
but  in  obedience  to  a  supposed  arbitrary  rule  established 
,.  ^  e^e.  I.  i.  ^Zaj  io^JL,  wiA  gene™ 
principles  to  allow  a  party  to  recover  for  possible  and  contin- 
gent damages  in  any  case ;  but  I  have  seen  no  decision  hold- 
ing that  a  party  can  recover  damages  for  fictitious  losses, 
which  the  evidence  affirmatively  shows  he  did  not  or  could 
not  sustain.  An  unqualified  rule,  giving  a  plaintiff  in  all 
cases  of  conversion  the  benefit  of  the  highest  price  to  the  time 
of  trial,  I  am  persuaded  cannot  be  upheld  upon  any  sound 
principle  of  reason  or  justice.  Nor  does  the  qualification 
suggested  in  some  of  the  opinions,  that  the  action  must  be 
commenced  within  a  reasonable  time  and  prosecuted  with 
reasonable  diligence,  relieve  it  of  its  objectionable  character. 
Without  intending  to  discuss  the  question  at  this  time,  we 
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deem  it  proper  to  say  that,  while  the  decisions  and  opinions  of 
our  predecessors  wi}l  receive  the  utmost  respect  and  con- 
sideration, we  do  not  regard  the  rule  i*eferred  to  so  firmly 
settled  by  authority  as  to  be  beyond  the  reach  of  review 
whenever  an  occasion  shall  render  it  necessary. 

It  must  suffice  now  to  decide  that  the  rule,  as  applied  in 
this  case,  was  erroneous. 

There  are  other  questions  in  the  case,  but  asi  they  may  not 
arise  upon  another  trial  in  the  same  form,  it  is  unnecessary 
to  discuss  them.  The  judgment  must  he  reversed  and  a  nevi 
triai  ordered,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Egbert  CRipPBisr  et  al.,  Appellants,  v.  Bttbton   G.   Morss,   |mJ46| 

Eespondent.  jg    ^ 

I      49      68 
The  acts  nnd  declarations  of  one  of  several  ownen  of  a  water-power  in  tne  |   150  149, 

presence  and  hearing  of  the  others  as  to  their  relative  rights  is  com 

I>etent  evidence,  as  against  one  claiming  under  either. 

Where  a  witness,  in  answer  to  a  proper  question  which  is  objected  to,  gives 
testimony,  not  called  for  by  it,  which  is  incompetent,  but  no  objection  is 
made  to  the  answer  or  motion  to  strike  it  out,  it  cannot  be  objected  to 
upon  review. 

One  tenant  in  conmion  cannot,  by  his  sole  act,  create  an  easement  in  the 
premises  held  in  common.  Nor  can  a  tenant  in  common,  who  owns  other 
premises  in  severalty,  so  use  the  last  as  to  acquire  or  exercise,  for  the 
benefit  thereof,  an  easement  in  the  property  held  in  common  ;  and  he 
cannot,  by  grant  or  by  operation  of  an  estoppel  or  otherwise,  confer  upon 
another  rights  and  privileges  which  he  does  not  himself  possess.  (Lamp- 
man  v.  MWcs,  21  N.  Y.,  605,  distinguished.) 

Where,  therefore,  a  tenant  in  common,  in  a  grant  of  premises  held  by  him 
in  severalty,  has  attempted  to  create  an  easement  in  the  premises  held  in 
common,  a  subsequent  grantee  of  all  the  tenants  in  common  is  not 
estopped  by  the  fact  of  his  succeeding  to  the  interest  of  the  one  who 
granted  the  easement  from  asserting,  as  a  grantee  of  the  co-tenants,  the 
invalidity  of  the  grant  of  the  easement,  and  as  against  him  it  is  void. 

(Argued  February  27th,  1872 ;  decided  April  2d,  1872.) 


t 

64^  Crippen  et  aL  v.  Morss.  [April, 

Statement  of  case. 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  sixth  judicial  district,  affirming  a  judg- 
ment in  favor  of  the  defendant  entered  upon  a  verdict. 

The  plaintiflFs,  who  were  tenants  in  common,  each  owning 
an  undivided  half  of  a  grist-mill  on  the  Schenevus  creek, 
brought  this  action  to  recover  damages  for  the  overflowing 
of  their  lands  and  injury  to  their  water-power  by  a  dam 
erected  by  Amos  H.  Brown  and  continued  by  the  defendant 
at  his  tannery  on  the  stream  below  them. 

In  the  year  1847,  Brown  was  the  owner  of  the  land  sixty 
or  eighty  rods  below  the  grist-mill,  and  erected  on  it  a  tan- 
nery and  built  the  dam  complained  of,  which  flowed  water 
back  upon  the  grist-mill  property,  and  continued  to  own  the 
tannery  and  dam  till  April  15th,  1857,  when  he  made  a  gene- 
ral assignment  of  all  his  property  to  Chase  for  the  benefit  of 
creditors;  and  on  the  27th  July,  1857,  Chase  conveyed  to 
the  defendant,  who  has  since  kept  up  the  dam. 

At  the  time  Brown  erected  the  tannery  and  dam  below  the 
grist-mill,  he  was  the  owner  and  in  possession  of  an  undi- 
vided half  of  the  grist-mill  property,  which  continued  in 
Brown  till  it  passed  to  Chase  under  the  general  assignment 
of  April  15th,  1857. 

The  undivided  half  not  conveyed  to  Chase,  under  his 
assignment  from  Brown,  had  been  successively  owned  by 
different  persons ;  and  when  Chase  conveyed  to  the  defend- 
ant and  until  April,  1861,  was  owned  by  Crippen,  and  then 
Crippen  conveyed  his  undivided  share  to  Jennings.  In  the 
spring  of  1862  Crippen  purchased  the  interest  of  Chase.  The 
property  then  belonged  to  Crippen  and  Jennings  till  April 
1st,  1865,  when  Jennings  conveyed  his  half  to  Crippen. 
Crippen  afterward  sold  an  undivided  half  to  Lane. 

At  the  time  Brown  built  the  tannery  and  dam  the  undi- 
vided half  of  the  grist-mill  property  not  owned  by  him  was 
owned  by  Philo  Benedict,  and  John  Howe  owned  the  sur- 
plus water  at  the  grist-mill,  which  he  used  at  his  saw-mill. 
And  on  the  trial,  Brown,  as  a  witness  for  defendant,  was  ques- 
tioned as  to  what  Howe  said  and  did  in  the  presence  and 
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hearing  of  all  the  parties  interested  as  to  the  height  to  which  ' 
Brown  might  build  his  dam. 

The  questions  were  objected  to  and  objections  overruled. 
Other  facts  appear  in  the  opinion. 

Amasa  J.  Pa/rker  for  appellants.  The  creation  of  the  dam 
and  tannery  by  Brown  could  not  aflFect  the  rights  of  the  owner 
of  the  other  undivided  half  of  the  grist-mill  property  or  his 
grantees.  (1  Chitty's  PI.,  63  ;  Sedgworth  v.  Overend^  7  Dum. 
&  East,  279 ;  Hutchinson  v.  Chase^  39  Me.,  508 ;  Odiome  v. 
Lyford,  9  N.  H.,  502 ;  Great  FaUsY.  Martin,  15  N.  H.,  412 ; 
3  Kent's  Com.,  436;  2  Hilliard's  Abr.,  118;  May  v.  Parker, 
12  Pick.,  34 ;  Washburn  on  Easements,  29  ;  Portmore  v.  Bunn, 
3  Dowl.  &  Ryland,  145 ;  GoUins  v.  PrerUieey  15  Conn.,  423 ; 
Marshall  v.  Trumiull,  28  id.,  183 ;  WatMns  v.  Peek,  13  N. 
H.,  360,  381 ;  Barilett  v.  Harlow,  12  Mass.,  348 ;  Domat's 
Civil  Law,  Cush.  ed.,  §  1035 ;  louis.  Civil  Code,  art.  734 ;  3 
Tonilier  Droit  Civil  Fr.,  418,  420 ;  Lalaure  Traite  des  Servi- 
tudes Beelles,  38.)  The  easement  claimed  is  not  mentioned 
in  and  did  not  pass  by  the  deed.  {Tahor  v.  Bradley,  2  Bosw., 
546;  affirmed,  18  N.  Y.,  109;  Randall  y.  McLaughlin,  10 
Allen,  366 ;  Ammidown  v.  Granite  Bank,  8  id.,  285.) 

iT.  C.  Moak  for  respondent.  The  acts  and  declarations  of 
a  party  in  possession  of  lands,  as  to  the  nature  and  extent 
of  his  interest,  are  competent  evidence  against  any  person 
claiming  under  him.  {Waring  v.  Warren,  1  Johns.,  340; 
Jackson  v.  Bard,  4  id.,  230 ;  Jackson  v.  CaU,  10  id.,  377 ; 
Jackson  v^  Ogden,  4  id.,  140 ;  Pitts  v.  Wilder,  1  N.  Y.,  525.) 
A  new  trial  should  not  be  granted  for  the  admission  of  impro- 
per evidence  where  the  court  cannot  see  that  the  evidence  had 
any  bearing  upon  the  issue,  and  could  not  possibly  have  had 
any  influence  upon  the  verdict.  *  (1  Duer,412;  16  Johns.,  90; 
3  Cow.,  618 ;  1  Comst.,  519 ;  2  id.,  193 ;  Ashley  v.  MarshaU, 
29  N.  Y.,  494,  503.)  Brown  having  created  the  burden  com- 
plained of  upon  the  grist-mill  property,  for  the  benefit  and 
previous  to  the  conveyance  of  the  tannery  property,  neither 

SiCKBLS. — ^VoL.  IV.         9 


66  Crippbn  et  al.  v.  Mobss.  [April, 


Statement  of  case. 


he  nor  his  grantees  can  deprive  the  latter  property  of  the 
benefit  thereof.  {Lampmcm  v.  MilkSy  21  N.  T.,  505 ;  Sintr 
fmma  v.  Clooncm^  2  Lans.,  364, 851, 852 ;  Watt9  v.  KeUoriy  Law 
Rep.,  6  Chy.  App.,  166;  Arnold  v.  Hudson  Swer  JR.  -ff.,  49 
Barb.,  120;  Tflomaon  v.  Waierlowy  Law  Rep.,  6  Eq.,  36; 
Zangley  v.  Hammond^  id.,  8  Exch.,  161 ;  Polden  v.  BasUvrd^ 
1  Q.  B.,  156,  161 ;  Nicholas  v.  Chamberlain^  Cro.  Jac.,  121 ; 
Suffidd  V.  Brovmy  12  Wakly  Rep.,  856 ;  Pyer  v.  Oartery  1  H. 
A  N.,  916 ;  Wardle  v.  BrocJdehurat,  1  E.  &  E.,  1058.)  A 
grant  pasBes  everything  necessary  to  its  enjoyment  as  it  then 
exists.  ((7.  M.  Co.  v.  Whitiier,  10  N.  H.,  305 ;  Stachpole  v. 
ft^r^,  32  Me.,  388 ;  Babooch  v.  JTi^,  1  Keyes,  408, 427, 429 ; 
4  Am.  Law  Rev.,  50 ;  Kerr  on  Inj.,  392,  Ist  Eng.  ed. ;  Wash- 
bnme  on  Easements,  809-311,  marg.  p. ;  Hurd  v.  Curtisy  7 
Mete.,  94;  Frey  v.  Witmany  7  Penn.  St.,  440;  Crosby  v. 
Bradbury y  2  Apple.  [20  Me.],  61, 65-67 ;  Gibson t.  Brockwajfy 
8  N.  H.,  465 ;  2  Hilliard  on  Real  Property,  358 ;  Provost  v. 
Caldery  2  Wend.,  617 ;  Oakley  v.  Stanley,  5  Wend.,  528.) 
Plaintiffs  claimed  under  a  party  who  conveyed  defendant's 
property  to  him  in  the  condition  he  was  then  using  them. 
Plaintiffs  would  have  been  restrained  from  injunction  from 
interfering  with  this  right  (  Watts  v.  Kelsony  Law  Rep.,  8 
Chy.  App.,  173),  and  defendant  was  entitled  to  partition, 
awarding  to  him  the  portion  necessary  for  the  use  of  his  pro- 
perty. (1  Sto.  Eq.  Jur.,  9th  ed.,  §  656  h  ;  Green  v.  PUtnamy 
1  Barb.,  501,  509 ;  Sitchoock  v.  Skinner,  Hoff.,  21 ;  J^tory  v. 
Johnson,  1  Young  &  Col.  Exch.  Eq.,  547,  648;  Green  v. 
Putnam,  1  Barb.,  509;  1  Sto.  Eq.  Jur.,  9th  ed.,  §  656  c; 
Green  v.  Putnamy  1  Barb.,  501,  509.)  One  tenant  in  com- 
mon may  exercise  and  grant  a  right  to  flow  the  lands  owned 
in  common  if  his  co-tenant  expressly  or  impliedly  consents. 
(89  Me.,  514.)  A  parol  partition  between  tenants  in  common, 
followed  by  possession,  however  short,  is  valid.  (  Wood  v. 
Fleety  86  N.  Y.,  503,  504 ;  Otis  v.  Cusicky  48  Barb.,  546 ; 
Bunt  V.  Johnsony  19  N.  Y.,  296,  297.)  The  court  was  not 
ndced  to  instruct  the  jury  that  plaintiffs  were  entitled  to 
recover  for  an  injury  to  the  undivided  one-half  not  claimed 
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from  Chafie ;  it  cannot  now  be  alleged  as  error.    (  WincheU  y 
Eicka,  18  N.  T.,  668;  (TNid  v.  James,  4:3  id.,  85;  Taylor  y, 
AUantiCy  etc.,  37  id.,  283.)    If  the  repairs  of  the  dam  did  not 
raise  the  waters  higher  than  before,  no  action  would  lie. 
{Eynds  v.  ShultZy  39  Barb.,  600.) 

FoLOES,  J.  1st.  The  trial  court  did  not  err  in  the  admich 
sion  of  testimony.  The  question  which  was  ruled  upon  by 
the  court  and  permitted,  called  for  the  act  and  declaration  of 
Howe,  in  the  presence  of  Benedict  and  Brown.  As  Brown, 
Benedict  and  Howe  wereaU  interested  in  the  use  of  the  water 
of  this  stream,  it  was  competent  to  show  what  either  of 
them  said  or  did  as  to  their  relative  rights,  in  the  presence 
and  hearing  of  the  others. 

The  witness  did,  it  is  true,  after  the  ruling  of  the  court 
admitting  the  question,  give  testimony  which  was  not  called 
for  by  it ;  he  did  state  what  Howe  said  and  did  when  Bene- 
dict was  not  present.  The  court,  however,  did  not  at  any 
stage  of  the  trial  hold  that  the  testimony  was  admissible.  No 
objection  was  made  to  it  by  the  plaintiflb ;  no  motion  was 
made  to  strike  it  out  of  the  case  after  it  was  given. 

Of  course,  it  cannot  be  objected  to  on  review. 

2d.  The  respondent  places  his  defence  of  this  action  upon 
the  principle  contained  in  Zamjmum  v.  Milks  (21  N.  Y., 
605).  We  have  lately  recognized  the  soundness  of  this  prin- 
ciple. {Simmons  v.  Cloonanj  47  N.  T.,  8;  Curtis  v. 
Ayra^j  id.,  73.)  And  had  Brown  or  Chase,  the  grantors 
of  the  defendant,  been  the  owner  in  severalty  of  the  grist- 
mill property,  Zarnpman  v.  MUks  would  have  been  a 
controlling  authority  in  this  case.  But  Brown  was,  and  so 
was  Chase  after  him,  only  a  tenant  in  common  of  that  pro- 
perty, owning  but  an  equal  undivided  half  part  of  it.  No 
one  can  by  his  sole  act,  even  by  his  express  grant,  create  an 
easement  in  premises  of  which  he  owns  no  more  than  a  right 
held  in  common  with  others.  {Marshall  v.  TrumbtUl,  28 
Conn.,  183.)  The  language  of  some  of  the  cases  is  to  the 
extent  that  the  grant  is  void,  and  that  no  interest  passes. 
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{Adam  v.  Brigga  Iron  Co.,  7  Cush.,  361,  368-370.  And 
see  3  Kent,*  460 ;  Washburne  on  Easements  and  Servitudes, 
37,*  29.)  It  needs  not  to  go  to  that  extent.  Doubtless  the 
grant  is  void  as  to  tenants  in  common,  and  no  interest  passes 
which  can  be  used  adversely  to  them. 

Nor  can  a  tenant  in  common  of  property,  who  owns 
other  premises  in  severalty,  so  use  the  last  as  to  acquire 
or  exercise  for  the  benefit  of  his  premises  owned  in 
severalty,  an  easement  in  the  property  held  in  com- 
mon. {Cheat  FaUs  Co.  v.  Worster,  15  N.  H.,  412, 
459, 460.)  He  cannot  by  grant,  or  by  operation,  of  an  estop- 
pel, or  otherwise,  confer  upon  another  rights  and  privileges 
which  he  did  not  have  himself.  The  most  that  can  be  claimed 
for  such  grant,  or  act  of  the  owner,  is  that  it  may  operate  by 
way  of  estoppel  against  him  and  his  heirs,  and  those  claim- 
ing under  him.     {Adam  v.  JSriggSj  etc,,  supra,  368,  369.) 

It  follows  then,  that  the  defendant  by  the  deeds  to  him 
acquired  no  right  to  back  water  upon  the  wheel  of  the  grist- 
mill, to  the  injury  of  the  plaintiffs  as  the  owners  of  that 
undivided  half  part  of  the  grist-mill  property  which  they 
acquired  other  than  by  conveyance  from  Chase.  As  to  them, 
or  the  grantees  of  them,  as  tenants  in  common  with  Brown 
or  with  Chase,  the  conveyance  to  the  defendant,  so  far  as 
under  other  circumstances  it  might  operate  to  create  an  ease- 
ment in  the  grist-mill  property,  is  void ;  and  as  to  one  equal 
undivided  half  thereof,  they  are  not  affected  by  it.  Even  if  it 
shall  operate  in  favor  of  the  defendant  to  estop  the  plaintiffs 
as  the  successors  in  interest  of  Chase ;  as  to  the  one  equal 
undivided  half  part  of  the  premises  derived  from  Chase,  it  is 
void,  as  before  stated. 

In  an  action  by  them,  relying  upon  their  title  derived  f  rpm 
the  co-tenants  of  Chase,  it  cannot  be  set  up  against  them. 
That  share  has  come  to  them  unincumbered.  {Collins  v. 
Prentice,  15  Conn.,  426.) 

If  they  were  now  the  owners  of  that  half  only,  they  could 
sue  for  the  injury  to  it  committed  by  the  defendanti 
{Odiome  v.  Lyford,  9  N.  H.,  602 ;  Blancha/rd  v.  Baher,  8 
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Greenl.,  253 ;  £eaeh  v.  Child,  13  Wend.,  343.)  Nor  does  it 
interfere  with  their  right  of  action  that  they  have  succeeded 
to  the  ownership  of  the  one-half  part,  equal  and  undivided, 
which  was  once  of  Chase,  the  grantor  of  the  defendant. 
Conceding  that  they  might,  as  being  in  their  turn  the 
grantees  of  Chase,  be  estopped  by  his  deed  to  the  defendant, 
that  deed  so  far  as  it  attempts  by  the  circumstances  attend- 
ing its  execution,  to  create  an  easement  in  the  grist-mill  pro- 
perty, is  void  as  to  them  as  the  grantees  of  the  co-tenants  of 
Chase,  and  as  against  them  as  such  passes  no  interest. 

Nor  can  the  defendant  raise  any  technical  objection  as  to 
parties.  vFor  though  tenants  in  common  must  join  in  action  to 
recover  for  injuries  to  tiie  realty  {De  Puy  v.  St/rong,  37  N.  Y., 
372),  yet  an  objection  on  the  score  of  non-joinder  must  be  raised 
by  demurrer  if  the  facts  appear  from  the  complaint,  or  by 
answer  if  it  be  necessary  to  allege  other  facts  than  those 
averred  by  the  complaint.    (Id.> 

Inasmuch  then,  as  the  charge  of  the  court  to  the  jury 
instructed  them  in  effect,  that  the  grant  from  Chase  to  the 
defendant  was  a  warrant  to  him  for  the  continuance  of  any 
structure  as  it  existed  at  the  time  of  the  execution  thereof, 
though  such  structure  did  affect  injuriously^  and  but  for  that 
grant  illegally,  the  property  of  the  plaintiffs ;  there  was  error 
therein. 

3d.  There  was  not  shown  on  the  trial  such  state  of  facts 
as  raised  for  the  defendant  the  defence  of  the  statute  of  limi- 
tation now  set  up  for  him. 

This  action  was  commenced,  as  is  conceded  by  his  counsel, 
on  the  14th  June,  1867.  The  acts  complained  of  were  not 
commenced  earlier  than  the  year  1847 ;  but  whether  before 
or  after  the  14th  day  of  June  in  that  year,  is  not  shown.  We 
are  not  called  upon  to  presume  that  they  were  before  that 
day  ;  the  more  especially,  as  it  is  not  apparent  that  this  point 
was  made  in  the  courts  below. 

For  the  error  in  the  instructions  to  the  jury,  the  judgment 
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of  the  court  below  shoald  be  reversed,  and  a  new  trial  granted^ 
with  costs  to  abide  the  event  of  the  action. 

All  concur. 

Judgment  reversed.  ^' 


Floyd  Bailey  et  al.,  Respondents,  v.  The  Hudson  Rivee 

Railboad  Company,  Appellant. 

If  A.  has  property  upon  which  he  has  received  adyances  from  B.,  mider  an 
.    49      70  agreement  that  he  will  ship  it  to  B.  to  be  sold  to  pay  the  adyances,  or  to 

,  171    »17  pj^y  any  indebtedness ;  he  may  or  may  not  comply  with  this  contract. 

He  may  ship  to  C.  or  to  B.  upon  conditions,  but  If  he  ships  to  B.  in 
pursuance  of  his  contract  the  title  vests  in  B.  upon  the  shipment.  The 
highest  evidence  that  he  has  so  shipped  is  the  consignment  and  uncon- 
ditional delivery  to  B.  of  the  bill  of  lading ;  but  if  A.  retains  the  bill  of 
lading,  and  notifies  B.  by  letter  that  he  has  shipped  the  property  for  him 
in  pursuance  of  the  agreement,  or  if  in  any  other  manner  the  intent  thus 
to  ship  is  evinced,  the  title  passes  as  effectually,  as  between  them,  as  if 
the  bill  of  lading  had  been  delivered. 
Where,  therefore,  goods  are  so  shipped,  and  the  carrier  receipts  for  the 
same,  and  agrees  to  transport  safely  and  deliver  to  B.,  the  former  is 
chargeable  with  knowledge  of  the  rights  of  the  latter,  and  if  by  the 
subsequent  direction  of  A.  he  delivers  the  goods  to  another  person,  he  is 
liable  to  B.  for  a  conversion  thereof. 

(Argued  February  2dth,  1872 ;  decided  April  2d,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  affirming  a 
Judgment  in  favor  of  plaintiffs  entered  upon  a  verdict. 

Action  for  the  conversion  of  eleven  cases  of  dry  goods. 

On  the  13th  October,  1866,  plaintiffs  received  in  New 
York,  from  Alden,  Frink  &  Western  of  Cohoes,  an  invoice 
of  three  cases  of  goods,  consigned  to  plaintiffs  on  account  of 
oonsignors  by  the  defendant's  road.  Plaintiffs  advanced 
thereon  three-fourths  of  their  value,  and  at  the  same  time 
loaned  Alden,  Frink  &  Western  $3,974.13,  for  which  that 
firm  gave  their  check  payable  a  few  days  ahead.  The  check 
not  being  paid,  it  was  agreed  that  Alden,  Frink  &  Western 
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should  ship  to  plaintiffs,  to  pay  the  debt,  eight  more  cases  of 
goods.  Invoices  were  sent  to  plaintiffs,  stating  the  goods 
were  consigned  to  plaintiffs  on  account  of  the  consignors. 

On  the  16th  and  17th  of  October,  all  the  eleven  cases  were 
consigned  to  plaintiffs,  and  delivered  to  defendant's  agent  at 
Troy,  to  be  by  defendant  transported  to  plaintiffs,  the  defend- 
ant at  the  time  giving  its  receipt,  promising  and  agreeing 
therein  to  transport  and  deliver  the  goods  to  plaintiffs,  at  New 
York.  Instead  of  delivering  the  goods  to  plaintiffs,  defend- 
ant, without  requiring  the  surrender  of  its  receipts,  allowed 
Mr.  Frink,  unbeknown  to  his  firm,  to  change  their  destina- 
tion, and,  in  pursuance  of  his  order,  the  goods  were  delivered 
to  Albert  Jewett  &  Co.,  of  New  York  city,  by  whom  they 
were  sold,  and  the  proceeds  paid  over  to  Frink. 

The  firm  of  Alden,  Frink  &  Western  were  at  this  time 
insolvent.  Plaintiff  demanded  the  goods  of  defendant's  agent 
in  New  York.  The  court,  imder  exceptions  of  defendant, 
ordered  a  verdict  for  the  plaintiff  for  the  value  of  the  goods. 

T.  R.  Strong  for  the  appellant.  The  bill  of  lading  and  the 
invoice  are  the  ordinary  evidence  of  property.  {The  SaUie 
Magecj  3  Wall.,  451 ;  Blagg  v.  Phcenix  Ins.  Co.j  3  Wash.  0. 
Ct,  6 ;  17  How.,  100.)  A  simple  consignment  only  shows 
that  consignee  is  constituted  agent  of  owner  to  receive  and 
sell.  {Cona/rdY.  A.  Ins.  Co.,  1  Pet.,  444;  7  Cow.,  328;  2 
Hill,  151, 152.)  A  bill  of  lading  may  be  explained  by  paroL 
(firosvenor  v.  Phillips,  2  Hill,  151,  152,  per  Cowen,  J. ;  1 
Dum.  &  East,  745,  746  and  note ;  The  Bank  of  Eocheater  v. 
Jones,  4  Comst.,  500,  501 ;  Price  v.  P(yweU,  3  id.,  322  825 ; 
Sweet  V.  Barney,  23  N.  Y.  R.,  335;  2  Wash.  C.  Ct.,  283.) 
^'  Where  goods  are  sent  upon  the  account  and  risk  of  the 
shipper,  the  delivery  to  the  master  is  a  delivery  to  him  as 
agent  of  the  shipper,  and  it  is  competent  to  the  consignor,  at 
any  time  before  actual  delivery  to  the  consignee,  to  counter- 
mand it,  and  thus  to  prevent  the  consignee's  lien  from  attach- 
ing. {The  Frances  [Irvin's  claim],  8  Cranch,  418-420 ;  see 
note,  3  Cond.  Rep.  S.  C.  U.  S.,  245;  Byberg  v.  SneU,  2 
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Wash.  C.  Ct.,  403  ;  T/ie  Frances^  2  Gall.,  391 ;  The  Bank  of 
Mochester  v.  Jones^  4  Comst,  500,  501 ;  Conard  v.  The  Atlan- 
tic^ Ins.  Co.y  1  Pet.,  444, 445,  and  cases  cited  in  last  two  cases; 
Western  Trans.  Co.  v.  Ilawley,  N.  Y.  Com.  Pleas,  1  Daly, 
327 ;  Abb.  on  Shipping  [7th  Am.  ed.],  433 ;  Grove  v.  Brien, 
9  How.  IT.  S.  R.,  429,  439.)  Under  general  consignments, 
consignor  can,  at  any  time  before  bill  of  lading  is  delivered  to 
consignee,  revoke  consignment.  {Dows  v.  Cobbj  12  Barb., 
310 ;  W.  T.  Co.  V.  ffawley,  1  Daly,  327 ;  Mitchell  v.  £de,  11 
A.  &  E.,  888.)  Ko  lieu  attached  until  goods  came  to  plain- 
tiff's possession.  {Ryherg  v.  SnM^  2  Wash.  C.  Ct.,  291.) 
There  was  no  such  sale  and  delivery  of  the  goods  as  would 
satisfy  requirements  of  the  statute  of  frauds.  {JShildler  v. 
Houston^  1  Cow.,  261 ;  Rogers  v.  Phillips^  40  N.  Y.,  519.) 
The  evidence  failed  to  establish  a  conversion.  {Andrews  v. 
Shatt/ack^  32  Barb.,  396 ;  Whitney  v.  SUmson,  30  id.,  276 ; 
Latimer  v.  Wheeler ^  id.,  485 ;  Bridenhecker  v.  Lowell^  32  id., 
9;  Booth  V.  Bierce^  40  id.,  114;  The  Union  Bank  v.  Motty 
39  id.,  180;  Tolano  v.  National  Steam  Na/oigation  Co.,  5 
Robt.,  388.) 

Samuel  Hand  for  the  respondents.  Defendant,  as  common 
carrier,  having  received  the  goods  to  deliver  to  plaintiffs,  the 
delivery  to  a  wrong  person  was  a  conversion.  {Hawkins  v. 
Hoffman^  6  Hill,  586 ;  Stephens  v.  Elxoell^  4  Maule  &  Selw., 
259 ;  McEntee  v.  N.  J.  Steamboat  Co.,  45  N.  Y.,  49 ;  Youl 
V.  HarlotUe,  Peake's  Cases,  49 ;  Deoereav/x  v.  Barclay,  2 
Bam.  &  Aid.,  702;  Stevenson  v.  jGfar^,  4  Bing.,  476;  Sab- 
hock  V.  Ingalls,  1  Stark  R.,  104 ;  Holhrook  v.  Wright,  24 
Wend.,  169;  Esmay  ^.Fanning,  9  Barb.,  189;  Story  on 
Bailment,  414 ;  B<yyce  v.  Brockway,  31  N.  Y.,  490.)  The 
invoicing  the  goods  to  plaintiff  was  in  itself  a  transfer  of 
title.  {Crrosvenor  v.  Phillips,  2  Hill,  147 ;  HdUbrook  v.  Wright, 
24  Wend.,  168 ;  Hailee  v.  Smith,  1  Bos.  &  Pull. ;  and  see 
Vertue  v,.  Jewell,  4  Campb.,  31,  33 ;  Goss  on  Liens,  253 ; 
5  Maule  &  Selw.,  350 ;  9  East,  506 ;  Anderson  v.  Clark,  2 
Bing.,  300 ;  Gardiner  v.  Holdea,  2  Pick.,  599.)    There  was 
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a  delivery  and  acceptance  by  plaintiffs.  (  Woodford  v.  Pat- 
terson^ 32  Barb.,  630 ;  Dixon  v.  Buck^  42  Barb.,  70 ;  Gray  v. 
Davisj  10  N.  Y.,  285.)  Shipping  goods  to  one  who  has 
ordered  them  is  a  completed  sale,  *oe8ting  the  property  in  the 
consignee,  and  is  a  constructive  delivery.  ( Waldron  v. 
Bomairiy  22  N.  Y.,  368 ;  Daws  v.  Peak,  8  T.  R.,  330 ;  Dut- 
ton  V.  Solomon,  3  Bos.  &  Pull.,  582 ;  Bucldey  v.  Fumiss^ 
17  Wend.,  504 ;  Cxyoell  v.  Hitchcock,  23  Wend.,  48 ;  Brcmn 
T.  Hodgson,  2  Camp.,  36;  Evans  v.  MarUtt,  1  Ld.  R.,  27; 
Stanton  v.  Edgar,  16  Pick.,  467 ;  Hart  v.  Satterly,-  3  Camp- 
bell, 528 ;  Bushnell  v.  Wheeler,  15  Queen's  Bench,  442 ;  .Kay 
V.  Colesvyorth,  14  Eng.  Law  &  Eq.  R.,  434;  Ludlow  v. 
BownSy^l  Johns.  R.,  16,  16;  Potter  v.  Ixmsing,  id.,  215; 
Fitzhitgh  V.  Winan,  9  N.  Y.,  559 ;  Butlee,  J.,  in  EUis  v. 
Hunt,  3d  Term ;  see,  also,  the  case  of  Cooce  v.  Ha/rdin,  4 
East,  211,  and  Cross  v.  O'DonneU,  44  N.  Y.,  661 ;  The  Peo- 
ple v.  Hagner,  14  Wend.,  546 ;  i>y^  v.  Forrest,  2  Abbott, 
282 ;  Hayne  v.  Porter,  3  Hill,  141 ;  and  see  the  case  of 
Stafford  v.  WM,  Hill  &  Denio's  Supp.,  213;  Cross  v. 
O^DonnM,  44  N.  Y.,  661.)  Where  the  facts  show  intent  to 
pass  the  title,  the  mere  fact  that  bill  of  lading  is  taken  in 
name  of  seller,  and  is  unindorsed,  will  not  prevent  its  passing. 
{Joyce  V.  Swann,  17  C.  B.  U.  S.,  84 ;  Wait  v.  Baker,  2 
Exch.,  1 ;  Brown  v.  Hare,  2  Halst.,  822.)  Mere  possession 
of  personal  property  is  not  evidence  of  ownership.  {Spraight 
V.  Hawley,  39  N.  Y.,  445.)  It  is  no  defence  that  defendant 
acted  upon  the  authority  of  Frink.  (Stephens  v.  Ehjoell,  4 
M.  &  S.,  259;  see,  also,  McCombee  v.  Davis,  6  East,  358; 
Baldwin  v.  Cole,  6  Mod.,  212,  and  Perkins  v.  Smith,  1  Mills, 
328.)  The  consignee  is  the  presumptive  owner,  and  the 
common  carriers  must  deliver  to  him  or  order.  (23  N.  Y., 
337 ;  Frise  v.  May,  3  East,  93 ;  Edwar  v.  Brovm,  2  Mees. 
&  Welsh.,  375 ;  Bryant  v.  Mix,  4  Mees.  &  Welsh.,  775, 
791.)  By  signing  the  shipping  bill,  the  carrier  becomes 
bailee  for  the  consignor  or  co7isignee,  according  to  the  rights 
of  property  as  between  them,  {Dows  v.  Green,  16  Baab., 
72  ;  Adams  v.  Bissell,  28  Barb.,  382.) 
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Ghuboh,  Ch.  J.  It  ifi  andisputed  that  Alden,  Frink  & 
Weston  delivered  the  goods  in  question  to  the  defendant,  to 
be  transported  by  them  to  the  plaintiffs ;  that  they  were  con- 
signed to  the  plaintiJ6&,  and  the  packages  properly  marked 
with  the  name  of  th^  plaintiff'  iirm,  and  the  defendant  gave 
a  receipt  for  the  same,  agreeing  to  deliyer  the  goods  safely 
to  the  plaintiffs  at  the  city  of  New  York.  It  is  also  undis- 
puted that  the  plaintifl^  had  made  a  specific  advance  upon  a 
portion  of  the  goods,  and  the  remainder  were  shipped  in  pur- 
suance of  an  agreement  between  the  plaintiffs  and  Alden, 
Frink  &  Weston,  to  pay  for  money  borrowed  by  the  latter  of 
the  former  a  few  days  previous,  and  that  invoices  of  all  the 
goods,  stating  the  consignment  and  shipment  by  the^  defend- 
ant's railroad,  had  been  forwarded  to  the  plaintiffs  by  mail. 
This  was.  substantially  the  condition  of  things  on  the  17th  of 
October,  when  one  of  the  members  of  the  firm  of  Alden, 
Frink  &  Weston,  for  his  individual  benefit,  but  in  the  name 
of  his  firm,  changed  the  destination  of  the  goods,  and  the 
defendant  delivered  them  in  pursuance  of  such  changed  des- 
tination to  another  person.  The  question  is  whether  the  title 
had  vested  in  the  plaintiffs.  I  think  it  had.  It  is  clear  that 
the  consignors  delivered  the  goods  to  the  carrier  for  the  plain- 
tiffs in  compliance  with  their  contract  to  do  so.  The  parol 
contract  was  thereby  executed,  and  the  title  vested  in  the 
plaintiffs.  The  plaintiffs  occupied  the  legal  position  of  ven- 
dees after  having  paid  the  purchase-money  and  received  the 
delivery  of  the  goods.  But  it  is  unnecessary,  in  order  to 
uphold  this  judgment,  to  maintain  that  the  plaintiffs  occupied 
strictly  the  relation  of  vendees.  The  legal  rights  of  a  vendee 
attach  when  goods  are  shipped  to  a  commission  merchant, 
who  has  made  advances  upon  them  in  pursuance  of  an  agree- 
ment between  the  parties.  Such  an  agreement  may  be  either 
inferred  from  the  circumstances  or  shown  by  express  contract. 
{EoWrook  V.  WigJU,  24  Wend.,  169;  HaiUe  v.  Smith,  1 
Bos.  &  Pul.,  563.)  In  the  latter  case,  Eybe,  J.,  said: 
^'  From  the  moment  the  goods  were  set  apart  for  this  particu- 
lar purpose,  why  should  we  not  hold  the  property  in  them  to 
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have  changed,  it  being  in  perfect  conformity  to  the  agree- 
ment and  such  an  execution  thereof  as  the  justice  of  the  case 
requires."  The  same  principle  has  been  repeatedly  adopted. 
{Oroavmar  v.  Phillips,  2  Hill,  147.) 

It  must  appear  that  the  delivery  was  made  with  intent  to 
transfer  the  property.  Until  tJiis  isdone  the  parol  agreement 
is  executory,  the  title  remains  in  the  consignor,  and  he  has 
the  power  to  transfer  the  property  to  whomsoever  he  pleases, 
and  render  himself  liable  for  the  non-performance  of  the  con- 
tract. It  is  urged  by  the  counsel  for  the  defendant  that  no 
bill  of  lading  was  forwarded  or  deli^red  to  the  plaintiffs,  and 
that  until  this  was  done  the  title  remained  in  the  consignors. 
This  is  undoubtedly  true  in  many  cases ;  but  it  is  mainly 
important  in  characterizing  the  act  of  the  shipper,  and  show- 
ing with  what  purpose  and  intent  the  goods  were  delivered 
to  the  carrier.  If  A.  has  property,  upon  which  he  has 
received  an  advance  from  B.  upon  an  agreement  that  he  will 
ship  it  to  B.  to  pay  the  advance  or  to  pay  any  indebtedness, 
he  may  or  may  not  comply  with  his  contract.  He  may  ship 
it  to  G.  or  he  may  ship  ittto  B.  upon  conditions.  As  owner 
he  can  dispose  of  it  as  he  pleases.  But  if  he  actually  ships 
it  to  B.  in  pursuance  of  his  contract,  the  title  vests  in  B.  upon 
the  shipment.  The  highest  evidence  that  he  has  done  so  is 
the  consignment  and  unconditional  delivery  to  B.  of  the  bill 
of  lading.  If  the  consignor  procures  an  advance  upon  the 
bill  of  lading  from  a  third  person,  or  delivers  or  indorses  the 
bill  of  lading  to  a  third  person  for  a  consideration,  it  furnishes 
equally  satisfactory  evidence  that  the  property  was  not 
delivered  to  the  consignee,  for  the  simple  reason  that  it  was 
delivered  to  some  one  else.  But  I  apprehend  that  if  a  con- 
signor who  had  made  such  an  agreement  retained  in  his  own 
possession  a  duplicate  of  the  bill  of  lading,  and  notified  the 
consignee  by  letter  that  he  had  shipped  the  property  for  him 
in  pursuance  of  the  agreement,  or  in  any  other  manner  the 
intention  thus  to  ship  it  was  evinced,  the  title  would  pass  as 
effectually,  as  between  them,  as  if  he  had  forwarded  the 
bill  of  lading.     The  question  whether  a  subsequent  indorsee 
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of  the  bill  of  lading  for  a  valuable  consideration  could 
acquire  any  rights  against  the  consignee,  is  not  involved. 
As  against  the  consignor  the  delivery  of  the  property 
to  the  carrier,  with  intent  to  comply  with  his  contract,  vests 
the  title  in  the  consignee.  It  is  largely  a  question  pf  inten- 
tion. In  Mitchell  v.  Ide  (39  C.  S.-  R.,  260),  cited  by 
the  defendants.  Lord  Dekkan  said :  ^'  The  intention 
of  Mackenzie  to  transfer  the  property  to  the  plaintiff  is 
unquestionable,  and  we  think  that  under  the  circumstances 
he  has  carried  that  intention  into  effect."  And  in  The  Bomk 
of  Rochester  v.  Jone%  (4  N.  Y.,  SOl),  this  court  said :  "  When 
the  bill  of  lading  has  not  been  delivered  to  the  consignee,  amd 
Hvere  is  no  other  evidence  of  an  intention  on  the  part  of  the 
consignor  to  consign  the  specific  property  to  him,  no  lien  will 
attach."  In  that  case  the  bill  of  lading  was  not  only  not  sent 
to  the  consignee,  but  was  transferred  to  the  plaintiffs  and 
money  borrowed  upon  it,  and  there  was  no  evidence  of  an 
intention  to  consign  the  flour  to  the  defendant  except  upon 
the  condition  of  paying  the  money  so  borrowed.  It  should  be 
observed  also  that  in  that  case  therft  was  no  agreement  to  con- 
sign the  property  to  the  defendant  as  security,  or  in  payment 
of  the  indebtedness  due  him  from  the  consignor.  Such  an 
agreement,  either  express  or  implied,  is  important,  although 
not  conclusive,  in  showing  the  intent  with  which  the  act  was 
done.  In  this  case  there  was  no  other  bill  of  lading  than  the 
receipt  produced  in  evidence,  and  no  duplicate  was  taken ;  but 
the  ihtention  of  Alden,  Frink  &  Weston  to  transfer  this  spe- 
cific property  to  the  plaintiffs,  to  be  applied  upon  their 
indebtedness,  conclusively  appears  by  the  undisputed  evi- 
dence.    1.  By  the  agi-eement  the  day  prior  to  the  shipment. 

2.  By  forwarding  invoices  of  the  shipment  to  the  plaintiffs. 

3.  By  making  the  shipment  unconditionally.  4.  By  retaining 
the  receipt  given  by  the  defendant,  and  neither  making  or 
attempting  to  make  any  use  of  it. 

These  acts  ivere  so  unequivocal  of  an  intention  to  transfer 
the  property  to  the  plaintiffs  that  there  remains  no  room  for 
doubt.    The  moment  these  acts  were  done,  the  title  vested  in 


1872.]        Bailey  et  al.  v,  Hudson  River  R.  R.  Co.  77 

Opinion  of  the  Court,  per  Chubch,  Ch.  J. 

— ■ — • J  ■ 

the  plaintiffs,  and  the  consignors  were  powerless  to  interfere 
with  the  property. 

The  recent  case  of  7%6  Cayuga  Cowaty  National  B'amk  v. 
Daniels  (not  reported)  was  decided  against  the  consignees  upon 
the  distinction  above  referred  to.  It  was  held  in  that  case  that 
the  consignors  did  not  deliver  the  property  to  the  carrier  with 
the  intention  to  vest  the  title  in  the  defendants,  except  upon 
condition  of  paying  a  draft  discounted  by  the  plaintiffs,  and 
that  the  bill  of  lading  was  delivered  upon  that  condition,  and 
that  on  the  defendants'  refusal  to  comply  with  the  condition, 
they  acquired  no  right  or  title  to  the  property,  and  that  the 
case  therefore  came  within  the  principle  of  the  Bank  of 
Rochester  v.  Jones  {svipra).  Here  the  intention  to  vest  the 
title  is  clear  and  plain.  It  is  urged  that  the  words  "  on  our 
account,"  in  the  invoices,  evinced  an  intention  not  to  vest 
the  title  in  the  plaintiffs.  They  can  have  no  such  effect  in 
this  case,  even  if  standing  alone  and  unexplained  they  might 
have.  A  bill  of  lading  for  which,  as  between  the  parties,  the 
invoices  were  a  substitute,  can  always  be  explained  by  parol. 
It  may  be  shown  by  parol  to  have  been  intended  as  evidence 
of  an  absolute  sale,  a  trust,  a  mortgage,  a  pledge,  a  lien  or  a 
mere  agency.  (2  Hill.,  151 ;  4  N.  Y.,  501,  and  cases  cited.) 
The  actual  agreement  and  transaction  will  prevail,  and  it 
was  proved  by  two  of  the  members  of  the  firm,  and  uncon- 
tradicted,'that  the  goods  were  in  fact  shipped  in  pursuance 
of  the  agreement.  Besides,  these  words  are  not  necessarily 
inconsistent  with  the  agreement.  The  goods  were  not 
purchased  absolutely  by  the  plaintiffs  at  a  specified  price,  but 
were  to  be  sold  and  the  avails  applied.  The  relation  of  the 
plaintiffs  was  more  nearly  that  of  trustee,  having  the  title, 
and  bound  to  dispose  of  the  property  and  apply  the  proceeds 
in  a  particular  manner,  and  the  consignors  were  the  cestuis 
que  trust,  having  the  legal  right  to  enforce  the  terms  of  the 
agreement  for  their  benefit.  In  this  sense  the  property  was 
shipped  on  their  account,  and  the  agreement  is  consistent 
with  the  meaning  of  those  words.  The  statute  of  frauds  has 
no  application.     1st.  There  was  no  sale.    2d.  If  there  was, 
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the  consideration  was  paid.  8d.  The  property  was  specified 
when  the  agreement  was  made  as  being  that  which  had  been 
and  was  then  being  shipped,  and  the  plaintiffs  agreed  to 
accept  that  particular  property,  and  the  subsequent  delivery 
to  the  carrier  agreed  upon  was  in  legal  effect  a  delivery  to 
the  plaintiffs.  {Cross  v.  O'Dormdl,  44  N.  Y.,^61 ;  Stafford 
V.  Webb,  Lalors,  Sup.,  217.) 

The  defendant  is  liable  for  a  conversion  of  the  property. 
It  had  receipted  the  property  and  agreed  to  transport 
safely,  and  deliver  it  to  the  plaintiffs.  Instead  of  complying 
wfth  its  contract,  it  delivered  the  property  to  another 
person  by  the  direction  of  one  who  had  no  more  legal 
authority  over  the  property  than  a  stranger,  without  the 
return  even  of  its  receipt.  The  plaintiffs  had  vested  rights 
which  the  defendant  was  bound  to  respect,  and  with  a 
knowledge  of  which  it  was  legally  chargeable.  (45  N. 
Y.,  49  ;  6  Hill,  686 ;  24  Wend.,  169 ;  Story  on  Bailment, 
414 ;  31  N.  Y.,  490.)  It  was  its  duty  to  deliver  the  pro- 
perty to  the  real  owner.    (45  N".  Y.,  34.) 

Judgment  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


LjJ  gWl  Samuel  0.   Brown,  Appellant,  v.  Charles  Leioh, 

^  Bespondent. 

In  actions  bronght  to  compel  the  determination  of  claims  to  real  property 
under  section  449  of  the  Code,  the  same  rights  to  amendmentof  plead- 
ings exist  as  in  other  actions  anthorized  by  the  Code. 

Under  section  172  of  the'  Code  a  plaintiff  is  authorized,  within  the  time 
therein  specified,  to  amend  his  complaint  by  setting  forth  a  new  cause  of 
action.  This  right  is  not  restricted  to  setting  forth  a  cause  of  action  of  the 
same  class  as  that  contamed  in  the  original  complaint,  as  classified  by  sec- 
tion 167.  Bat  while  the  plaintiff  cannot  add  a  cause  of  action  belonging 
to  a  different  class,  retaining  those  set  up  in  the  original  complaint,  he 
may  abandon  the  latter  and  include  in  the  amended  complaint  one  or 
more  causes  of  action  of  a  different  class,  subject  only  to  the  restrictions 
that  they  aU  belong  to  the  same  class  and  are  warranted  by  the  summons. 

(Argued  Itfarch  27th,  1872 ;  decided  April  2d,  1872.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
C!onrt  in  the  second  judicial  department,  affirming  dn  order 
striking  out  the  amended  complaint. 

The  original  complaint  was  to  compel  the  determination  of 
conflicting  claims  to  real  property.  Within  the  time  pre- 
scribed by  section  172  of  the  Code,  plaintiff  served  an 
amended  complaint  which  set  forth  a  cause  of  action  in  eject- 
ment. This  was  stricken  out  on  motion,  upon  the  ground 
that  the  cause  of  action  embraced  therein  was  a  new  and 
different  one  from  that  set  forth  in  the  original. 

Ed,  J.  Maaswdl^  for  the  appellant.  The  amendment  was 
proper  under  section  172.  {Bea/rdeley  v.  Stover^  7  How., 
294 ;  T.andB.  R.  B.  Co.  v.  Tibbeta,  11  id.,  168  ;  Bedford  y. 
Terhune^  30  N.  Y.,  454 ;  Bohinsm  v.  WKeder^  26  id.,  232 ; 
ByxUm  V.  Wood^  24  id.,  607 ;  37  Barb.,  270 ;  Code  R.,  K  S., 
388  ;  1  Abb.,  186  ;  13  How.,  466.) 

jP.  Y.  B.  Stanton^  for  the  respondent.  A  plaintiff  cannot 
amend  a  complaint  by  substituting  a  new  and  different  cause 
of  action.  {SbUister  v.  Livrngston^  9  How.  Pr.,  140; 
Dows  V.  Qreen^  3  id.,  877 ;  Woodruff  v.  Dickie^  6  Robert- 
son's R,  619 ;  Fidd  v.  Mor^e,  8  How.  Pr.,'47 ;  MeOrath 
V.  Van  Wyoki  2  Sandf.,  651 ;  j^bsaer  v.  Conoin,  36  How.  Pr., 
540.)  What  the  court  would  not  allow,  cannot  be  done 
as  of  course.    {JSpcmlding  y.  Spa/uMing^  3  How.,  300.) 

Gboyeb,  J.  The  order  is  appealable  to  this  court.  (Code, 
§  11,  subd.  4.)  Section  449  of  the  Code  provides  that  an  action 
may  be  brought  to  <;ompel  the  determination  of  claims  to  real 
property,  pursuant  to  the  provisions  of  the  Revised  Statutes,  and 
that  the  same  may  be  prosecuted  without  regard  to  the  forms 
of  the  proceedings  as  prescribed  by  these  statutes.  It  follows 
that  the  same  rights  of  amendment  exist  in  actions  brought 
for  this  purpose  as  in  other  actions  authorized  by  the  Oode. 
The  question  arising  upon  this  appeal  is  whether,  under 
section  172  of  the  OodiB,  a  plaintiff  is  authorized  to  amend  his 
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complaint  by  setting  forth  a  new  cause  of  action,  and  if  so, 
whetbef  the  right  is  restricted  to  setting  forth  one  of  the 
same  class  as  that  contained  in  the  original  complaint.  That 
section  provides  that  any  pleading  may  once  be  amended  by 
the  party,  of  course,  without  costs,  and  without  prejudice  to 
the  proceedings  already  had  within  the  time  therein  specified. 
Although  the  construction  of  this  section  has  been  much  dis- 
cussed, it  has  not  been  determined  by  this  court  in  respect  to 
the  questions  involved  in  the  present  case,  and  the  decisions 
by  the  other  courts  are  somewhat  conflicting.  In  some  cases 
it  has  been  held  that  the  true  construction  was  that  this  sec- 
tion gave  only  the  right  to  amend  and  perfect  what  was  pre- 
viously set  out  in  an  imperfect  manner.  That  setting  up  a 
new  cause  of  action,  or  new  defence,  was  in  no  proper  sense 
an  amendment,  but  substituting  a  new  pleading.  HoUister 
V.  Idvingaton  (9  How.  Pr.  Kep.,  140) ;  I^ield  v.  Morse  (8  id., 
47) ;  Dows  v.  Cfreen  (3  id.,  377)  are  cases  of  this  class.  In 
other  oases  {JUaaofi  v.  WhiUHy^  4  Duer,  611 ;  Prindle  v.  Aldr 
richy  13  How.  Pr.,  466;  Troy  and  Boston  H.  R.  Co.  v. 
TibbitSj  11  id.,  168,  and  others),  it  has  been  held  that  a  new 
cause  of  action  or  defence  might  be  set  up.  I  think  the  con- 
struction adopted.in  the  former  cases  too  strict,  and  subversive 
of  the  true  meaning  of  the  section  in  this  respect.  That  gives 
a  party  power  to  amend  any  pleading  once  without  imposing 
any  restriction  upon  it.  The  term  pleading  includes  all 
the  pleadings  of  both  parties.  The  complaint  is  the  state- 
ment of  the  plaintiff's  cause  or  causes  of  action.  It  is  this 
statement  or  complaint  that  may  be  amended  and  perfected 
by  the  party  so  as  to  enable  him  to  present  his  entire  case 
upon  trial.  It  is  not  confined  to  an  amendment  of  such  mat- 
>ter  as  has  been  defectively  stated  in  the  original  complaint. 
The  same  remarks  apply  to  the  answer.  This  is  a  statement 
of  the  defence  and  of  any  counter  claim  or  claims.  It  is  this 
statement  that  may  be  amended  by  the  party  so  as  to  enable 
him  to  avail  himself  of  aU  his  defences  upon  trial.  It  follows 
that  new  causes  of  action  may  be  included  in  the  complaint 
and  those  in  the  original  left  out,  and  new  defences  or  coun- 
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ter-elaims  embraced  in  the  answer.  That  this  was  the  inten- 
tion of  the  Legislature  clearly  appears  from  the  last  clause  of 
section  173,  by  which  the  power  of  the  court  to  grant  amend- 
ments upon  the  trial,  by  conforming  the  pleading  to  the  facts 
proved,  is  restricted  to  such  amendments  as  do  not  change 
substantially  the  claim  or  defence.  The  insertion  of  the 
restriction  shows  that  the  Legislature,  in  its  absence,  under- 
stood that  sudi  change  might  be  made  under  the  power 
conferred.  There  is  no  such  restrictiou  iu  section  172,  nor 
upon  the  general  power  conferred  upon  the  court  to  allow 
amendments  conferred  by  section  173.  Were  the  power  to 
amend  upon  trial  unrestricted,  parties  might  be  compelled  to 
litigate  matters  of  which  they  had  no  notice,  and  for  which 
they  were  unprepared,  and  injustice  thereby  done,  but  there 
is  no  such  danger  where  the  amendment  is  made  before  trial, 
so  that  the  adverse  party  may  come  fully  prepared  to  meet. 
It  is  insisted  by  the  counsel  for  the  respondent  that  although 
under  section  172,  a  new  cause  of  action  may  be  set  forth  in 
the  complaint,  yet  that  this  can  only  be  done  when  such  new 
cause  belongs  to  the  same  class  as  those  contained  in  the 
original  complaint.  Section  167  of  the  Code  declares  what 
causes  of  action  may  be  joined,  and  creates  for  this  purpose 
seven  classes,  and  declares  that  all  causes  of  action  belonging 
to  any  one  of  these  may  be  joined.  Section  144,  Code,  pro- 
vides that  where  causes  of  action  are  improperly  joined  the 
defendant  may  demur  to  the  complaint.  It  fbllows  that  a 
plaintiff  cannot  in  an  amended  complaint  add  a  cause  of  action 
belonging  to  a  different  class  from  those  in  the  original, 
retaining  the  latter.  This  would  render  the  amended  com- 
plaint demurable  under  section  144,  as  the  amended  complaint, 
when  properly  served,  is  regarded  as  the  complaint  in  the 
action,  the  same  as  if  the  only  one  that  had  been  served. 
This  explains  the  expressions  in  the  opinions  relied  upon  by 
the  counsel  for  the  respondent,  that  the  new  cause  of  action 
added  must  be  of  the  same  class.  But  when  the  causes  of 
action  in  the  original  complaint  are  abandoned  this  reason  no 
longer  applies^  it  being  requisite  only  that  the  causes  of  action 
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m  the  amended  opmplaint  should  all  belong  to  the  same  class. 
There  is  no  other  reason  for  restricting  the  causes  that  may 
be  added.  The  causes  of  action  in  the  amended  complaint 
must,  like  those  in  the  original,  be  warranted  by  the  summons. 
If  that  demands  a  specific  sum  of  money,  they  must  all  be  of 
the  class  where  such  a  summons  was  proper,  otherwise  they 
may  be  stricken  out  upon  motion.  My  conclusion  is,  that 
when  the  right  to  amend  the  pleading  is  ^ven  by  section 
172,  the  party  may  make  the  same  as  advised,  the  same  as  he 
eould  the  original.  This  leads  to  a  reversal  of  the  orders  of 
the  General  and  Special  Term,  and  to  a  denial  of  the  motion 
tQ.  strike  out  the  amended  complaint. 

AU  concur. 

Ordered  accordingly. 


Matilda  Sohlobmeb,  Bespondent,  v.  Otto  Schloemeb, 

Appellant. 

An  order  in  an  action  for  divorce,  requiring  the  husband  to  pay  a  sum 
necessary  to  enable  the  wife  to  carry  on  the  suit,  to  be  used  for  a  specific 
purpose  in  the  suit,  instead  of  for  tiie  purposes  of  the  suit  generally,  is 
pioper. 

(Aigued  March  36,  1872;  decided  April  2d,  1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  affirming  an  order 
of  the  Special  Term,  Kings  county,  directing  the  payment  by 
defendant  of  $250  for  referee's  fees. 

The  action  was  brought  for  absolute  divorce.  The  defence 
WAS,  no  marriage. 

The  action  was  referred  to  a  referee  to  hear  and  to  report 
the  fskcts,  with  his  opinion  thereon.  The  referee  made  a 
report,  with  his  opinion,  in  favor  of  the  plaintiff,  and  there- 
upon the  plaintiff  made  a  motion  that  the  court  fix  temporary 
alimony,  and  order  the  defendant  to  pay  the  plaintiff's  attor. 
ney  the  sum  of  $250  for  referee's  fees,  which  motion  was 
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gnmtod;    Defendant  appealed  from  this  part  of  the  order* 
direeting  the  payment  of  the  referee's  fees. 

John  H.  Bergen  for  appellant.    The  feei^  of  a  referee  are 
fixed  by  statate  at  three  dollars  a  day,  and  the.  only  way  the 
amomit  of  such  fees  can  be  fixed  and  ascertained  is  by  taxa* 
tion.    (Code,  §  818 ;   m.uUB  v.   Whitney,  17  How.,  471.) 
The  disbnrsemente,  including  refereei's  fees,  are  a  part  of  the' 
taxable  costs  of  an  action.    {Pent  v:  Wdrth,  1  Bosw.,  653 ; 
Bdding  v.  ConUi/n,  4  How.,  196';  Wheeler  v.  Weetgate,  4 
id.,  289;  TdU  v.  ThomaSj  16  id.,  815.)    The  order  made 
was  not  authorized,   as  the  statute  fixes  the  fees  of  the 
referee,  and  an  arbitrary  amount  cannot  be  allowed,  only  the ' 
neeessarf  expenses.    {Mix  v.  JUixj  1  J.  Oh;,  110 ;  Benton  v. 
Benton,  id.,  364;  WoHh  v.  WoHh,  1  Barb.  Oh.,  241;  Jonet 
y.  Jones,  2  id.,  146  Wimwme  v.  WiOiarM,  3  id.,  628 ;  KencUM' 
v;  Eendaa,  1  id.,  610.) 

J.  Z.  Bishop  for  req>ondent.  The  order  is  discretionary 
aad  not  appealable.  (3  R.  S.,  5th  ed;,  239 ;  Fhrrest  v.  Forrest, 
25  N.  T.,  518.) 

Per  OxmiAM.  This  was  an  action  for  an  absolute  divorce, 
dissolving  the  marriage.  In  that  case  the  court  may  require 
the  husband  to  pay  any  sums  necessary  to  enable  the  wife  to 
carry  on  the  suit  during  its  pendency,  and  it  may  decree  costs 
against  either  party,  and  award  execution  for  the  same ;  or  it 
may  direct  such  costs  to  be  paid  out  of  any  property  seques- 
tered or  in  the  power  of  the  court,  or  in  the  hands  of  a 
roeeiver.    (2  B.  Si,  148,  §  58.) 

There  is  no  doubt  but  that  this  suit  is  still  pending.  There 
is  no  doubt,  from  the  papers,  but  that  the  sum  ordered  to  be 
paid  was  necessary  to  enable  the  wife  to  carry  on  the  suit. 
Had  the  court  ord^ed  the  defendant  to  pay  to  the  plaintiff 
the  sum  of  $250,  generally,  as  being  so  much  necessary  to 
enable  her  so  to  do,  the  order  would  have  been  correct.  It 
does  not  make  it  incorrect,  that  the  order  is  for  that  sum  for 


84 


Bbooklyn  Tbust  Co.  v.  Bulkbb  et  aL 


[April, 


Statement  of  case. 


a  specific  pnrpose  of  the  snit,  instead  of  being  for  its  purposes 
generally.  So  that  the  only  criticism  upon  the  order  which 
can  be  entertained  is  that  it  directs  a  payment  for  a  specific 
purpose  greater  than  the  law  does  allow  for  that  purpose ;  in 
other  words,  that  the  court  has  named  a  sum  for  referee's  fees 
greater  than  the  provisions  of  law  therefor  will  warrant.  But 
this  criticism  does  not  appear  to  be  sustained  by  the  facts. 
There  is  nothing  in  the  papers  which  shows  positively  that 
the  sum  of  $260  is  greater  than  at  the  rate  of  three  dollars  per 
day,  or  at  some  rate  stipulated  by  the  parties  for  the  time 
qpent  by  the  referee  in  the  het^ring  and  decision  of  the  cause. 

The  appellant  asks  us  to  adjudge  that  in  no  case  can  a  court 
award  a  fixed  sum  for  the  fees  and  compensation  of  a  referee. 
While  we  might  not  hesitate  to  say  that  a  court  cannot  fix 
the  compensation  of  a  referee  in  any  case  at  a  sum  greater 
than  that  allowed  by  the  statute,  or  agreed  upon  by  the  par- 
ties, we  are  not  prepared  to  decide  that  it  is  error  in  any  case 
to  fix  a  suin  for  such  compensation  which  falls  within  that 
limit. 

The  order  appealed  from  must  be  affirmed,  with  costs  to  the 
respondent. 

All  concur. 

Judgment  affirmed. 
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Thb  Bbookltn  Tbust  Company,  Appellant,  v.  Sabah  Ann 

BuLMEB  et  al..  Respondents. 

Fenonal  serTice  of  a  summons  and  complaint  can  be  made  out  of  the  State 
only  when  publication  is  ordered.  (Code,  §  185.)  When  so  made  it  is 
equivalent  to  publication  and  deposit  in  the  post-office.  Such  service  is 
not  complete  until  the  time  prescribed  for  the  publication  has  expired 
(g  185) ;  and  defendant  has  tnrenty  days  thereafter  to  answer.  A  Judg- 
ment, therefore,  entered  for  want  of  an  answer  prior  to  the  expiration  of 
the  latter  period,  is  irregular. 

(Submitted  March  27, 1873 ;  decided  April  2, 1872.) 
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Appbal  from  order  of  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  reversing  order  of 
Special  Term  directing  the  purchase  at  sale  of  mortgaged 
premises  to  complete  the  sale. 

The  action  was  brought  to  foreclose  a  mortgage  of  lands  in 
Brooklyn,  N.  Y.  Defendant,  Sarah  Ann  Buhner,  is  a  non- 
resident, residing  in  New  Jersey.  October  2, 1871,  an  order 
was  made,  directing  service  of  the  summons  on  said  defend- 
ant  by  publication  six  weeka,  and  maiUng  copy  smnmonB  and 
complaint.  October  4,  1871,  summons  and  complaint  were 
served  personally  on  said  defendant  in  New  Jersey.  October 
26,  1871,  judgment,  on  failure  to  answer,  was  entered. 
Respondent,  the  purchaser  at  the  sale,  refused  to.  complete 
the  purchase,  on  the  ground  that  the  judgment  Vas  irregular; 
the  service  on  defendant,  Sarah  Ann  Bulmer,  not  being  com 
plete  till  the  expiration  of  the  six  weeks  mentioned  in  order 
of  publication. 


Edgar  2£.  OiiUen  for  the  appellant.  Personal  service  out 
of  the  State  where  publication  is  ordered  is  a  completed  ser* 
▼ice.  {DyJcersY.  Woockoa/rdj  1  How.,  315 ;  Transcript,  March 
3, 1865.) 

Oeorge  S.  Fox  for  the  respondents.  Where  publication  of 
summons  has  been  ordered,  and  service  of  a  copy  of  the  sum- 
mons and  complaint  has  been  personally  made  out  of  the 
State,  defendant  has  twenty  days  to  answer  after  the  expira^ 
tion  of  the  time  prescribed  in  the  order  for  the  publication. 
{Tofrdinson  v.  Vcun,  Veckteny  6  How.,  199 ;  Ahrahwins  ▼. 
MUohdlj  8  Abb.,  123.) 

Kapallo,  J.  Personal  service  of  the  sunmions  and  com 
plaint  can  be  made  out  of  the  State  only  when  publication  is 
ordered.  (Code,  §  135.)  When  so  made,  it  is  equivalent  to 
publication  and  deposit  in  the  post-office.  (Id.)  Section  137 
declares  that,  in  the  cases  mentioned  in  section  135,  the  ser- 
vice of  the  summons  shall  be  deemed  complete  at  the  expira- 
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tion  of  the  time  prescribed  by  the  order  of  publication.  It 
is  held,  and  we  think  correctly,  in  TanUmsan  y.  Van  VeohUn 
(6  How.,  199),  and  in  Abrahams  v.  MitcheU  (8  Abb..Pr.,  12S), 
that  where  personal  Bervice  is  thns  made  out  of  the  State, 
jinch  seryice  is  not  complete  until  the  time  prescribed  for  the 
publication  has  expired.  Section  137  requires  the  lapse  of 
this  time  to  render  the  service  complete  in  all  the  cases  men- 
tioned in  section  135.  It  makes  no  exception  where  personal 
service  is,  pursuant  to  the  same  section,  substituted  for  actual 
publication. 

The  order  should  be  affirmed  with  costs. 

All  concur. 

Order  affirmed. 


Thokas  Lookup  Evans,  Plaintiff  in  Error,  v.  Thb  Pjx>?le  or 

THE  State  of  New  York,  Defendants  in  Error. 

The  willfbl  killing  of  an  unborn  child  is  not  manslaughter  except  as  made 
so  by  statute. 

To  constitute  the  crime  of  manslaughter,  created  by  chap.  681  of  the  Laws  of 
1809,  in  causing  the  death  of  an  unborn  child  by  an  attempt  to  produce 
a  miscarriage,  the  quickening  of  the  child  in  the  mother's  womb  must  be 
averred  and  proved.  The  child  is  not  the  subject  of  manslaughter  under 
the 'Statute  until  it  has  **  quickened." 

.Under  an  indictment,  therefore,  charging  the  accused  with  causing  the 
death  of  the  child,  there  can  be  no  conviction  of  an  attempt  to  commit 
the  offence  without  proof  that  the  child  was  "  quick"  at  the  time  of  ti»e 
commission  of  the  wrongftQ  acts  with  intent  to  produce  the  miscarriage. 
(Gboybr,  J.,  dissenting.) 

(Argued  March  1st,  1872;  decided  April  2d,  1872.) 

Ebbos  to  the  General  Term  of  the  Supreme  Court  in  the 
fint  judiml  department,  to  review  judgment  of  that  court, 
affirming  a  judgment  of  the  Court  of  (jl^neral  SeseionB  of 
tibe  Peace  in  and  for  the  city  and  county  of  New  York,  con- 
victing plaintiff  in  error  of  an  assault  upon  the  person  of 
Ann  O'Neill,  with  intent  to  commit  manslaughter  in  the 
second  degree. 
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The  sabstance  of  the  indictment  and  the  facts  proved  are 
set  forth  in  the  prevailing  opinion. 

The  questions  as  to  the  admission  of  evidence,  discussed  m 
the  dissenting  opinion,  not  having  been  passed  upon  by  the 
court,  are  omitted. 

Samuel  Sand  for  plaintiff  in  error.  The  procuring  or 
the  attempt  to  procure  miscarriage  of  a  child  not  quick  is  not 
a  crime.  {State  v.  Cooper^  2  Zabriskie,  52;  Comm.  y. 
Parker  J  9  Meio.j  263 ;  Comm.  v.  Bamga^  1  Masa.y  387.)  The 
name  of  a  party  whose  existence  is  essential  to  a  charge  mudt 
be  proved  as  laid  in  the  indictment ;  a  variance  is  &tal.  (1 
Bisp.  Grim.  Pro.,  §  119 ;  1  Ohitty,  C.  L.,  216 ;  8ta;te  v.  Wate^, 
8  Brev.,  507 ;  1  East,  P.  0.,  514 ;  2  Leach,  774 ;  1  id.,  252, 
286,  351,  870;  1  East,  P.  C,  415,  651 ;  Barb.  0.  Law,  329; 
Ryan  and  M.  C.  C,  1 ;  2  East,  P.  0.,  593 ;  1  Stark.  Ev., 
470 ;  Rex  v.  KeOy,  Oarr.  Sup.,  42 ;  Arch.  0.  P.,  vol.  1, 124-) 
A  party  is  bound  by  the  answer  of  his  opponent's  witness 
upon  collateral  matter  drawn  out  upon  cross-examination, 
and  cannot  contradict  him.  {Carpenter  v.  Ward^  30  N.  Y., 
243 ;  NeweonA  v.  Griswoldj  24  id.,  299 ;  Lawrence  v.  Barker^ 
5  Wend.,  301;  Harris  v.  Nelson^  7  id.,  57;  Howd^  v. 
City  Fire  Ine.  Co.^  4  Denio,  50 ;  Stephens  v.  The  People^ 
19  N.  r.,  672.) 

Algerruyn  S.  Sullivan  for  defendants  in  error. 

Allek,  J.  The  accused  was  indicted  for  the  statutory 
offence  of  manslaughter  in  the  second  degree,  created  and 
defined  by  chap.  631  of  the  Laws  of  1869,  entitled  ^<  An  act 
relating  to  the  procurement  of  abortions,  and  other  1^6 
offences."  He  was  charged  with  having,  by  acts  and  means 
mentioned  in  the  first  section  of  the  act,  caused  and  procured 
the  miscarriage  of  one  Ann  O'Neill,  then  being  pregnant 
with  child,  by  which  the  death  of  the  child  was  produced. 
The  prosecution  &iled  to  prove  that  a  miscarriage  was  effected^ 
or  that  the  death  of  the  child  was  caused  or  produced  by  the 
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'  ■  . 

act  or  agency  of  the  prisoner.  The  pregnancy  of  the  female 
was  proved  and  that  she  was  prematurely  delivered  of  two 
living  children,  and  evidence  was  given  tending  to  prove  that 
the  prisoner  had  some  time  before  the  birth  of  the  children 
famished  the  mother  with  medicines,  to  be  taken  by  her,  and 
had  also  applied  instruments  to  her  person  for  the  avowed 
purpose  of  procuring  a  miscarriage. 

The  act  distinguishes,  as  the  prior  legislation  of  the  State 
has  distinguished,  between  the  actual  accomplishment  of  an 
abortion,  resulting  in  the  death  of  (the  mother  or  child,  and 
the  ineflFectual  attempt  or  the  furnishing  of  means  to  effect  a 
miscarriage,  making  the  latter  offence  a  misdemeanor  and  the 
former  a  felony. 

The  first  section  of  the  act  makes  the  administering  of  medi- 
cines or  the  useof  other  means,  with  intent  to  produce  a  miscar- 
riage, resulting  in  death,  manslaughter  in  the  second  degree. 
It  is  the  intent  with  which  the  act  is  committed  that,  in  the  case 
of  the  death  of  the  female,  reduces  the  crime  from  murder  to 
manslaughter;  for  if  the  same  acts  are  committed  and  the 
same  means  resorted  to  with  intent  to  accomplish  her  death, 
and  the  death  ensues,  it  is  murder.  Causing  the  death  of  an 
in&nt  in  the  mother's  womb  was  at  a  very  early  day  deemed 
murder;  but  is  not  so  regarded  at  the  common  law  at  the 
present  time,  and  is  not  made  so  by  statute.  Such  an  infant 
is  not  considered  a  person  or  a  human  being,  upon  whom  the 
crime  of  murder  can  be  committed.  (1  Russ.  on  Crimes,  485, 
671.)  At  conmion  law,  an  unsuccessful  attempt  to  effect  the 
destruction  of  an  infant,  "quick"  in  its  mother's  womb, 
appears  to  have  been  treated  as  a  misdemeanor,  and  an  actual 
destruction  of  such  infant  as  a  high  crime.  (1  Buss,  ou 
Crimes,  671 ;  Commonwealih  v.  BangSj  9  Mass.,  387 ;  Same 
V.  Parker^  9  Mete.,  263.) 

The  willful  killing  of  an  unborn  child  is  not  manslaughter, 
except  as  rendered  so  by  statute.  The  general  laws  of  the 
State  make  the  killing  of  a  quick  child  manslaughter  in  the 
first  degree  when  caused  by  an  injury  to  the  mother,  which 
would  be  murder  if  it  resulted  in  the  death  of  the  mother. 


1872.]  EvAJTS  V.  Thb  Pboplb.  89 



Opinion  of  the  Court,  per  Allen,  J. 

(1  B.  S.,  661,  §  8.)  And  by  the  act  under  consideration,  it  ig 
made  manslaughter  in  the  second  degree  to  cause  the  death 
of  the  child  in  an  attempt  to  procure  a  miscarriage. 

The  indictment  does  not  charge  that  the  child  or  children 
with  which  Ann  O'Neill  was  pregnant,  had,  at  the  time  of 
the  alleged  offence,  quickened  in  the  womb.  In  other  words, 
it  is  not  chaiged  that  she  was  pregnant  with  a  quick  child, 
and  there  was  no  evidence  that  the  child  had  quickened. 
The  judge,  in  response  to  an  inquiry  by  the  prisoner,  charged 
that  it  was  immaterial  whether  the  child  was  then  quick,  and 
that  it  was  enough  that  she  was  pregnant ;  and  that  an  abor- 
tion, in  any  stage  of  pregnancy,  was  manslaughter  in  the 
second  degree. 

A  woman  is  "quick  with  child"  from  the  period  of  con- 
ception and  the  commencement  of  gestation,  but  is  only 
"pregnant  with  a  quick  child"  when  the  child  has  become 
quickened  in  the  womb.  {Regina  v.  Wyoherley^  8  0.  <fe  P.,  262.) 
It  was  assumed  by  the  judge  and  the  conviction  was  had  upon 
the  theory  that  the  offence,  under  the  statute,  would  be  con- 
summated by  the  destruction  of  the  foetus  at  any  time  during 
pregnancy. 

A  miscarriage  can  be  effected  at  any  time  after  actual  con- 
ception ;  and  if  the  death  of  the  woman  results  from  an 
attempt  to  produce  it  by  any  of  the  acts  and  means  mentioned 
in  the  statute,  the  offence  is  complete. 

There  was  no  evidence  given  upon  the  trial  as  to  the  com- 
mencement of  life  in  the  child  or  the  character  or  degree  of 
vitality  at  the  different  periods  of  gestation.  But  it  may  be 
assumed  that  the  claim  of  the  physiologist  is  true,  that  life 
exists  from  the  first  moment  of  conception.  And  it  has  been 
well  settled,  from  a  very  early  period,  that  certain  civil  rights 
attach  to  the  child  from  the  first,  and  that  legal  consequences 
result  from  pregnancy  before  actual  quickening.  (1  Bl.  Com., 
129.)  But  it  is  life  in  embryo,  and  recognized  in  the  interests 
of  humanity  in  some  cases,  and  in  others  in  the  interest  of 
the  child  thereafter  to  be  bom,  and  in  respect  to  succession 
of  estates. 

SicKKLs— tYoii.  rV.         12 
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Bat  until  the  period  of  quickening  there  is  no  evidence  of 
life ;  ftnd  whatever  may  be  said  of  the  fcBtos,  the  law  has 
fixed  upon  this  period  of  gestation  as  the  time  when  the  child 
is  endowed  with  life,  and  for  the  reason  that  the  foetal  move> 
ments  are  the  first  clearly  marked  and  well  defined  evidences 
of  life.    (Dean's  Med.  Jar.,  129.) 

Althoagh  there  may  be  life  before'  quickening,  all  the 
authorities  agree  that  a  child  is  not  ^'  quick  "  until  the  mother 
has  felt  the  child  alive  within  her.  ^'  Quick  "  is  synonymous 
with  ^^  living,"  and  both  are  the  opposite  of  ^^  dead."  The 
woman  is  not  pregnant  with  a  living  child  untU  the  child  has 
become  quick.  If  STchild  is  a  liWn^  child  fix>m  the  instant  of 
conception,  then  all  the  authorities,  medical  and  legal,  are  8a<lly 
at  fault  in  their  attempts  to  distinguish  between  mere  preg- 
nancy and  pr^^ancy  with  a  quick  child,  and  legislators  have 
been  laboring  under  the  same  hallucination  in  legislating 
upon  the  subject,  for  all  the  acts  passed  in  reference  to  abor- 
tion in  this  country  and  in  England  recognize  the  fact  that 
the  child  does  '^  quicken,"  that  is,  become  endowed  with  life, 
at  a  certain  period,  longer  or  shorter,  after  conception,  and 
that  there  is  a  period  during  gestation  when,  although  there 
may  be  embryo  life  in  the  fodtus,  there  is  no  Uving  child.  (1 
Buss  on  Crimes,  672 ;  Am.  Cr.  Law,  §  1214  and  seq,) 

Death  is  the  opposite  of  life ;  it  is  the  termination  of  life, 
and  death  cannot  be  caused  when  there  is  no  life.  There 
must  be  a  living  child  before  its  death  can  be  produced.  It 
is  not  the  destruction  of  the  foBttis,  the  interruption  of  that 
proce*  by  wWch  the  human  race  is  propagated  aiid  oontmued, 
that  is  punished  by  the  statute  as  manslau^iter,  but  it  is  the 
causing  the  death  of  a  living  chiki 

Blackstone  says,  life  begins,  in  contemplation  of  law,  as 
soon  as  an  infant  is  able  to  stir  in  the  mother's  womb.  (1 
Bl.  Com.,  129.)  It  ceases  at  deatli.  {Commonwealth  v. 
Packer,  9  Met.,  263 ;  State  v.  Cooper,  2  Zab.  [22  N.  J.],  52.) 
The  distinction  is  not  only  recognized  but  distinctly  affirmed 
in  the  cases  in  which  convictions  for  causing  the  miscarriage 
of  a  woman,  before  the  child  has  quickened,  have  been  sae> 
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taiaed,  and  the  conyictionB  haTe  beeoi  for  ofieoces  dearly 
xiistiiigmBhable  from  the  Btatatory  ofienoe  of  manslaughter 
created  by  the  act  of  1869.  MUh  v.  Cammomoeatth  (13 
Peon.  St.  E.,  631)  was  a  eanviction  for  an  attempt  to  procure 
abortion,  and  there  was  no  ayerment  that  the  child  had  quick- 
ened, and  it  was  held  that  such  averment  was  unnecessary. 
The  judge  said  it  was  not  the  murder  of  a  living  being  that 
constituted  the  offence,  but  the  destruction  of  gestation  by 
wicked  means  and  against  nature.  He  speaks  of  the  womb 
as  '^  instinct  with  embryo  life  "  after  gestation  has  begun,  but 
recognizes  the  &ct  that  there  is  no  living  child  who  can  be 
killed,  whose  life  can  be  taken  from  it,  until  the  period  of 
quickening.  It  was  error  to  charge  that  the  death  of  a  child 
conld  be  caused  or  produced  before  it  had  given  evidence  of 
life,  had  become  '^  quick  "  in  the  womb,  and  that  the  crime  of 
manslaughter  under  the  statute  could  be  }»%dicated  of  the 
destruction  of  the  foetus  before  that  period. 
'  iFor  this  error  of  the  court  the  judgment  of  the  Supreme 
Court  and  of  the  Sessions  should  be  reversed  and  a  new  trial 
.granted. 

Gbovi&b,  J.  (dissenting).  The  circular  was  properly  received 
•in  evidence.  The  testimonyauthorizedthejury  to  presume  that 
the  defendant  had  received  the  envelope,  placed  by  the  wit- 
ness in  the  post-office,  directed  to  him.  (1  Greenleaf 's  Evi- 
dence, §  40.)  ^This  envelope  inclosed  the  one  in  whidbi  the 
circular  was  received,  and  which  the  witness  had  inclosed 
addressed  to  herself  in  the  one  addressed  to  the  defendant 
before  mailing  the  latter.  The  presiupption  being  that  the 
envelope  inclosing  the  circular  was*received  by  the  defepdant, 
and  this  envelope  haviqg  been  mailed  to  the  witness  with  the 
circular  inclosed  therein,  the  jury  were  authorized  further  to 
presume  that  this  was  done  by  the  defendant  or  under  his 
authority.  Besides,  the  witness,  after  the  circular  was.received 
in  evidence,  testified  that  in  a  conversation  with  the  defendant 
at  his  office,  atter  she  received  the  circular,  she  spoke  of 
having  received  it, /and  that  she  was  thereby  induced  to  come 
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tl^ere,  to  which  the  defendant  made  no  reply.  This  was  in 
effect  an  admission  of  the  defendant  that  he  had  sent  the  cir 
cnlar  to  the  witness,  and  would  constitute  a  complete  answer 
to  the  exception,  even  if  well  taken  at  the  time  the  circular 
was  received  in  evidence.  There  was  no  fatal  misnomer  in 
the  indictment.  The  evidence  showed  that  the  prosecutrix, 
at  the  time  the  indictment  was  found,  and  for  some  time 
prior  thereto,  had  adopted  the  name  of  Ann  O'Neill, 'and 
was  known  by  that  name  only  by  the  persons  where  she  had 
been  living.  This  identified  the  person  intended  with  entire 
certainty,  and  fully  protected  the  defendant  against  the  dan- 
ger of  another  prosecution  founded  upon  the  same  trans- 
action. The  testimony  of  Youngblood  was  competent.  The 
defendant  had  testified  that,  while  in  custody  upon  this 
charge,  he  had  been  called  upon  by  a  person  who  had  informed 
him  in  substance  that  the  matter  could  be  settled  upon  the 
payment  by  him  of  a  large  sum  of  money.  Upon  cross- 
examination,  he  testified  that  Youngblood  was  the  person 
who  made  such  a  proposition.  Whether  any  person  con- 
nected with  the  prosecution  had  made  attempts  to  extort 
money  from  the  defendant  was  not  a  question  immaterial  to 
the  issue.  While  it  did  not  bear  directly  upon  the  question 
of  his  guilt  or  innocence,  it  did  so  indirectly  by  its  effect 
upon  the  credibility  of  the  witnesses  introduced  in  support 
of  the  prosecution.  It  was  proper,  therefore,  to  repel  this 
effect  by  his  testimony,  and  this  was  done  by  showing  by 
him  that  he  had  never  made  any  such  proposition  to  the 
defendant.  The  judge  was  right  in  not  receiving  the  verdict 
first  presented  by  the  jury.  That  was  defective,  and  no 
judgment  could  have  been  given  thereon.  It  was  therefore 
proper  to  send  the  jury  out  for  further  deliberation,  under 
proper  instructions  as  to  the  verdict  necessary  to  a  final 
determination  of  the  case.  The  judge  correctly  held,  that 
the  defendant  could  be  legally  convicted  upon  the  indict- 
ment of  an  attempt  to  commit  the  offence  charged  therein, 
in  case  the  evidence  showed  that  he  had  made  such  attempt, 
and  that  he  had  failed  to  perpetrate  the  crime.    (2  R  S., 


1872.]  EvAKS  V.  Thb  Pbople.  98 

Dissentiiig  opinion,  per  Gbovbb,  J. 

§§  27y  702.)  This  brings  ns  to  the  important  question  in  the 
case.  That  is,  whether  the  evidence  authorized  the  convic- 
tion of  the  defendant  of  an  attempt  to  commit  the  crime 
charged  in  the  indictment.  That  crime  was  manslaughter  in 
the  second  degree,  charged  to  have  been  conmaitted  bj  a  vio- 
lation of  section  1,  of  chapter  631,  volume  2, 1502,  Laws  of 
1869,  which  provides  that  any  person  who  shall  administer 
to  any  woman  with  child,  or  prescribe  for  any  such  woman, 
or  advise  or  procure  her  to  take  any  medicine,  drug,  sub- 
stance or  thing  whatever,  or  shall  use  or  employ  any  instru- 
ment or  other  means  whatever,  with  intent  thereby  to 
produce  the  miscarriage  of  any  such  woman,  unless  the 
same  shall  have  been  necessary  to  preserve  her  life, 
shall,  in  case  the  death  of  such  child  or  of  such  woman  be 
thereby  produced,  be  deemed  guilty  of  manslaughter  in  the 
second  degree.  Under  this  section,  it  is  entirely  clear  that 
a  person  guilty  of  the  commission  of  the  acts  thereby  prohi- 
bited, which  result  in  the  death  of  the  woman,  or  of  a  quick 
child  of  which  she  is  pregnant,  may  be  convicted  of  man- 
slaughter in  the  second  degree.  It  is  equally  dear  that  a 
person  committing  such  acts  with  the  intent  to  produce  the 
miscarriage  of  a  woman  pregnant  with  a  quick  child,  and 
thereby  cause  its  death,  may  be  convicted  of  an  attempt  to 
commit  such  offence,  although  the  acts  may  fail  to  produce 
the  effect  intended,  that  is,  the  miscarriage  of  such  woman, 
and  are  not  followed  by  the  death  of  either  the  mother  or  the 
child.  The  word  miscarriage  is  used  in  the  statute  to  desig- 
nate a  premature  delivery,  including  such  where  it  is  impos- 
sible for  the  young  to  survive;  although  the  word  may,  also, 
include  cases  where  there  is  such  a  probability,  ^e  evident 
intention  of  the  section  is  to  prevent  all  attempts  to  produce 
the  miscarriage  of  a  pregnant  woman,  unless  such  miscarriage 
is  necessary  to  the  preservation  of  her  life.  It  will  be 
observed  that  the  section  is  silent  as  to  any  intention  of  pro- 
ducing the  death  of  the  woman  or  of  the  child.  If  the  acts 
were  perpetrated  with  intent  to  effect  the  death  of  the 
woman  and  produced  that  result,  the  crime  would  be  murder 
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under  another  statnte ;  bat  snch  acts  are  rarely,  if  ever,  so 
committed.  Bnt  as  a  misearriage,  as  the  word  is  used  in  the 
statute,  almost  invariably,  if  not  always,  prodnces  the  death 
of  the  child,  it  follows  that  acts  done  with  intent  to  produce 
such  miscarriage  are  also  done  with  intent  to  produce  the 
death  of  the  child ;  and  that  as  an  attempt  to  produce  the 
former  includes  an  attempt  to  produce  the  death  of  the  latter, 
it  follows  that  an  attempt  to  produce  the  miscarriage  of  a 
woman  pregnant  with  a  child  whose  life  is  within  the  protec- 
tion of  the  section  under  consideration,  renders  the  party 
guilty  liable  to  conviction  of  an  attempt  to  commit  man- 
slaughter in  the  second  degree.  But,  in  the  present  case, 
although  there  was  evidence  tending  to  show  that  Ann 
O'Keill  was  at  the  time  pregnant  with  a  quick  child,  yet 
this  fact  was  not  conclusively  proved,  but  was  a  question 
proper  for  the  determination  of  the  jury;  and  the  judge 
having  in  effect  charged  the  jury  that  such  question  was 
immaterial,  and  that  the  defendant  might  be  convicted  of  an 
attempt  to  commit  the  crime  whether  such  child  was  quick 
or  not.  The  question  for  the  determination  of  the  court,  is 
whether  the  conviction  was  proper,  upon  the  assumption  that 
such  child  was  not  quick.  At  common  law  such  an  attempt, 
though  successful,  was' not  an  offence  punishable  in  any  way 
if  done  with  the  assent  of  the  woman.  (OommomjoeaUh  v. 
Parkety  9  Metcalf,  268  and  authorities  cited.)  Life,  says 
Blackstone  (1  Oom.,  129),  is  the  immediate  gift  of  God ;  a 
right  inherent  by  nature  in  every  individual ;  and  it  begins, 
in  contemplation  of  law,  as  soon  as  an  infant  is'  able  to  stir  in 
its  mother's  womb;  and  then  proceeds  to  show  that  the 
unlawful  destruction  of  such  a  child  was  a  crime  at  common 
laiw.  It  thus  appears  that  at  common  law  a  child,  before 
quickening,  was  not  considered  a  living  being,  and,  conse- 
quently, no  safeguards  for  its  life  were  provided.  The  ques- 
tion is  whether  this  is  so  under  the  statute,  or  whether  a 
child,  before  quickening,  is  not  within  its  protection.  In 
determining  this  question  it  is  proper  to  look  not  only  to 
the  common  law  but  to  previous  statutes  relating  to  the  suV 
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ject.  In  1845  (Gen.  LawB,  pw  285)  an  act  was  passed,  by  the 
first^section  of  which  any  person  who  should  administer,  etc., 
to  any  woman  pregnant  with  a  quick  child,  with  intent  to 
destroy  such  child,  was  made  guilty  of  manslaughter  in  the 
second  degree,  irrespective  of  whether  such  child  was  thereby 
destroyed  or  not.  Section  2  of  the  act  made  the  administeiv 
ing,  etc,  to  any  pregnant  woman,  with  intent  thereby  to 
produce  the  miscarriage  of  such  woman,  a  misdemeanor  pun* 
ifihable  by  fine  and  imprisonment.  The  cases  provided  for 
in  this  section  were  those  where  the  child  had  not  quickened. 
Thua,  both  classes  were  provided  for.  The  offence  of  destroy- 
ing a  child  before  quickening  being  less  in  degree  than  the 
destruction  of  one  after  that  period.  In  1846  (Laws  of  that 
year,  p.  19)  an  act  was  passed,  making  the  administering  to 
any  woman  pregnant  with  a  quick  child,  etc.,  with  intent  to 
destroy  such  child,  in  case  the  death  of  such  child  or  the 
mother  was  thereby  produced,  manslaughter  in  the  second 
degree.  Section  2  of  this  act  repeals  section  1  of  the  act  of 
1845,  but  leaves  section  22,  the  residue  of  the  latter  act,  in 
fuU  force.  It  will  be  seen  that  all  the  alteration  made  in  the 
act  of  1845  by  that  of  1846,  was  the  making  the  death  of  the 
mother  or  child  essential  to  constitute  the  crime  of  man- 
slaughter in  the  second  degree.  This  alteration  shows  clearly 
that  the  legislature  regarded  the  law  as  authorizing  a  convio- 
tion  for  an  attempt  to  commit  the  crime  specified  in  section- 
1  of  the  act  of  1846 ;  otherwise  the  law,  so  amended,  would 
leave  an  abortive  attempt  to  destroy  a  quick  child  without 
any  punishment;  while  a  similar  attempt  to  destroy  one 
before  arriving  at  that  period  was  left  subject  to  punishment 
under  section  2  of  the  act  of  1845.  This  brings  us  to  the  act 
of  1869  {supra)y  upon  section  1  of  whicdi  the  indictment  in 
the  present  case  is  founded.  The  language  of  this  seetion  is : 
Any  person  who  shall  administer,  etc.,  to  any  woman  with 
child,  instead  of  pregnant  with  a  quick  diild,  as  in  section  1 
of  the  act  of  1845,  and  in  the  same  section  of  the  act  of  1846. 
This  change  in  phraseology  clearly  makes  section  1  of  the  act 
of  1869  include  cases  not  embraced  in  the  same  sections  in 
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the  acts  of  1845  and  1846.     The  latter  only  include  cases  of 
pregnancy  with  a  quick  child.     The  former,  by  the  language 
used,  includes  all  cases  of  pregnancy,  irrespective  of  the 
question  whether  the  child  had  quickened  or  not ;  and  clearly 
makes  the  death  of  a  child  before  quickening,  by  the  acts 
prohibited,  constitute  the  crime  of  manslaughter  in  the  second 
degree.    The  act  of  1869  has  destroyed  all  distinction  in  the 
offences,  placing  the  destruction  of  a  child  before  or  after 
quickening  upon  the  same  footing.     If  any  additional  evi- 
dence was  required  to  establish  this,  it  will  be  found  in  sec- 
tions 2  and  4  of  the  act  of  1869.    By  the  latter,  section  2  of 
the  act  of  1845  and  section  1  of  the  act  of  1846  are  repealed ; 
they  making  the  procuring  of  miscarriage,*  when  the  child 
had  not  quickened,  absolutely  free  from  punishment  unless 
embraced  in  section  1  of  the  act ;  and  all  cases  of  unsuccess- 
ful attempts  to  procure  a  miscarriage,  not  followed  by  the 
death  of  the  mother,  free  from  punishment  unless  the  guilty 
party  may  be  convicted  of  an  attempt  to  commit  the  offence 
specified  in  section  1  of  the  act.    A  construction  of  the  act 
of  1869,  producing  such  a  result,  would  violate  not  only  the 
plain  meaning  of  the  language  used  in  section  1,  but,  also, 
the  dear  intention  shown  by  the  residue  of  the  act.     Section 
2  of  the  act  of  1869  creates  a  new  offence  relating  to  the  same 
subject,  making  it  a  misdemeanor  to  supply  any  woman  with 
medicine  intended  to  be  used  for  the  purpose  of  procuring  a 
miscarriage,  whether  such  woman  be  pregnant  or  not ;  thus 
showing  a  design  to  increase  the  safeguards  against  this 
offence  instead  of  relaxing  them.    Unless  a  party  who  adminis- 
ters medicine  to  a  pregnant  woman  or  uses  an  instrument  or 
other  means  with  intent  to  procure  her  miscarriage,  and 
thereby  destroy  the  child,  may  be  convicted  of  the  attempt 
to  commit  the  crime  under  the  first  section,  although  neither 
the  death  of  the  woman  or  child  is  thereby  produced,  the 
strange  anomaly  would  be  presented  that  a  party,  so  guilty, 
would  be  free  from  punishment  while  one  supplying  medi- 
cine to  a  woman,  knowing  that  it  was  intended  for  such  use, 
would  be  liable  to  punishment  although  such  medicine  was 
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never  used,  or,  if  used,  prodnced  no  effect.  My  conclnsion  is 
that  the  defendant  waa  rightly  convicted  of  the  attempt  to' 
commit  manalanghter  in  the  second  degree.  The  judgment 
mufit  be  a£Srmed. 

All  concur  for  reversal  except  Gbovkb,  J.,  diasenting. 

Judgment  reversed. 


FsANK  HisoooK,  Executor,  etc.,  Eespondent,  v.  Gboboe  W. 
Phelps,  Appellant,  and  other  Defendants,  Bespondents 

Where  real  estate  is  deeded  to  the  members  of  a  copartaership  as  individuals, 
the  legal  effect  of  the  conveyance  is  to  make  them  tenants  in  common  ; 
but  if  the  copartnership  funds  have  been  ezpendecPin  the  purchase,  and 
the  land  purchased  and  used  for  copartnership  purposes  by  agreement  to 
that  end,  it  is  to  be  treated  in  equity  as  copartnership  assets.  So  also 
where  moneys  of  the  firm  have  been  expended  in  improvements  upon  real 
estate  so  deeded,  the  same  effect  follows  as  to  its  enhanced  value.  The 
creditors  of  the  copartnership  are  entitled  to  a  priority  of  payment  there- 
out, and  the  creditors  of  an  individual  member  of  the  copartnership  are  to 
be  preferred  to  those  of  another  member,  and  one  member  to  another  or 
•  to  his  creditors  for  any  amount  paid  in  by  the  one,  in  excess  of  the 

share  he  was  bound  to  contribute,  or  in  excess  of  his  proportion  of  the 
debts  of  the  concern. 

Where  a  mortgage  is  given  by  one  member  of  a  copartnership  to  secure  an 
individual  debt  upon  his  apparent  interest  as  tenant  in  common  in  real 
estate  thus  purchased  and  used  for  copartnership  purposes  to  a  honaflds 
mortgagee  without  notice  of  the  facts,  the  latter  can  repose  upon  the 
legal  effect  of  the  conveyance,  and  is  entitled  to  a  priority  of  lien; 
but  if  the  mortgage  is  given  for  a  precedent  debt,  and  the  mortga- 
gee parts  with  no  valuable  thing  in  reliance  upon  its  securi^,  or  if 
he  has  knowledge  of  the  fiicts,  he  takes  his  mortgage  with  notice  of  the 
character  equity  has  impressed  upon  the  property,  and  subject  to  the 
equities  superior  to  his  own  of  any  and  aU  persons  interested  in  the  pro- 
perty. 

(Argued  March  2, 1872 ;  decided  April  2, 1872.)    . 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  fourth  judicial  department,  affirming 

SiCKEUS — ^VoL.  IV.         13 


98  HiscocK  V.  Phblps  et  al.  [April, 


Statement  of  case. 


a  judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee.     (Reported  below,  2  Lans.  106,) 

The  action  was  brought  for  the  foreclosure  of  two  mort- 
gages, originally  in  the  name  of  James  M.  Cook ;  upon  his 
death,  the  present  plaintifE,  his  executor,  was  substituted. 

In  May,  1866,  Charles  G.  Kenyon,  John  P.  Shumway, 
Peter  Mumford  and  John  S.  Kenyon,  residing  at  Baldwins- 
ville,  Onondaga  County,  N.  Y.,  engaged,  by  parol,  to  enter 
into  the  business  of  manufacturing  paper,  under  the  firm 
name  of  "  C.  G.  Kenyon  &  Co."  % 

They  agreed  to  purchase  real  estate,  for  the  purposes  of  the 
business,  for  the  sum  of  $10,000. 

The  proposition  was  to  each  advance  $4,000,  pay  $4,000 
on  the  real  estate^  and  with  the  balance,  $12,000,  improve  the 
property. 

Charles  G.  Kenyon  was  the  owner  of  two-thirds  of  the  pro- 
perty to  be  purchased. 

Jacob  M.  Cook  owned  the  other  third,  and  conveyed  it  to 
Charles  G.  Kenyon,  John  P.  Shumway,  Peter  Mumford  and 
John  S.  Kenyon,  May  11th,  1867. 

On  the  same  day,  Charles  G.  Kenyon  conveyed  an  undi- 
vided half  of  the  premises  to  John  S.  Kenyon,  John  P.  Shum- 
way and  Peter  Mumford. 

Cook's  grantees  gave  him  a  mortgage  for  the  whole  pur- 
chase price,  $3,333.33.  Charles  G.  Kenyon's  grantees  gave 
him  a  mortgage  for  $2,666.67. 

He  gave  his  son  John  $4,000,  in  the  real  estate,  as  his 
share. 

They  went  on  and  improved  the  property,  each  of  the  parties 
making  advances  in  unequal  sums. 

June  1st,  1866,  Shumway  borrowed  of  the  defendant  Phelps, 
who  resided  at  Mount  Morris,  $1,000,  and  on  the  1st  of  April, 
1867,  $450  more. 

Upon  the  1st  of  October,  1867,  a  mortgage  was  executed 
and  delivered  by  said  Shumway  to  said  Phelps;  to  secure 
bim  money  advanced,  $1,450,  and  $1,000  due  to  Mrs.  Shum- 
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way,  mother  of  John  P.  Shumway,  for  what  he  owed  for 
property  got  of  Phelps  as  her  agent.  The  mortgage  was 
made  for  $3,500,  Phelps  to  advance  the  balance  to  Shumway. 

The  referee  fonnd  that  Phelps  had  no  knowledge,  at 
the  time  of  taking  this  mortgage,  that  money  had  been 
borrowed  of  Cook  by  said  firm,  or  that  a  mortgage  was  to  be 
given  him.     That  at  that  time  they  owed  Cook  only  $1,070. 

On  the  8th  day  of  Augnst,  1867,  the  said  firm  commenced 
to  borrow  money  of  Cook ;  the  talk  was  as  to  a  loan  of 
$8,000  or  $9,000.  Moneys  were  got  of  him  from  time  to  time, 
until,  in  November,  it  amounted  to  the  sum  of  $8,087.18. 

On  the  29th  of  February,  1868,  all  of  the  partners  gave 
to  Cook  a  mortgage  for  $16,772.30,  upon  the  whole  premises. 

On  the  30th  of  November,  1868,  Jacob  M.  Cook,  the  mort- 
gagee, commenced  this  action  for  the  foreclosure  of  his  two 
mortgages  upon  the  whole  premises.  The  plaintiff  died,  and 
Mr.  Hiscock  was  substituted  as  his  executor. 

As  to  the  first  mortgage  the  complaint  was  confessed.  The 
defendant  Phelps  answered  as  to  the  second  mortgage,  second 
count  of  plaintiff's  complaint,  and  asked  that  his  mortgage  be 
protected  as  a  bona  fide  one. 

He,  however,  held  that  plaintiff's  second  mortgage  was  a 
lien  upon  the  premises  prior  to  defendant's  mortgage,  and 
judgment  being  entered  in  conformity  thereto,  defendant 
Phelps  appealed  therefrom. 

Other  facts  appear  in  the  opinion. 


J.  C.  Hunt  for  the  appellant.  The  mortgagors  held  the 
land  as  tenants  in  common,  and  plaintiff's  second  mortgage 
is  not  entitled  to  preference.  {Buohan  'V.  Sumner,  2  Barb. 
Ch.,  169 ;  Coming  v.  Homer,  2  Selden,  82 ;  Collyer  on 
Partnership,  p.  134,  §  150;  Cookson  v.  Coohson,  8  Sim.,  629; 
Buchan  v.  Sumner,  2  Barb.  Ch.,  165 ;  Kirhy  v.  Schoon- 
maker,  3  id.,  46 ;  Ketchum  v.  Durkee,  1  id.,  480 ;  Bucfdey 
V.  Buckley,  11  Barb.,  43 ;  BaUmain  v.  Shore,  9  Vesey,  Jr., 
600;  Coles  v.  Coles,  15  Johns.,  159;  Smith  v.  Jackson,  2 
Edw.  ^Ch.,  28.)    The  referee  erred  in  allowing  the  Charles 
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G.  Kenyon  mortgage  the  priority  for  its  full  amonnt.  {The 
Meohamc^  Bamk  v.  Eohjoanrdsj  1  Barb«,  371;  AveriU  y. 
Zoucksj  6  id.,  470 ;  Sage  v.  CAoUcbTy  21  id.,  596 ;  Stevens  y. 
The  Bank  of  CerUral  New  Yorkj  81  id.,  290 ;  Cheenwood 
V.  Skeely  8  id.,  593 ;  approyed,  3  Eeman,  167.) 

JfVank  Hieoockf  respondent,  in  person.  Beal  estate  bonght 
with  copartnership  money  and  for  copartnei^hip  purpose  is  to 
be  treated  as  copartnership  property  and  part  of  the  firm 
assets.  {Smith  y.  OlaeSy  5  Sand.,  669 ;  AveriU  y.  Loucks^  6 
Barb.,  19 ;  B'uohan  y.  Swrrmer^  2  Barb.  Oh.,  167 ;  Smith  y. 
TarUony  2  id.,  336;  Buckley  y.  BuoU&y^  11  Barb.,  74; 
Downing  y  Cdlty  3  Sand.,  284,  note  a  ;  Van  Brv/nt  y.  Apple- 
gatey  44  N.  Y.,  544 ;  see  CoUumb  y.  Beady  24  id.,  505 ;  see 
Sage  y.  Shermany  2  Com.,  417.)  The  appropriation  of  firm 
property  to  pay  an  indiyidnal  debt,  copartnership  insolyent, 
is  yoid.  (See  WiUon  y.  Bobertsony  21  N.  Y.,  587.)  The 
partnership  property  must  first  pay  partnership  debts.  (See 
Wilder  y.  Xeelery  3  Paige,  164, 167.)  The  interest  of  a  part- 
ner is  his  ratable  proportion  of  the  assets  after  payment  of 
debts.  {Hayes^  y.  Beeeey  34  Barb.,  151.)  Phelps  took  his 
mortgage  subject  to  all  the  interests  of  the  members  of  the 
firm,  and  to  all  the  rights  of  the  creditors  of  the  firm. 
{Sage  y.  Shemumy  2  Com.,  432 ;  see  Oovem&wr  y.  Lynchy  2 
Paige,  300;  Tnywp  y.  BurOuty  10  Barb.,  354;  TtOtte  y. 
Jacksony  6  Wend.,  213 ;  Orimstone  y.  Ha/rteTy  3  Paige,  421 ; 
see,  also,  other  cases  cited  at  §  106,  p.  694,  yol.  4,  Abbott's 
Digest ;  BarJc  of  Orleam  y.  Flaggy  3  Barb.  Ch.,  316.) 

FoLOEs,  J.  1st.  The  first  point  made  here  by  the  appel- 
lant is  that  there  was  a  finding  of  fact  made  in  the  case,  which 
is  wholly  unsupported  by  the  eyidence,  and  the  contrary 
whereof  was  established  by  eyidence. 

The  printed  case  shows  but  one  exception  taken  to  a  find- 
ing of  fact.  It  is  the  finding,  "  that  when  Shumway  applied 
to  Phelps  for  the  first  two  loans,  he  told  him  who  were  the 
members  of  the  firm  of  Charles  G.  Kenyon  &  Co." 


1872.]  HiscocK  V.  Phelps  et  al.  101 

Opinion  of  the  Oomt,  per  Foloeb,  J. 

It  is  not  apparent  how  it  would  aid  the  appellant  if  this 
exception  ehonld  be  sQstained.  It  is  not  very  important 
whether  he  was  informed  who  were  the  individual  members 
of  the  firm.  The  material  matter  is,  did  he  have  notice  that 
there  was  a  firm  which  owned  the  real  estate  as  partnership 
property. 

But  there  is  some  evidence  to  sustain  the  finding  excepted 
to.  Phelps  himself  testifies  that  Shumwaj  told  him  who  the 
parties  were  who  owned  the  mill ;  and  this  was  in  such  con- 
nection as  to  warrant  the  referee  in  the  inference  that  the 
information  was  given  at  the  time  of  the  application  for  the 
first  two  loans.  Phelps  was  thus  made  aware  of  who  were 
the  personis  owning  the  mill ;  and  other  testimony  and  other 
unqestioned  findings  show  that  he  knew  of  the  existence  of 
the  copartnership. 

We  think  that  the  finding  excepted  to  is  sustained  by  the 
evidence,  and  by  the  inferences  which  the  referee  was  war- 
ranted in  making  from  it. 

2d.  The  second  point  made  by  the  appellant  is,  that  the 
referee  ref  ased  to  make  findings  of  feet  ae  reqneeted  by  the 
appellant. 

It  appears  that  these  requests  were  made  after  the  making 
and  delivery  by  the  referee  of  his  report,  and  on  the  subse- 
quent settlement  of  the  case  by  him. 

It  is  not  needed  that  we  decide  now  whether  the  appellant 
has  or  has  not  adopted  the  proper  method  of  remedying  the 
error,  if  any  had  been  committed  by  the  learned  referee  iB 
refusing  the  requests  of  the  appellant. 

In  looking^over  the  requests  refused,  we  find  none  which 
we  could  say  were  for  the  finding  of  material  facts,  and  which 
we  could  at  the  same  time  say  were  refused  where  the  testi- 
mony demanded  the  finding,  save  one.  The  appellant  asked 
that  it  be  found  that  the  mortgage  to  the  defendant  Kenyon, 
does  not  cover  the  one-twelfth  of  the  premises  conveyed  by 
Cook  to  Shumway ;  that  is,  so  much  of  the  one  equal  undi- 
vided third  which  was  bought  by  the  four  partners  from 
Cook.  It  is  clear  that  it  did  not.     Kenyon  conveyed  to  the 
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other  three  but  an  equal  undivided  half,  and  he  took  back 
from  them  a  mortgage,  which  the  case  shows  was  on  the  same 
premises  which  he  had  conveyed,  and  on  none  other.  The  refe- 
ree's finding  is,  that  Kenyon  conveyed  this  half  to  them,  and 
that  a  portion  of  the  consideration  money  waa  secored  by 
bond  and  by  a  mortgage  from  them,  which  is  a  lien  on  the 
premises.  This  evidently  means,  and  should  be  construed 
thus,  that  the  mortgage  was  a  lien  upon  the  premises  con- 
veyed by  Kenyqn.  So  that  this  fact  is  found  as  the  appellant 
desired. 

But  the  learned  referee  in  giving  judgment  has  practically 
held  this  mortgage  to  be  a  second  lien  on  the  whole  premises. 
For  he  has  directed  the  sale  of  the  whole  premises,  and  after 
payment  of  costs  and  expenses  of  sale,  the  payment  first 
from  the  whole  avails  of  the  sale,  of  the  first  mortgage  of  the 
plaintiff's  testator,  and  the  payment  second  from  the  whole 
avails  of  the  sale  of  this  mortgage  to  Kenyon.  Now  as 
tliis  mortgage  was  not  a  lien  on  the  whole  premises,  nor  was 
it  a  debt  due  from  tlie  partnership  to  Kenyon,  it  has  no  right 
to  a  preference  in  payment  over  the  mortgage  of  the  appel- 
lant from  the  avails  of  any  lands  not  described  in  it.  And 
the  mortgage  of  appellant  upon  the  share  of  Shumway  in 
the  equal  one-thirJ  purchased  from  Cook,  is  to  be  postponed 
in  the  payment  of  the  mortgages,  only  to  the  two  of  the 
plaintiff's  testator.     The  judgment  was  so  far  erroneous. 

3d.  The  deeds  of  conveyance  of  the  real  estate  were  to 
all  or  some  of  the  persons  who  composed  the  copailnership, 
and  to  them  as  individuals.  The  legal  effect  of  the  convey- 
ances was  to  create  them  tenants  in  common  of  the  premises 
therein  described ;  each  could  deal  with  his  interest  as  such 
tenant  in  common  by  deed  or  by  mortgage,  so  as  to  transfer 
all  the  title  which  he  held,  or  make  it  all  subject  to  a  valid 
lien.  This  was  so  at  law,  and  had  there  been  no  more  in  the 
ease  than  the  deeds  of  conveyance,  would  be  so  here. 

The  referee  has  found  however,  that  prior  to  the  execution 
of  the  conveyances  the  grantees  named  in  them  liad  formed 
a  copartnership,  had  agreed  upon  the  amount  of  the  capital 
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thereof,  the  sum  which  each  copartner  should  pay  in,  the 
amount  thereof  which  should  be  applied  to  the  purchase  of 
this  real  estate  for  the  use  of  the  copartnership,  and  the 
amount  thereof  which  should  be  used  to  improve  the  same 
and  supply  i^  with  the  machinery  necessary  for  the  contem- 
plated business.  He  has  further  found,  that  in  pursuance  of 
this  agreeu;^cnt  they  did  purchase  this  real  estate,  and  did 
execute  to  secure  a  portion  of  tlie  purchase-money  thereof, 
one  of  the  mortgages  to  the  plaintiff's  testator  and  the  mort- 
gage to  the  defendant  the  elder  Kenyon.  He  has  further 
found,  that  they  entered  into  the  occupation  of  the  premises 
as  copartners,  and  expended  large  sums  of  money  in  the 
improvement  of  the  same,  for  such  purpose  borrowing  money 
therefor  in  the  name  of  the  copartnership,  and  the  different 
partners  contributing  to  the  purchase  and  improvement  of 
the  premises  moneys  in  different  proportions.  He  has  also 
found  that  the  consideration  of  the  second  mortgage  to  the 
plaintiff's  testator,  was  money  borrowed  for  the  copartnership 
and  applied  in  part  to  the  improvement  of  the  premises.  Under 
such  a  state  of  facts,  equity  treats  real  property,  though  held 
under  such  deeds  of  conveyance,  as  partnership  property. 
Where  tenants  in  common  prima  facie^  are  also  copartners 
in  business,  and  partnership  funds  have  been  expended  in  the 
purchase  of  the  real  property  for  the  use  of  the  copartner- 
ship, and  the  same,  has  been  used  for  partnership  purposes 
by  agreement  to  that  end,  it  is  to  be  treated  in  equity  as 
partnership  assets.  It  is  made  liable  for  debts  due  to  the 
creditors  of  the  copartnership.  {Btcchan  v.  Sumner^  2  Barb. 
Oi.  R.,  165.) 

And  where  moneys  of  the  firm  have  been  expended  upon 
such  real  estate  in  the  improvement^  of  it,  the  same  effect 
follows  as  to  its  enhanced  value.  And  other  rules  as  to  the 
disposition  of  partnership  assets,  also  come  in  in  such  case. 
The  creditors  of  the  copartnership  are  entitled  to  priority  of 
payment  thereout.  The  creditors  of  an  individual  member 
of  the  copartnership  are  to  be  preferred  to  those  of  another 
member  and  one  member  to  creditors  of  another  and  to 
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another  member,  for  any  amount  paid  in  in  excess  of  the 
share  he  was  bound  to  contribute,  or  in  excess  of  his  pro- 
portion of  the  debts  of  the  concern. 

If  then  the  appellant  had  notice  pf  the  true  state  of  the 
facts  concerning  this  real  estate,  and  the  interest  therein  of 
Shumwaj  his  mortgagor,  his  mortgage  must  be  deferred  to 
«tho8e  held  by  the  respondent,  and  must  await  a  settlement  of 
the  partnership  affairs,  and  an  ascertainment  of  the  interest 
of  Shumway  in  the  residuum,  after  payment  of  all  copartner- 
ship indebtedness  and  an  adjustment  of  the  relative  rights  of 
the  several  copartners.  Did  he  have  such  notice  ? 
•.  It  is  to  be  confessed  that,  though  the  conclusions  of  law 
of  the  learned  referee  are  clear  and  explicit,  the  conclusions 
of  fact  on  this  branch  of  the  case,  are  not  beyond  cavil 
either  as  to  the  explicitness  of  them,  or  as  to  their  being 
completely  sustained  by  the  evidence.  He  finds  that  Shum- 
way informed  the  appellant  that  he  wanted  a  loan  to  aid  him 
*  in  paying  up  his  proportion  of  the  moneys  he  had  agreed  to 
advance  toward  the  purchase  of  the  property,  and  toward 
making  the  improvements  on  it;  that  when  the  mortgage 
was  given  to  the  appellant,  the  premises  were  occupied  by 
this  copartnership  for  its  business,  and  that  the  appellant 
knew  of  such  occupation ;  that  he  took  his  mortgage  with 
notice  that  the  premises  had  been  purchased  for  copartner- 
ship purposes,  and  were  used  by  them  therefor.  None  of  these 
findings  are  excepted  to,  and  they  have  been  ratified  by  the 
General  Term.  We  must  consider  them  as  warranted  by  the 
evidence.  The  most  material  finding  is  the  last.  If  by  it  it 
is  to  be  understood  that  the  appellant  had  notice  that  the 
premises  were  purchased  to  be  copartnership  property,  then 
the  conclusion  of  law  of  the  referee  that  the  appellant  is  not 
a  bona  fide  mortgagee,  is  sustained.  And  such  would  seem 
to  be  the  most  reasonable  interpretation  of  his  language. 
The  learned  referee  could  scarcely  have  drawn  such  a  oondu- 
sion  of  law,  from  a  finding  of  fact  which  meant  no  more 
than  that  the  appellant  had  notice  that  the  several  copartners 
in  their  individual  capacity,  had  bought  and  taken  to  them- 
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selves  as  tyrants  in  common  a  conveyance  of  these  premises ; 
so  that  though  the  ownership  was  really  in  them  as  indi- 
Tiduals,  the  property  should  be  used  for  the  purposes  of  the 
copartnership  so  long  as  all  assented  thereto.  It  would 
seem  rather  that,  by  the  phrase  '^  copartnership  purposes," 
he  must  have  meant  to  convey  the  idea  of  that  which 
he,  the  referee  had  previously  found  was  the  fact,  that 
the  premises  had  been  bought  to  be  the  property  of  the 
copartnership,  with  its  funds,  and  by  agreement  of  its  mem- 
bers. In  this  view,  which  we  adopt  with  some  hesitation,  the 
conclusion  is  sustained,  that  the  appellant  took  his  mortgage 
with  notice  of  the  character,  which  equity  had  placed  upon 
the  premises,  of  copartnership  property,  of  assets  of  the  firm, 
primarily  liable  for  the  debts  of  the  firm,  and  to  an  adjust- 
ment of  the  liabilities  of  each  of  the  copartners  to  the  others, 
and  to  each  of  them. 

On  another  branch  of  the  case,  there  is  less  difficulty. 
It  is  apparent  from  the  testimony  as  well  as  the  findings, 
that  the  consideration  of  the  appellant's  mortgage  was  a 
prior  indebtedness  not  shown  to  have  been  discharged  or 
canceled;  and  that  he  loaned  no  money  nor  surrendered 
anything  with  a  specific  reliance  upon  the  security  of  an 
undivided  shace  of  Shumway  in  these  premises.  The 
mortgage  was  executed  Ist  October,  1867.  It  was  for 
$3,500,  nominally.  But  the  actual  consideration  was  but 
$2,450  and  a  promise  of  a  further  advance,  which  advance 
was  not  made ;  $1,000  of  the  actual  consideration  was  a  pre- 
cedent debt  due  from  Shumway  to  his  mother ;  $1,000  was 
borrowed  of  the  appellant,  1st  June,  1866 ;  and  $450  (the 
rest  of  the  consideration)  on  1st  April,  1867.  It  is  not  pre- 
tended that  the  $1,000  owing  to  Bhnmway's  mother,  was 
obtained  upon  any  promise  or  expectation  of  the  mortgage 
being  given  to  secure  it.  It  was  not  until  September,  1867, 
and  after  all  the  indebtedness  had  accrued,  that  there  was 
mentioned  between  Shumway  and  the  appellant,  the  securing 
of  the  latter  by  the  specific  manner  of  this  mortgage,  though 
the  subject  of  security  in  general  was  mentioned  April  1, 1867. 
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So  that  the  appellant  can  have  no  legal  or  equitable  right  under 
the  deeds  of  conveyance  and  the  mortgage  from  Shumway, 
which  can  override  the  equitable  right  of  a  creditor  of  the 
copartnership,  or  a  member  thereof.  The  claim  of  the  appel- 
lant rests  upon  a  strictly  legal  basis.  It  depends  upon  the 
terms  of  the  deeds  of  conveyance  at  law,  creating  the  grantees 
therein  named  of  whom  Shumway  was  one,  tenants  in  com 
mon  of  the  real  property  conveyed ;  and  upon  the  mortgage 
froAi  Shumway  creating  a  lien  in  favor  of  the  appellant,  upon 
an  undivided  fourth  part  thereof.  Such  is  the  effect  of  those 
instruments  at  law.  And  the  appellant  would  be  entitled  to 
repose  upon  their  legal  effect,  if  he  were  a  honafide  mortga- 
gee without  notice  of  the  facts  and  circumstances,  which  in 
equity  have  impressed  upon  this  real  property  the  character 
of  partnership  property  and  effects.  As  to  notice  to  the 
appellant,  we  have  above  spoken.  But  to  sustain  the  claim 
he  now  makes,  he  should  have  taken  his  mortgage,  not  only 
without  notice,  but  honafide.  He  should  have  parted  with 
some  valuable  thing,  in  reliance  upon  the  security  for  the 
return  thereof,  which  the  mortgage  seemed  to  furnish.  This 
he  did  not,  so  that  he  is  to  be  held  as  taking  his  mortgage, 
subject  to  the  equities  superior  to  his  own  equity,  of  any  and 
of  all  interested  in  the  property.  And  as  his  equity  is  only 
to  have  a  prior  right  to  the  share  or  interest  of  Shumway  as 
one  of  the  copartners,  as  that  right  or  interest  shall  be  ascer- 
tained on  a  settlement  and  adjustment  of  the  affairs  of  the 
copartnership,  with  the  creditors  of  it,  and  with  the  copartners 
betweefi  themselves  as  such,  it  follows  that  the  testator  of  the 
plaintiff,  he  having  been  a  creditor  oi  the  copartnership,  is  to 
be  preferred  as  to  his  two  mortgages,  to  the  appellant.  And 
in  this  view  it  matters  not  whether  the  appellant's  mortgage 
was  lawfully  recorded  or  not.  For  whether  or  not  the  plain- 
tiff's testator  had  from  the  record  of  it  constructive  notice  of 
its  existence,  his  equitable  relations  to  the  property,  and  to 
those  interested  in  it,  were  not  thereby  changed. 

It  follows  also,  that  the  elder  Kenyon  is  to  be  preferred  to 
the  appellant,  for  any  amount  to  which  he  is  in  advance  to 
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the  copartnership,  more  than  his  proportionate  payment  into 
the  capital  stock,  or  more  than  his  proportion  of  the  debts  of 
the  concern. 

We  should  feel  compelled  to  affirm  the  judgments  of  the 
courts  below,  were  it  not  for  the  error  as  to  the  priority  of  the 
Kenyon  mortgage.  On  this  account  the  judgment  must  be 
affirmed  with  the  modification  that  upon  the  mortgage  to  the , 
defendant  Charles  G.  Kenyon,  there  shall  not  be  applied  any 
of  the  proceeds  of  so  much  of  the  premises  as  was  obtained 
by  Shumway  by  the  deed  from  Cook  to  him  and  others ;  and 
that  the  mortgage  of  the  defendant  Phelps  have  preference 
as  to  those  proceeds  to  the  mortgage  of  the  defendant  Charles 
G.  Kenyon  ;  and  without  costs  to  either  party  in  this  court. 

All  concur. 

Judgment  accordingly. 


John  J.  Cocks,  Bespondent,  v.  Chables  Babkeb  et  al.,  .g  JJJ 

Appellants. 

A  recital  in  a  bond  given  by  one  copartner  to  another,  upon  dissolution  of 
the  copartnerghip,  setting  forth  as  the  consideration  therefor  the  transfer 
and  delivery  by  the  obligee  to  his  former  partner  of  the  assets  of  the 
firm,  is  a  substantive  part  of  the  agreement,  and  cannot  be  varied  or  con- 
tradicted by  parol  evidence.  Where  a  bond  is  delivered  to  the  obligee 
or  his  agent,  it  cannot  be  shown  by  parol  that  it  was  delivered  as  in 
escrow. 

(Argued  March  27, 1872 ;  decided  April  2, 1872.) 

Appeal  from  judgment  of  the  Gfeneral  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  afiirming 
a  judgment  in  favor  of  plaintiff,  entered  upon  the  decision  of 
the  court  at  Special  Term. 

The  action  was  brought  upon  a  bond  of  which  the  follow- 
ing is  a  copy : 

"Know  all  men  by  these  presents  that  we,  Charles  Barker 
and  Samuel  P.  Barker,  of  the  city  of  Brooklyn,  are  held  and 
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firmly  bound  unto  John  J.  Cocks  of  said  city  in  the  enm  of 
$5,000,  for  which  payment,  well  and  traly  to  be  made,  we  bind 
ourselves,  onr  heirs,  executors  and  administrators,  jointly  and 
severally,  firmly  by  these  presents.  Sealed  with  our  seals. 
Dated  17th  day  of  January,  1868. 

"  Whereas,  one  John  A.  G.  Barker  and  the  saiS  John  J. 
Cocks  entered  into  articles  of  copartnership  bearing  date 
December  31,  1866;  and,  whereas,  said  copartnership  was 
dissolved  by  the  mutual  consent  of  the  partners  thereto  on 
the  second  day  of  January,  1868 ;  and,  whereas,  certain  assets 
of  said  late  firm  of  Barker  &  Cocks,  consisting  of  book 
accounts  and  merchandise,  have  been  transferred  to  said  John 
A.  6.  Barker  for  collection  and  sale ; 

"  Now,  therefore,  the  condition  of  this  obligation  is  such 
that,  if  the  said  John  A.  G.  Barker  shall,  from  time  to  time, 
pay  over  to  the  said  John  J.  Cocks,  as  the  same  shall  be  col- 
lected by  him,  the  amounts  which  he,  the  said  John  J.  Cocks, 
shall  be  entitled  to  receive  from  the  collection  of  said  book 
accounts  and  from  the  sale  of  said  merchandise ;  and  shall, 
upon  the  final  adjustment  and  settlement  of  all  matters  apper- 
taining to  said  copartnership,  render  a  full  and  true  account 
thereof  to  said  Cocks,  and  pay  over  to  him  such  sums  as  he 
may  be  entitled  to  receive,  then  this  obligation  shall  be  void 
and  of  no  efiect ;  otherwise,  to  remain  in  full  force  and  virtue. 

"  CH  AKLES  BARKER,    [l.  s.] 
"  S.  P.  BARKER.^'  [l.  s.] 

Defendants  alleged  that  the  bond  was  given  upon  the  agree- 
ment of  plaintiff  to  deliver  over  to  his  former  partner  the 
books  of  the  firm,  and  not  in  consideration  of  the  transfer  of 
the  firm  assets. 

The  facts  sufficiently  appear  in  the  opinion. 

John  H.  Bergen  for  the  appellants.  It  was  competent  to 
show  no  consideration  or  a  different  consideration  for  the 
bond.  (See  vol.  2,  Edmonds'  Ed.  Rev.  Stat.,  p.  423 ;  Bing- 
ham V.  Weidermcbx^  1  Coms.,  689 ;  WUsony.  Baptist  Sodeiyy 
10  Barb.,  op.  at  p.  812 ;  McCrea  v.  Pv/mwrt^  16  Wend.,  460, 
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op.  a(  p.  476;  Dcvoenport  v.  Masonj  15  Mass.  B.,  90; 
McDougall  v.  Fogg^  2  Bosw.,  387 ;  Johnaon  v.  Titm^  2  Hill, 
606.)  It  was  competent  to  show  that  plaintiff  was  never 
rightfiilly  in  possession  of  bond,  apd  that  its  delivery  was 
indnced  by  fraud.  {Boyce  JEaPra  v.  Orundj/y  219 ;  Fanchot 
V.  Leachj  5  Cow.,  506u)  There  is  no  delivery  without  intent 
to  deliver.  {Ford  v.  JameSj  4  Keyes,  300.)  There  was  no 
oonsideration  for  the  bond.  {Parmalee  v.  Thompson^  45  N. 
T.,  58.) 

George  W.  Pa/rsons  for  the  respondent.  The  sole  question 
is,  whether  the  final  agreement  is  valid  or  not.  {Fry  v.  Benr 
netty  5  Sand.,  54 ;  Coming  v.  MeiTj  2  E.  D.  Smith,  314.) 
Other  facts  stated  in  complaint  were  immaterial,  and  not 
necessary  to  be  proven.  (Code,  §  168;  OecAs  v.  Cooky  3 
Duer,  161.)  The  terms  and  condition  of  the  bond  could  not 
be  varied  by  parol  evidence.  (See  1  Greenl.  on  Ev.,  §§  275, 
276,  281,  and  cases  cited  in  notes;  Peacock  v.  MonJcy  1  Yes., 
Sr.,  128 ;  WoocOnndge^  v.  Spoonery  3  B.  <&  A.,  233 ;  Smith 
y.  Batta/rasy  26  L.  J.  Ezch.,  232 ;  Hooey  v.  Amefricom  Ine. 
Co.y  2  Duer,  554 ;  Devlin  v.  Ths  MayoTy  etc.y  4  id.,  337 ; 
devee  v.  WiUoughbyy  7  Hill,  83 ;  Schermerhom  v.  Vander- 
heyden,  1  Johns.,  139 ;  Maigley  v.  Hanery  7  id.,  341 ;  Wi/n- 
chell  V.  Zathamy  6  Cow.,  690 ;  Wells  v.  Baldwmy  18  Johns., 
45 ;  Sherman  v.  27ie  MayoTy  etc,y  1  Comst.,  316 ;  MoCrea  v. 
Purmorty  16  Wend.,  473 ;  McCurHe  v.  StevoMy  13  id.,  527; 
CfrotU  V.  Toionsendy  2  Denio,  336 ;  Armstrong  v.  Mundayj 
6  id.,  166 ;  LamaM  v.  Ths  Hudson  JR.  Fire  Ins.  Co.y  17  N. 
T.,  199 ;  Dvrgvn  v.  Irdandy  14  id.  [4  Kern.],  322,  and  note ; 
F^hugh  V.  J^^inanSy  9  id.,  559 ;  Worrall  v.  Mwn/nl  5  id., 
229 ;  Oridley  v.  Ddey  4  Com.,  486 ;  Webb  v.  RioSy  6  Hill, 
289 ;  2  Ker.,  561,  566 ;  1  Peters,  600 ;  6  id.,  59 ;  31  Barb., 
267 ;  30  N.  Y.,  493 ;  5  Duer,  202.)  Nor  can  parol  evidence 
be  used  to  show  that  it  was  delivered  on  any  conditions.  (4 
Pick.,  520;  8  Mass.,  238 ;  23  Wend.,  54;  5  N.  Y.  [1  Sold.], 
229.) 
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Allen,  J.  The  bond  upon  its  face  discloses  the  considera- 
tion upon  and  for  which  it  was  given.  The  transfer  and 
delivery  by  the  plaintiff,  to  his  former  partner,  of  the  effects 
of  the  firm  for  collection  and  sale,  is  in  substance  declared 
by  the  recital  to  have  been  the  actual,  as  it  was  a  reasonable 
and  suflBcient  consideration,  for  the  bond  conditioned  for  an 
accounting  by  that  partner,  and  the  payment  to  the  plaintiff 
of  all  sums  to  yhich  he  should  be  entitled  from  the  avails  of 
such  effects. 

It  was  not  competent  for  the  defendants  to  vary  or  contra- 
dict this  recital  by  parol  evidence.     It  was  a  substantive  part 
of  the  agreement,  and  not  like  the  consideration  clause  of  a 
conveyance  or  other  instrument,  which  may  within  certain 
limits  be  explained  and  yaried  by  parol.    {Renard  v.  Samp- 
eon,  2  Kern.,  561 ;  HalUday  v.  Hart,  30  N.  Y.,  474.)   Neither 
could  the  delivery  of  the  bond  be  shown  by  parol  as  in  escrow, 
or  conditional.     It  was  delivered  to  the  agent  of  the  plain- 
tiff,  which  was  of  the  same  effect  as  if  delivered  to  the 
plaintiff  in  person.    If  a  deed  is  delivered  to  the  party  or 
his  agent,  and  not  to  a  stranger,  it  is  absolute,  and  parol  evi- 
dence of  conditions  qualifying  the  delivery  is  inadmissible. 
(  WorraJZ  v.  Munn,  1  Seld.,  229 ;  Gilbert  v.  iT.  Am.  K  Ins. 
Co.,  23  W.  K.,  43.)    The  defendants  in  effect  admit  by  their 
answer  the  absolute  delivery  of  the  bond,  but  allege  that  it 
was  in  consideration  that  the  plaintiff  should  deliver  to  the 
obligors  or  their  principal  the  books  of  the  firm  of  Barker 
&  Cocks.     As  a  condition,  it  could  not  within  the  authori- 
ties be  alleged  to  defeat  the  delivery  and  the  validity  of  the 
bond.-   But  the  judge  at  Special  Term  has  found  adversely 
to  the  allegations  of  the  answer,  and  the  evidence  did  not 
establish  an  agreement  to  deliver  the  books.    The  defendants  . 
were  allowed  to  give  in  evidence  all  that  passed  between  the 
parties  on  that  subject,  and  it  was  clearly  insuflScient  to  prove 
that  the  bond  was^  given  upon  any  other  or  different  con- 
sideration than  that  expressed  in  the  recital.    Questions  ask- 
ing for  the  conclusions  of  the  witness,  rather  than  for  facts, 
were  excluded^  and  properly  so.    The  witness  had  stated  all 
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that  bad  taken  place,  and  the  negotiation  of  the  parties  prior 
to  the  execution  of  the  bond,  and  from  the  facts  as  proved,  it 
was  the  province  of  the  court  to  determine,  so  far  as  the 
question  was  open  for  consideration,  whether  the  delivery  of 
the  books  was  the  sole  consideration  of  the  bond.  The  court 
excluded  evidence  of  what  the  plaintijBE  's  agent  said  at  the 
time  of  the  delivery  of  the  bond,  but  afterward  it  was  proved 
without  objection.  The  evidence  was  not  competent.  The 
only  effect  tliat  could  be  claimed  from  it  was  either  to  vary 
the  condition  of  the  obligation,  or  prove  that  the  delivery 
was  conditional,  and  neither  was  admissible. 

It  was  not  claimed  that  the  non-delivery  of  the  books  in 
any  way  affected  the  ability  of  the  principal  to  perform  the 
condition  of  the  bond,  or  that  the  defendants  or  their  princi- 
pal lost  anything,  or  were  in  any  manner  embarrassed  by 
reason  of  such  non-delivery.  There  was  no  claim  for  equita- 
ble relief  on  the  ground  of  fraud  or  mistake,  and  no  founda- 
tion for  such  relief  in  the  evidence.  There  was  no  equity 
in  the  defence  attempted  to  be  set  up,  if  it  had  been  proved, 
entitling  the  defendants  to  relief  of  any  kind  against  their 
legal  liability. 

The  judgment  must  be  affirmed. 

Allek,  J.,  reads  for  affirmance. 

All  agree. 

Judgment  affirmed. 


Eliza  Mallonet,  Appellant,^.  John  Horan,  Respondent. 

To  establish  an  estoppel  in  pais,  a  party  must  show  that  the  acts,  declara- 
tions or  omissions,  out  of  which  he  claims  the  estoppel  arises,  influencel 
his  conduct  or  that  he  took  action  in  the  matter  in  reliance  thereon. 

A  Judgment  in  an  action  brought  by  a  receiver  in  behalf  of  creditors  against 
the  debtor  and  his  wife,  setting  aside  a  deed  from  them  to  a  thifd  person, 
and  a  deed  from  their  grantee  to  the  wife,  and  directing  a  sale  of  the 
premises,  where  it  does  not  appear  that  there  were  any.  averments  in 
the  pleading  raising  the  question  of  her  inchoate  right  of  dower,  and  no 
recognition  or  proviEion  in  regard  to  that  right  is  contained  in  the 
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Judgment,  does  not  operate  as  an  estoppel  by  record  to  defeat  the  wife's 
claim  for  dower  in  the  premises  upon  the  death  of  her  husband.  (Gboyeb, 
J.,  dissenting.) 

The  rule  that  a  judgment  is  final  and  (inclusive  upon  the  defendant  as  to  all 
matters  which  might  hare  been  litigated  and  decided  in  the  action,  is 
limited  and  applicable  to  such  matters  only  as  might  have  been  used  as 
a  defence  in  that  action,  such  as  if  again  considered  would  involye  an 
inquiry  into  the  merits  of  the  former  judgment 

The  release  by  a  wife  of  her  inchoate  right  of  dower  operates  only  against 
her  by  way  of  estoppel ;  it  must  accompany  or  be  incident  to  a  convey- 
ance by  another,  and  binds  only  in  fayor  of  those  who  are  privy  to  and 
claim  under  the  title  created  by  that  conveyance,  and  if  the  conveyance 
is  void  or  ceases  to  operate,  she  is  again  clothed  with  the  right  which 
she  has  released.  (The  case  of  the  Manhattan  Oo.  v.  Bhertson^  4  Paige, 
457,  distinguished,  and  that  of  Meyer  v.  Mohr^  18  Robt.,  388,  questioned.) 

The  Yule  that  a  firaudulent  conveyance  is  valid  as  between  the  parties 
thereto,  does  not  operate  to  work  a  merger  of  a  prior  lesser  estate  owned 
by  the  grantee  when  the  conveyance  has  been  set  aside  because  of  the 
fraud.  To  the  penalty  of  the  loss  of  the  estate  conveyed  will  not  be 
added  the  fhrther  one  of  the  loss  of  another  interest  on  the  ground  of 
merger. 

(Argued  March  28, 1872 ;  decided  April  2, 1872.) 

Appeal  from  the'  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  district,  affirming  a 
judgment  in  favor  of  defendant,  entered  upon  the  decision 
of  the  court  at  Special  Term. 

The  action  is  brought  to  recover  dower  in  premises  situate 
in  Queens  county. 

Fatrick  Malloney  (the  husband  of  the  plaintiff)  being  the 
owner  of  the  premises  on  the  11th  of  November,  1864, 
executed  a  conveyance  of  them  to  his  brother,  Michael  Mal- 
loney. The  appellant  united  in  this  conveyance  and  released 
her  dower.  Michael  Malloney,  on  the  28th  of  December, 
1864,  conveyed  the  premises  to  the  appellant.  Both  convey- 
ances were  recorded  in  Queens  county. 

In  March,  1865,  a  judgment  was  recovered  against  Patrick 
Mallon«y  for  $1,946.14 ;  and  in  the  same  year  a  receiver:  of 
the  property  of  the  judgment  debtor  was  appointed. 

On  the  10th  of  April,  1866,  the  receiver  brought  an  action 
in  the  Supreme  Court  against  Patrick  Malloney,  Eliza  Mai- 
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lonej  and- Michael  Malloney,  for  the  purpose  of  having  the 
deeds  set  aside  and  declared  fraudulent  and  void  as  to  the 
creditors  of  Patrick  Malloney,  All  the  parties  appeared  and 
answered  the  complaint.  On  17th  of  November,  1865,  judg- 
ment was  rendered,  declaring  that  the  conveyances  were 
made  with  the  intent  to  hinder  and  defraud  creditors,  and 
were  fraudulent  and  void  as  to  the  creditors  of  Patrick  Mal- 
loney, and  directed  that  the  premises  should  be  sold,  and  that 
the  parties  in  possession  deliver  possession  to  the  purchaser. 

The  premises  were  advertised  for  sale  by  the  receiver. 
Prior  to  the  sale,  Patrick  Malloney  died.  A  few  hours 
before  the  sale,  the  plaintiff  called  upon  defendant  at  his 
place  of  business  (where  she  also  found  John  J.  Conklin,  the 
purchaser),  and  requested  him  to  attend  and  bid,  informing 
him  that  she  had  no  claim  upon  the  property. 

Plaintiff,  Conklin  and  defendant  were  all  present  when  the 
terms  of  sale  were  read  (by  which  it  was  stated, that  the 
premises  would  be  sold  subject  to  a  mortgage  held  by  the 
trustees  of  Union  College  for  $750),  and  all  were  present 
when  Conklin  purchased  for  $6,100,  subject  to  the  Union 
CoUege  mortgage.. 

Conklin  assi^ed  his  bid  to  defendant  and  the  receiver  con- 
veyed to  him.  Upon  these  facts,  the  court  directed  a  dismis- 
sal of  the  complaint. 

Samuel  Sand  and  A,  A.  Hedfidd  for  the  appellant.  The 
right  of  dower  is  a  favorite  of  the  law,  and  will  be  encouraged 
rather  than  defeated.  (1  Story's  Eq.,  §§  6,  29 ;  In  re  Sip- 
perlyj  44  Barb.,  870.)  No  act  of  the  husband  can  prejudice 
this  right.  {Denton  v.  Manny ^  8  Barb.,  618;  .1  R.  S.,  742, 
§  16.)  A  release  of  dower  operates  only  as  a  release,  not  a 
transfer.  K  the  accompanying  conveyance  is  canceled  or 
ceases  to  operate,  the  release  falls  and  the  right  revives. 
{Harrison  v.  Eldridge^  2  Halst.,  392 ;  D<mglaB  v.  MoCoyy  5 
Ohio  R,  527 ;  Powell  v.  Moriaony  eto.j  JUanuf.  Co.j  8  Mason, 
347 ;  JETall  v.  Savage,  4  id.,  273 ;  Barker  v.  Parker,  17  Mass., 
56,  and  cases  cited  below ;  Summers  v.  Babb,  13  111.,  483 ; 
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£l(dr  y.  Harrison^  11  id.,  384;  Stinson  t.  Summers^  9 
Mass.,  143.)  Defendant  ie  stranger  to  the  release,  and,  as  to 
him,  plaintiff  is  not  estopped  by  reaeon  of  her  having  joined 
in  the  fraudulent  conveyance  with  her  husband.  {ZitUefreed 
V.  CroekeTj  80  Me.,  192 ;  Hwrrirnan  v.  Chrayy  49  id.,  637 ; 
Pixley  V.  Bennett,  11  Mass.,  298 ;  Blam  v.  Earrieony  11 
m.,  384 ;  JSobmson  v.  BcUee,  3  Met.,  40 ;  Taylor  v.  bowler, 
18  Ohio,  567 ;  Woodward  v.  Faiffe,  5  Ohio  St.,  70 ;  JTeto- 
miUer  t.  Van  Reneedacr,  10  id.,  63 ;  Summers  v.  Bahh,  13 
111.,  483  ;  Q(yre  v.  Gather,  23  id.,  634 ;  Hdrrsion  v.  Eldridge, 
2  Halst.,  392 ;  Richard  v.  TaOnrd,  Rice  Eq.  [So.  C],  158  ; 
JPierson  v.  Williams,  23  Miss.,  64;  Randolph  v.  i>OM,  3 
How.  Miss.,  205 ;  Gray  v.  McCtme,  23  Pa.  St.,  447-451.) 
There  was  no  estoppel  in  pais,  as  there  is  no  proof  or  find- 
ing that  plaintiff  intended  to  mislead.  {Zaiorence^.  Brovm, 
5  N.  Y.,  394 ;  Chautauque  Co.  Bank  v.  White,  6  id.,  236 ; 
JeweU  V.  Miller,  10  id.,  402.) 

John  J.  Annstrong  for  the  respondent.  Every  intend- 
ment not  absolutely  unreasonable  will  be  in  favor  of  judg- 
ment. {Grant  v.  Morse,  22  N.  Y.,  323.)  Plaintiff's  uniting 
in  the  deed  with  her  husband  released  her  dower.  {Green 
V.  Putnam,  1  Barb.,  600 ;  Moore  v.  The  Mayor,  8  N.  Y., 
110.)  The  conveyances  were  valid  as  to  the  parties  and  can- 
not be  questioned  by  plaintiff.  {Osborne  v.  Moss,  7  Johns., 
161 ;  Jaokson  v.  ChMrnsey,  16  id.,  189 ;  Bdbeoch  v.  Booth 
2  Hill.,  181 ;  NelUs  v.  Clark,  4  id.,  424 ;  Mosdey  v.  Moseley, 
15  N.  Y.,  334 ;  Manhattan  Co.  v.  Ev&rtson,  6  Paige,  457 ; 
Den  v.  Johnson,  3  Has.,  87 ;  Meyer  v.  Mohn,  1  Bobt.,  333.) 
The  acts  and  declarations  of  plaintiff  at  time  of  sale  estop 
her  from  claiming  dowei*.  {SmUey  y.  Wright,  2  Ohio,  506 ; 
EUis  v.  Diddy,  1  Indiana,  663 ;  Brown  v.  Bowen,  30  N. 
Y.,  619;  Wood  v.  Sedey,  32  id.,  105;  Fonb.  Eq.,  163; 
Mmufacturers^  Bank  v.  Hazard,  30  N.  Y.,  226.)  This 
estoppel  attaches  itself  to  the  land,  and  can  be  asserted  in 
behalf  of  the  grantee  of  the  immediate  purchaser.  {Hills  v. 
MUler,  3  Paige,  256;  Wood  v.  Sedey,  32  N.  Y.,  105,  and 
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eases  cited  at  p.  117.)  The  jadgment  in  the  creditors'  suit 
eonclndes  defendant,  and  she  can  claim  no  title  against  the 
purchaser  under  that  decree.  {Clemens  v.  Clemens^  87  N. 
T.,  59-74. 

FoLGBB,  J.  The  plaintiff  showed  that  she  was  the  wife  of 
Patrick  Malloney  in  his  lifetime ;  that  during  coyerture,  he 
was  seized  in  fee  of  the  premises,  in  which  she  now  demands 
dower ;  and  that  before  the  commencement  of  her  action  he 
departed  this  life.  She  thus  makes  a  prima  facie  case  for  a 
judgment  in  her  favor. 

The  defendant  relies  upon  four  grounds  to  defeat  the  case 
made  by  her. 

Ist.  An  estoppel  in  pais ;  which  is  claimed  to  arise  from  the 
plaintiff  calling  on  the  defendant  Horan  and  asking  him  to 
attend  and  bid,  at  the  receiver's  sale  of  the  premises  taking 
place  after  the  death  of  her  husband ;  stating  that  she  had  no 
daim  thereon,  or  nothing  therein ;  and  from  her  afterward 
attending  at  the  sale  with  Horan  and  with  Conklin  the  pur- 
diaser  thereat,  and  being  present  at  the  reading  of  the  terms  of 
sale,  in  which  no  mention  is  made  of  any  right  in  her. 

In  the  finding  of  fact  on  which  it  is  sought  to  rest  this 
estoppel  in  pais,  there  does  not  appear  at  least  one  material 
element  of  that  kind  of  estoppel.  It  is  not  shown,  nor  is  it 
necessarily  to  be  inferred  from  what  is  found,  that  the  decla- 
rations, acts  or  omissions  of  the  plaintiff,  influenced  the  con- 
duct of  Horan  or  Conklin,  or  that  they  took  any  action  in  the 
matter  in  reliance  thereon.  This  ground  therefore,  cannot 
avail  the  defendant. 

2d.  An  estoppel  by  record ;  which  is  claimed  to  arise  from 
the  judgment  in  the  action  in  behalf  the  creditors  of  the 
huaband  of  the  plaintiff,  setting  aside  the  deed  from  him  and 
her  of  the  premises  and  the  deed  of  them  to  her  from  their 
grantee,  and  directing  a  sale  of  the  premises,  in  the  action  in 
which  the  judgment  was  rendered,  she  being  a  defendant  and 
appearing  and  answering ;  in  which  judgment  there  was  no 
imx>gnition  of  her  dower-right,  or  provision  in  regard  to  it,  nor 
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anything  to  show  that  she  claimed  its  existence.  She  is  bound 
by  that  judgment,  whatever  may  be  its  legitimate  effect.  The 
judgment  is  iinal  and  conclusive  upon  her,  as  to  all  matters  put 
in  issue  and  litigated  in  the  action.  {Clemens  v.  Clemens,  37  N. 
Y.,  59.)  But  as  stated  above,  the  matter  of  her  inchoate  right 
of  dower  was  not  put  in  issue  and  litigated  therein.  It  is 
claimed  that  the  rule  goes  farther,  and  that  the  judgment  is 
final  and  conclusive  upon  the  parties  to  it,  upon  all  matters 
which  might  have  been  litigated  and  determined  therein.  It 
is  so  asserted.  {Ze  Quer  v.  Oouvemeur,  1  Johns.  Oas.,  436, 
and  note  to  Sheppard's  ed.)  The  plaintiff  in  this  action  might 
have  raised  in  that  action  the  question  that  she  had  a  right  of 
dower,  as  yet  inchoate  but  which  might  become  complete ; 
and  might  have  asked  that  if  it  should  be  found  to  exist,  the 
judgment  should  make  provision  therefor.  (  VaHie  v.  Under- 
wood, 18  Barb.,  561.)  But  was  she  boupd  to  do  so  ?  This 
would  not  have  been  matter  in  direct  opposition  to  the  action 
in  defence  of  the  claim  made  by  the  plaintiffs  therein ;  it 
would  have  been  a  quasi  admission  of  the  cause  of  action  set 
up,  and  a  seeking  for  relief  in  the  judgment  which  must  follow. 

'"'^And  when  the  authorities  say  that  a  judgment  is  final  and 
conclusive  upon  the  parties  to  it,  as  to  all  matters  which  might 
have  been  litigated  and  decided  in  the  action,  the  expression 
must  be  limited  as  applicable  to  such  matters  only  as  might 
have  been  used  as  a  defence  in  that  action,  against  an  adverse 
claim  therein ;  such  matters  as  if  now  considered,  would 
involve  an  inquiry  into  the  merits  of  the  former  judgment. 
( WhUcomb  V.  WiUiamSy  4  Pick.,  228 ;  King  v.  Chase,  15 
N.  H.,  13)  The  existence  of  an  inchoate  right  of  dower  in  the 
plaintiff,  would  not  have  been  a  defence  to  the  action  of  the 
receiver,  for  a  sale  of  the  premises  and  a  satisfaction  from  the 
avails  of  the  sale  of  the  judgment  debt  which  he  represented. 
It  could  not  if  pleaded  and  shown,  ^ave  prevented  a  judg- 
ment substantially  that  which  was  rendered.  The  most  which 
could  have  been  effected  would  have  been  to  have  secured  in 
the  judgment  an  ancillary  provision,  recognizing  and  pro- 

\  tecting  the  contingent  right.    And  again :  it  was  a  right  pre- 
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existent  the  claims  and  defences  there  litigated,  and  para- 
mount to  any  right  of  the  plaintiff  in  that  action  there  sought 
to  be  enforced.  It  is  to  be  remarked  that  the  printed  case 
does  not  show  what  were  the  allegations  in  the  complaint  in 
the  action  brought  by  the  receiver,  and  that  what  is  here  said, 
is  upon  the  presumption  that  there  were  no  averments  there, 
raising  the  question  of  the  right  of  dower  in  the  present 
plaintiff.  Nor  do  the  findings  of  fact  show  thaf  the  right  of 
dower  was  at  all  called  in  question,  nor  that  any  issue  made 
by  the  pleadings  affected  it,  nor  that  any  circumstance  of  the 
action  or  of  the  trial  make  it  necessary  to  insist  upon  it.  (See 
Zeivis  V.  Smith,  5  Seld.  [9  N.  Y.],  502 ;  Yates  v.  FasseUy  6 
Denio,  21.)  We  are  of  the  opinion  that  the  plaintiff  is  not 
estopped  by  the  record  in  the  action  brought  by  the  receiver. 
3d.  The  third  ground  taken  by  the  defendant  is,  that  by 
joining  with  her  husband  in  the  conveyance  to  Malloney,  the 
plaintiff  released  all  her  right  of  dower  in  the  premises. 
And  though  it  is  suggested  in  answer  thereto,  that  the  deed 
having  been  declared  void  as  against  the  creditors  of  the 
husband,  and  adjudged  to  be  canceled  of  record,  thereby  the 
title  is  restored  to  the  husband  and  the  right  of  dower  may 
again  arise:  it  is  replied  to  this,  that  a  deed  though  fraudu- 
lent as  against  third  persons,  and  subject  to  be  set  aside  as 
void  therefor,  is  yet  good  and  valid  as  between  the  fraudulent 
parties  to  it,  and  that  the  fee  of  the  lands  has  passed  by  it, 
so  that  the  grantor  cannot  call  it  back.  And  if  the  grantor, 
the  husband,  cannot  recall  the  fee,  and  it  has  passed  from 
him,  then  as  it  is  claimed,  has  the  wife  by  joining  in  the  con- 
veyance, effectually  and  forever  released  her  right  of  dower. 
If  it  should  be  conceded  that  the  wife  by  such  act,  has 
effectually  released  her  right  of  dower  to  the  fraudulent 
grantee  and  his  assigns,  it  is  not  yet  determined  that  she  is 
debarred  of  her  right,  as  against  one  claiming  the  premises 
from  fr  source  other  than  him  or  them,  and  indeed  in  hostility 
to  him  and  to  them.  For  what  is  the  effect  and  operation  of 
a  release  by  a  wife  of  her  inchoate  right  of  dower  f  She  can- 
not, nor  can  a  widow  until  admeasurement,  convey  or  assign 
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her  dower.  The  joining  with  the  husband  in  his  conyejance 
^  is  then  but  a  release  bj  the  wife  of  a  contingent  future  right, 
and  operates  against  her  but  by  way  of  estoppel.  {Tomp- 
hina  v.  Fonda^  4  Paige,  448.)  And  it  is  said  that  she  cannot 
execute  any  valid  release  of  her  dower  in  the  real  estate  of 
her  husband  in  any  other  way  than  by  joining  with  him  in  a 
conveyance  to  a  third  person.  {Carson  v.  Murray^  3  Paige, 
483.)  The  release  must  at  all  events,  accompany  or  be  inci- 
dent to  the  conveyance  of  another.  And  the  right  of  dower 
i^in  attaches,  upon  a  reconveyance  of  the  real  estate  to  the 
husband,  or  upon  his  becoming  in  any  other  manner  vested 
in  his  own  right  with  the  title  thereto.  (Id.)  And  inasmuch 
as  the  release  of  dower  to  be  operative,  must  be  in  conjunc- 
tion with  a  conveyance  or  other  instmment  which  transfers 
a  title  to  the  real  estate,  it  follows  that  if  the  conveyance  or 
instrument  is  void  or  ceases  for  any  reason  to  operate,  and  no 
title  has  passed  or  none  remained,  the  release  of  dower  does 
not  after  that  operate  against  the  wife,  and  she  is  again 
clothed  with  the  right  which  she  had  released.  Such  is  the 
familiar  case  of  a  wife  joining  with  her  husband  in  the  execu- 
tion of  a  mortgage,  and  thereby  releasing  her  right  of  dower. 
On  the  satisfaction  of  the  mortgage,  her  right  is  restored. 
And  so  when  a  deed  has  been  executed  by  the  husband  with 
full  covenants,  in  which  the  wife  has  joined  releasing  her 
dower,  and  afterward  the  grantee  has  sued  for  a  breach  of  the 
covenants  and  has  recovered  full  damages,  it  has  been  held, 
the  husband  dying,  that  the  widow  has  a  right  of  dower  in 
the  premises.  {Stinsqn  v.  Sumner^  9  Mass.,  143.)  The 
ground  upon  which  that  decision  is  placed  comports  with 
reason.  It  is,  that  the  judgment  in  an  action  on  the  cove- 
nants in  a  deed  goes  upon  the  ground  that  nothing  has 
passed  by  it  to  the  grantee.  K  nothing  has  passed  by  it 
to  the  grantee,  then  the  grantor  has  retained  all  that 
which  he  had  when  he  executed  the  deed.  And  the  wife 
of  the  grantor  retains  with  him  all  that  she  had.  The 
principle  which  governs  is  this :  The  release  of  an  inchoate 
-    right  of  dower  which  a  married  woman  makes  by  joining  in 
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a  conveyance  with  her  husband,  operates  against  her  only  by 
estoppel.  An  estoppel  must  be  reciprocal,  and  binds  only 
in  favor  of  those  who  are  privy  thereto.  A  release  of  dower  can 
be  availed  of  then,  only  by  one  who  claims  under  the  very  title 
which  was  created  by  the  conveyance  with  which  the  release  is 
joined.  A  release  to  a  stranger  to  that  title,  does  not  extin- 
guish the  right  of  dower.  {Harriman  v.  Grayj  49  Maine, 
63T.)  It  shows  no  privity  of  estate  or  connection  of  any 
kind  between  the  doweress  and  the  tenant.  {Pisdej/  v.  B&rmett^ 
11  Mass.,  298.)  But  when  a  creditor  of  the  husband  pursues 
him  to  judgment  and  attacks  as  fraudulent  and  sets  aside  as 
void  the  deed  from  him,  joining  in  which  the  wife  has  released 
her  right  of  dower,  he  does  not  connect  himself  with  the  title 
which  that  deed  has  created,  and  with  which  the  release  of 
dower  is  connected.  He  sets  up  the  title  of  the  husband  as  it 
existed  before  the  fraudulent  conveyance,  and  stands  in  hos- 
tility to  the  title  which  it  has  given.  Not  being  a  party  to 
the  release  or  in  privity  with  it,  he  may  not  set  it  Hip  in  bar 
of  dower.  (See  WymcmY.  Fox^  69  Maine,  100;  Hobinsony. 
Bates,  3  Met.,  40.) 

We  are  of'  the  opinion  that  the  defendant  cannot  success- 
fully stand  upon  this  ground. 

The  research  of  counsel  has  not  furnished  us  with  any  deci- 
sion of  the  courts  in  this  State  directly  upon  this  point. 
TTie  Mcmhattan  Co  v.  JEverisen  (6  Paige,  457)  is  cited  by  the 
defendant.  At  first  reading  it  seems  to  make  for  him.  But 
look  how  the  question  came  up  there,  and  between  what  con- 
testants it  was  to  be  determined,  and  it  will  be  seen  that  the 
decision  there  may  be  maintained  and  not  clash  with  our  con- 
clusion. That  was  a  contest  for  the  distribution  of  surplus 
moneys,  arising  upon  the  sale  of  lands  on  the  foreclosure  of  a 
mortgage  prior  to  all  the  claims  in  dispute.  It  was  then  in 
theory,  a  dispute  as  to  the  residue  of  land,  the  same  as  if 
fifly  acres  having  been  taken  from  seventy-five  to  satisfy  the 
mortgage,  who  shall  have  that  which  is  lefb.  {Matthews  v. 
Duryee,  45  Barb.,  69.)  The  only  contestants  as  to  the  right 
of  dower  were  the  widow  on  the  one  hand ;  and  the  grantee 
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of  the  husband  and  wife  to  whom  she  had  released  her  dower, 
and  the  mortgagee  of  that  grantee  on  the  other.  The  deeds 
which  had  been  executed  were  held  valid  as  to  the  trust  spe- 
cified in  them,  but  inoperative  after  that  as  against  the 
creditors  of  the  husband.  It  is  obvious  that  the  only  qaestion 
arising  on  these  facts  and  between  these  litigants  was,  whether 

•  a  deed  valid  as  to  a  part  of  its  purposes,  and  invalid  as  to 
part,  should  be  held  so  efifectual  between  the  parties  to  it,  as 
that  the  grantee  therein  and  those  in  privity  with  him  as  such, 
could  set  up  the  release  of  right  of  dower  therein  contained 
against  the  wife  who  had  executed  it,  when  as  widow  she 
claimed  dower.  That  question  was  solved  by  the  considera- 
tion, that  had  the  deed  been  absolutely  void  as  against  credi- 
tors, yet  it  transferred  the  legal  title  to  the  grantee  as  against 
the  grantors ;  and  that  had  it  created  it  valid  legal  title  sub- 
ject to  resulting  trusts  in  the  husband,  the  widow  could  not 
be  endowed  of  a  mere  equity.  The  principle  here  involved 
was  not  considered,  nor  did  it  need  to  be  considered.  Meyer  v. 
Jfohr  (1  Robt.,  333)  is  also  cited  by  the  defendant.  It  is  there 
held  that  the  wife  having  united  with  her  husband  in  afraudu- 

ilent  deed,  had  divested  herself  of  her  inchoate  right  of  dower, 
and  was  not  entitled  to  any  protective  provision  in  a  judg- 
ment setting  aside  the  deed  as  void  against  creditors  and 
ordering  a  sale.  The  question  does  not  appear  to  have  been 
fully  considered  there.  We  are  consti-ained  to  differ  from 
the  conclusion  there  reached.  In  Den  Ex  dem  v.  Johnson 
(3  Harrison  [N,  J.J,  87),  it  was  held  that  a  wife  was  not 
incapacitated  by  interest  from  testifying  as  a  witness  that  a 
deed  which  had  been  executed  by  her  and  by  her  husband 
was  fraudulent.  The  action  was  between  one  claiming  the 
premises  as  a  purchaser  at  sheriff's  sale,  on  a  judgment  against 
the  husband  pirior  to  the  deed,  and  one  claiming  under  the 
deed  alleged  to  be  fraudulent.  If  the  wife  by  her  testimony 
should  sustain  the  deed,  her  dower  was  barred  by  it  If  she 
showed  that  the  deed  was  fraudulent,  then  if  we  are  right, 
the  grantee  in  it  might  be  dispossessed,  and  her  right  of  dower 
be  restored  to  her  as  against  the  purchaser  at  the  sheriff 's 
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sale.  Her  interest  was  not  to  protect  the  deed.  But  it  was  held 
in  that  case,  that  the  alleged  fraudalent  deed  being  good 
against  the  grantors,  her  dower  was  unqnestionablj  gone,  and 
that  by  showing  it  fraudulent  as  to  creditors,  she  did  not 
thereby  restore  her  husband's  title  to  the  land  nor  her  own 
right  to  dower.  It  will  be  perceived  that  the  question  pre- 
sented to  us  was  not  raised,  at  least  with  distinctness,  in  the 
learned  court  which  passed  upon  that  case,  as  is  evident  from 
the  citations  with  which  the  decision  is  sustained,  which  are 
all  to  the  point,  only  that  as  between  parties  to  a  fraudulent 
deed  the  deed  is  valid.  {Osborne  v.  Moss,  7  J.  K.,  161 ; 
Jackson  v.  Oarnsey^  16  id.,  189;  Same  v.  King^  4  Cow., 
207-216 ;  11  Wheat.,  213,  are  cited.)  We  feel  obliged  to 
yield  to  the  greater  force  of  authority  upon  the  other  side 
of  the  question,  arrayed  upon  the  points  for  the  plaintiff 
and  drawn  from  the  reports  of  rpany  States. 

4:th.  In  addition  to  the  three  grounds  above  noticed,  taken 
upon  the  printed  points  of  the  defendant,  another  was  sug- 
gested on  the  oral  argument. 

It  appears  that  the  grantee  of  the  plaintiff  and  her  hus- 
band, after  the  execution  of  the  deed  to  him,  conveyed  in 
turn  to  the  plaintiff,  so  that  as  among  them  she  became  the 
sole  owner  in  fee  of  the  whole  premises.  It  is  claimed  that 
by  this,  the  inchoate  right  of  dower  became  merged  in  the 
greater  estate  acquired  by  the  last  conveyance.  But  we  do 
not  think  that  this  position  will  avail  the  defendant  in  this 
case.  It  may  be  conceded  that  ordinarily  where  two  such 
interests  in  lands  meet  in  one  person,  the  lesser  sinks  into 
the  greater.  And  as  we  have  above  admitted,  the  fraudu- 
lent conveyance  from  plaintiff  and  husband  and  that  back  to 
plaintiff,  were  valid  between  the  parties  to  them.  But  it  has 
been  held  that  this  latter  rule  does  not  apply  to  work  a 
merger  of  a  lesser  estate  in  a  greater.  The  force  of  that  rule 
is,  that  where  one  has  sought  to  work  wrong,  the  law  will 
not  aid  him  to  trace  back  when  he  seeks  to  reach  again  the 
property.  But  when  both  he  and  his  conspirator  have  lost 
the  property  conveyed,  and  the  deed  has  been  avoided  by  the 
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court,  and  the  property  restored  for  the  benefit  of  creditorSi 
the  further  penalty  will  not  be  inflicted  of  the  Iobb  of  another 
interest  upon  the  ground  of  a  merger.  {Roberts  v.  Jacksanj 
1  Wend.,  478.) 

For  these  reasons  the  judgment  appealed  from  should  be 
reversed,  and  a  Jiew  trial  ordered  with  costs  to  abide  the 
event  of  the  action. 

Gbover,  J.,  dissented,  upon  the  ground  that  all  daim  of 
the  plaintiff  of  title  to  the  land,  or  of  any  interest  therein, 
whether  as  dower  or  otherwise,  was  cut  off  by  the  judgment 
under  which  the  defendant  acquired  title.  That  being  a 
party  to  the  action,  she  was  bound  to  set  up  any  defence  she 
had  to  the  relief  demanded  by  the  plaintiff  therein,  whi(*h 
was  a  sale  of  the  land  for  the  purpose  of  paying  the  debts  of 
the  grantor,  or  of  her  grantor,  whether  such  defence  was  a 
bar  to  the  entire  action,  by  showing  a  valid  title  to  the  whole 
land  as  against  the  claim  made  by  the  plaintiff,  or  partial 
only,  by  showing  title  to  part  or  some  lien  or  claim  thereto, 
contingent  or  otherwise,  not  subject  to  the  claim  of  the 
plaintiff.  That  Lewis  v.  Smith  (5th  Seldep),  was  not  appli- 
cable to  the  facts  of  this  case. 

All  concur  for  reversal  except  Gboveb,  J.,  dissenting. 

Judgment  reversed.  -  / 


Henby  L.  Fish  et  al.,  Appellants,  v,  Brackett  H.  Clabk, 

impleaded,  etc.,  Kespondent. 

When  one  who  is  not  m  business  as  a  common  carrier,  but  who  is  the  owner 
of  a  canal  boat  used  generally  in  the  transportation  of  freight  for  him- 
self, applies  to  a  common  carrier  who  has  knowledge  of  the  facts  and 
receives  a  load  of  freight,  such  owner  is  not  subject  to  liability  as  a  com- 
mon carrier.  The  fact  that  the  conunon  carrier,  as  such,  contracted  with 
others  for  the  carriage  of  the  freight,  and  that  the  owner  of  the  boat  was 
aware  of  this,  does  not  affect  the  liablity  of  the  latter.  His  liability  is 
determi&ed  by  the  business  in  which  he  is  engaged,  and  the  character  of 
bis  own  employment,  not  that  of  his  employer. 

(Argued  March  27, 1872 ;  decided  April  2,  1872.) 


1872.]  Fish  et  aL  v.  Claek.  128 

Statement  of  case. 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  seventh  judicial  district,  reyersing  judgment  in 
favor  of  plaintiffi  against  defendant  Clark,  entered  upon  "the 
report  of  a  referee  and  granting  a  new  trial.  (Beported 
below,  2  Lans.,  176.) 

Action  to  recover  against  defendants  as  common  carriers 
for  damage  to  a  cargo  of  merchandise  on  board  of  defendant's 
boat.  The  facts  as  to  the  contract  between  the  parties  are 
set  forth  in  the  opinion.  The  boat  sank,  and  the  injury  hap- 
pened by  reason  of  a  break  in  the  canal  at  Whitesboro'. 
Defendant  Campbell  did  not  know  of  the  contract.  The 
complaint  was  dismissed  as  to  him,  and  judgment  rendered  in 
favor  of  plaintiff  against  defendant  Clark  for  amount  of  loss 
paid  by  plaintiff  to  the  owners. 

JESward  HarrUy  for  appellants.  Plaintifis  were  agents  of 
defendants  in  respect  to  the  property.  (2  Kent,  9th  ed.,  826, 
mar.  613.)  The  agency  not  having  been  disclosed,  they  were 
liable  to  the  owners.  (1  Far.  on  Con.,  53 ;  Beebe  v.  R(^>erU^ 
12  Wend.,  213.)  And  the  law  implies  a  promise  that  defend- 
ant, the  principal,  will  reimburse  them.  {Stover  .v.  Flaek^ 
30  N.  Y.,  67 ;  Rammj  v.  Gardner^  11  Johns.,  439  ;  Powell 
V.  Trustees  of  Newhurgh^  19  Johns.,  284.)  Defendant  was 
a  common  carrier  of  the  property.  (1  Par.  on  Con.,  639 ; 
Oishame  v.  Hurst^  1  Salk.,  249  ;  Angel  on  Car.,  §  69 ;  AUen 
V.  Sackrider^  37  N.  Y.,  342 ;  see  also  Gordon  v.  Hutchinr 
son,  r  Watts  and  S.,  Penn.  E.,  285  ;  Powers  v.  Da/oenport^ 
7  Black  [Ind.]  R,  497 ;  Tum^  v.  Wilson,  7  Yerg.  [Tenn.]  R, 
840 ;  Craig  v.  ChUders,  Peck  [Tenn.]  R.,  270 ;  McOlure  v. 
Hammond,  1  Bays,  S.  C.  E.,  99 ;  and  see  Mr.  Wallace's  note 
to  Coggs  v.  Bemcurdy  1  Smith  Leading  Cases,  311,  312 ;  Fish 
V.  Chapman,  2  Kelly  [6a.]  R.,  355.)  Canal  boats  are  com- 
mon carriers.  (5  Wend.,  33  ;  14  id.,  215,  225.)  A  private 
carrier  may  become  common  carrier  by  agreement.  {Rohin- 
son  V.  Densmore,  2  B.  &  P.,  416.) 

J.  C.  Coohrams  for  respondent.  Defendant  Clark  was  not 
a  common  carrier.    {AUen  v.  Saokriderj  37  N.  Y.,  341.) 
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Gbover,  J.  The  respondent^was  part  owner  of  a  canal 
boat  used  generally  for  transporting  freiejht  for  himself  and 
the-other  part  owner.  He  entered  into  a  contract  with  the 
plaintiffs,  who  were  common  carriers  between  Bochester  and 
New  York,  to  load  the  boat  with  freight  furnished  by  them 
at  Rochester,  and  to  transport  the  same  to  New  York,  for 
which  they  were  to  pay  him  the  then  price  of  freight,  less 
commissions  on  the  amomit  to  be  retained  by  them.  The 
year  previous  he  had  carried  one  or  more  boat  loads  to  New 
York  for  the  plaintiffs  upon  the  same  terms.  This  did  not 
make  the  respondent  a  common  carrier,  or  subject  him  as 
such  to  liability  for  the  property  which  was  shipped  upon  the 
boat  by  plaintiffs.  {Alien  v.  Sackrider,  37  N.  Y.,  341 ;  Angel 
on  Carriers,  §  68.)  The  fiwjt  that  the  respondent  applied  to 
the  plaintiffs  for  a  load  for  the  boat,  ^instead  of  their  making 
application  to  him  to  carry  it,  did  not,  under  the  circum- 
stances, affect  the  question.  The  plaintiffs  knew  that  the 
defendant  was  not  in  business  as  a  common  carrier,  and  was 
only  to  carry  goods  for  them,  and  not  for  any  other  person. 
The  fact  that  the  plaintiffs,  as  common  carriers,  contracted 
with  others  for  the  carriage  of  the  freight  with  which  they 
loaded  the  boat,  and  that  the  respondent  was  aware  of  this, 
did  not  make  the  defendant  liable  as  common  carrier  to  them. 
His  liability  must  be  determined  by  the  business  in  which  he 
was  engaged  and  the  character  of  his  own  employment,  and 
not  that  of  the  plaintiffs.  The  counsel  for  the  appellants 
insists  that  the  facts  show  that  the  respondent  employed  the 
plaintiffs  as  his  agents  to  procure  a  cargo  for  him,  and  the 
plaintiffs  being  liable  as  common  carriers  to  pay  the  damages 
sustained  by  the  owners  from  the  injury  to  the  property,  and 
having  paid  the  same,  are  entitled  to  indemnity  therefor  from 
the  respondent  as  their  principal.  The  conclusion  of  the 
counsel  is  correct.  The  difficulty  is  with  the  premises.  The 
respondent  never  employed  or  authorized  the  plaintiffs  to 
enter  into  contracts  with  third  persons  on  his  account  for  the 
carriage  of  goods.  The  case  shows  that  the  plaintiffs'  busi- 
ness as  common  carriers  was  extensive.     That  it  sometimes 
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happened  that  the  boats  owned  by  them  were  insufficient  for 
the  transaction  of  their  entire  business ;  that  on  snch  occa- 
sions they  employed  others  to  carry  for  them.  They  did  not 
thereby  become  agents  for  those  thas  employed.  They  could 
not  as  such  bind  them  by  contracts  entered  into  with  third 
persons.  If  the  persons  employed  by  the  plain  tiflfe  were  com- 
mon carriers,  and  contracted  as  snch  with  the  plaintiffs,  they 
would  be  responsible  in  that  character  to  the  plaintifi,  but 
the  plaintiffs  could  not  make  contracts  with  third  persons  as 
agents  for  them.  This  shows  that  the  relation  of  principal 
alid  agent  did  not  exist  between  the  respondent  and  the 
plaintiffs.  The  respondent  being  wholly  free  from  negli- 
gence was  not  liable  to  the  plaintiff  for  tlie  injury  t<#  the  pro- 
perty. The  order  of  the  General  Term  reversing  the  judg- 
ment and  directing  a  new  trial  must  be  affinned,  and  judg- 
ment absolute  given  for  the  respondent  upon  the  stipulation. 

All  concur. 

Order  affirmed,  and  judgment  in  accordance  with  opinion. 


Ghables  F.  Livebmobe  et  al.,  Appellants,  v.  Bichabd  Bain- 

BBiDGE,  Eespondent. 

Under  section  121  of  the  Code  an  action  does  not  abate,  although  the 
sole  plainjti£f  or  defendant  die,  and  there  be  no  verdict  or  judgment,  pro- 
vided the  cause  of  action  survive  in  favor  of  or  against  the  representatives 
of  the  deceased  party.  This  section,  however,  was  not  intended  to 
change  the  former  practice,  which  confined  the  right  of  conUnuing  the 
action  to  the  complainant  or  his  representatives,  unless  the  defendant  had 
acquired  some  rights  in  the  litigation ;  where  a  counter-claim  has  been 
interposed  and  issue  Joined  thereon  and  referred  to  a  referee  for  trial,  the 
defendant  has  acquired  such  an  interest  in  prosecuting  the  action  as  enti- 
tles him  or  his  representatives  to  have  it  continued,  and  this  relief  can  be 
obtained  upon  motion  in  the  action. 

(Argued  February  20, 1872 ;  decided  April  2, 1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  district,  affirming  an   order  of 
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Special  Term  directing  that  the  action  be  revived  and  con- 
tinued against  the  executora  of  the  defendant.  (Eeported 
belowv  42  How.  Pr.  R.,  63.) 

The  action  was  brought  to  recover  an  alleged  balance  of 
account  arising  on  the  purchase  and  sale  of  stock.  Defend- 
ant's answer  set  up  a  counteivclaim  and  asked  affirmative 
relief;  issue  was  joined  thereon  and  the  action  was  referred 
to  a  referee  for  trial.  Pending  the  trial  of  the  action,  defend- 
ant died. 

Edmond  Rcmddl/ph  Bohinson  for  the  appellants.  In  actiona 
at  law,  prior  to  the  Code,  the  death  of  a  sole  plaintiff  or 
defendant  abated,  and  it  could  not  be  continued  by  or  against 
the  representatives.  (Burrill's  Practice,  vol.  1,  p.  284;  3 
Revised  Statutes,  386-388 ;  Hopkins  v.  Ada/ms^  6  Abb.  Pr. 
R.,  352 ;  Keene  v.  Lafa/rge^  1  Bosw.,  671.)  In  equity,  upon 
death  of  a  sole  complainant,  on  application  of  defendant,  the 
court  might  order  the  suit  revived  or  bill  dismissed.  (2 
Revised  Statutes,  p.  184 ;  §§  107-119  Edmond's  ed.,  vol.  2, 
pp.  191,  192.)  But  the  court  had  no  power  to  continue  on 
application  of  the  representatives  of  a  sole  defendant  deceased. 
{JSomUaa^d  v.  Diaa,  9  Paige,  893.)  Section  121  of  the  Code, 
the  court  has  no  such  power.  {Keene  v.  Lafa/rge^  1  Bosw., 
671.)  A  statute  is  to  be  so  construed  as  to  give  sense  and 
meaning  to  every  part.  (Smith  on  the  Construction  of 
Statutes,  §  527 ;  Ward  v.  Whitney^  8  N.  T.,  446 ;  WestooU  v. 
Thamps(m^  18  id.,  366.)  Plaintiff  may  always  discontinue, 
save  where  a  cause  of  action,  set  up  on  a  counter-claim,  would 
be  barred  by  the  statute  of  limitations.  {8.  &  R.  R.  R.  Co.  v. 
Ward,  18  Barb.,  595 ;  Rees  v.  Van  Fatten^  13  How.,  268 ; 
Cooke  V.  Beach,  25  id.,  356.) 

Robert  Sewell  for  the  respondent.  Defendant  is  entitled 
to  the  order  continuing  the  action.  {Ridgway  v.  Buckley, 
7  How.,  269.)  The  right  of  plaintiff  to  discontinue,  exists 
only  where  defendant  has  not  interposed  a  counter-claim. 
(5.  cfe  R.  R.  R.  Co.  V.  Ward,  18  Barb.,  696 ;  Reee  v.  Vofi 
Patten,  13  How.,  258.)    Plaintiff  could  not  take  a  rule  to 
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diBcontinne  against  a  deceased  defendant.  {Jarvis  v.  Fdoh^ 
14  Abb.,  46;  Reed  v.  BuUer,  11  id.,.  128.)  "Defendant's 
position  nnder  the  coanter-claim  was  that  of  plaintiff,  with 
all  its  privileges.  {Ctleaeon,  v.  Niven^  2  Duer,  643.)  If  the 
caase  of  action  survived,  the  action  did  not  abate.  (Code,  § 
121 ;  PoUer  v.  V<m  Vrankeriy  36  N.  Y.,  619.) 

Bafallo,  J.  Under  the  Bevised  Statutes  an  action  at  law 
abated  on  the  death  of  a  sole  plaintiff  or  defendant  before 
interlocutory  or  other  judgment  or  verdict,  and  no  proceed- 
ings could  be  had  to  revive  it.  (2  B.  S.,  386,  388 ;  Keene  v. 
La  Fwrge^  1  Bosw.,  671.)  By  2  B.  S.,  676,  §  2,  a  writ  of 
ecire  faoicu  might  issue  to  continue  a  suit  by  or  against  the 
representatives  of  either  party  who  should  have  died  in  the 
progress  thereof.  But  this  provision  was  held  to  apply  only 
where,  under  the  existing  law,  the  right  to  continue  tiie  action 
was  recognized,  and  not  to  extend  that  right.  (  Webber^e 
EcectOars  v.  UnderhiU,  19  Wend.,  447.) 

In  equity  a  suit  abated  by  the  death  of  a  sole  complainant 
or  defendant.  The  complainant  or  his  representatives  could 
revive,  but  no  such  right  existed  on  the  part  of  the  defend- 
ant. If  the  sole  defendant  died,  his  representatives  could  not 
revive  £he  suit  unless  the  deceased  defendant  had  acquired 
some  right  under  a  decretal  order  therein.  {ZoriUardv. 
DiaSy  9  Paige,  393.)  If  a  complainant  died,  the  only  remedy 
of  the  defendant,  under  the  statute,  was  to  compel  a  revivor 
or  dismissal  of  the  bill  by  application  under  sections  118, 119 
of  2  B.  S.,  185.  {Bamia  v.  MwrceUmSy  2  Bafb.,  873.)  This 
was  in  conformity  with  the  practice  in  England.  {Adamacn 
v.  Hull,  1  8im.  &  Stu.,  249 ;  1  Turner  &  Buss,  258.) 

The  death  of  one  or  more  of  the  complainants  would  not 
abate  the  suit,  if  the  cause  of  action  survived  (2  B.  S.,  185,  § 
107) ;  and  the  rule  was  the  same  in  actions  at  law.  (2  B.  S., 
886,  §  1.)  The  meaning  of  the  cause  of  action  surviving,  as 
employed  in  those  statutes,  was  not  that  it  should  survive  in 
favor  of  or  against  the  representatives  of  the  party  dying,  but 
in  favor  of  or  against  the  surviving  parties  to  the  action,  as  m 
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the  case  of  joint  contractors,  executors,  joint  tenants,  etc. 
{WiUmma  v.  Kent,  16  Wend.,  360,  362;  1  HoflEin.  Oh. 
Prac.,  368,  373.)  The  action  might,  in  such  cases,  proceed 
between  the  survivors  without  any  revivor. 

Section  121  of  the  Code  declares  that  no  action  shall 
abate  by  the  death,  marriage  or  other  disability  of  a  party,  if 
the  cause  of  action  survive  or  continue.  If  this  were  the 
whole  of  the  section,  it  would  be  in  substance  but  a  re-enact- 
ment of  section  107,  page  105,  2  E.  S.,  and  would  only  apply 
where  the  cause  of  action  survived  in  favor  of  a  co-plaintiflF  as 
against  a  co-defendant.  But  section  121  also  provides  for  the 
transfer  of  the  interest  of  a  party,  and  for  a  continuation  of 
the  suit  by  or  against  the  representative  or  successor  in  inte- 
rest of  the  party  dying  or  transferring,  and,  therefore,  must  be 
deemed  to  refer  to  the  cause  of  action  surviving  or  continuing 
in  favor  of  or  against  such  representative  or  successor  in  inte- 
rest. The  term  "  party  "  is  also  broad  enough  to  cover  a  sole 
plaintiff  or  defendant,  or  all  the  plaintiffs  or  defendants.  If 
this  be  its  true  construction,  then  the  effect  of  section  121  is 
to  change  the  former  rule  and  enact  that  the  action  shall  not 
abate  though  the  sole  plaintiff  or  defendant  be  dead,  and  no 
judgment  or  verdict  has  been  rendered,  provided  the  cause  of 
action  survive  in  favor  of  or  against  the  representatives  of  the 
deceased  party.  Such  seems  to  be  th6  construction  adopted 
by  this  court  in  Potter  v.  Vam,  Vranken  (36  N.  T.,  624). 

But  though  the  action  be  not  abated,  it  is  not  clear  that 
section  121  authorizes  a  motion  by  the  representatives  of  a 
deceased  defendant  that  the  action  be  continued.  The  lan- 
guage of  the  section  is,  that  the  court  may,  on  motion  within 
one  year,  or  afterward  on  supplemental  complaint,  allow  the 
action  to  be  continued.  This  seems  to  assume  that  the  plain- 
tiff or  his  representative  is  the  moving  party  referred  to- 
{Keene  v.  La  Farge,  1  Bosw.,  671.)  This  construction  is  con- 
firmed by  the  succeeding  provision  of  the  same  section,  that 
at  any  time  after  the  death,  etc.,  of  the  fBTtjpla£ntify  the 
court,  "  upon  application  of  any  person  aggrieved  may,  in  its 
discretion,  order  that  the  action  be  deemed  abated,  unless  the 
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same  be  continued  by  the  proper  parties^  This  provision  is, 
appai-ently,  a  substitute  for  section  118  of  2  B.  S.,  185,  relat- 
ing to  suits  in  chancery,  which  provided  that  if  there  be  no 
surviving  complainant,  or  if  he  neglected  to  bring  in  the  rep- 
resentatives of  a  deceased  co-complainant,  the  court  might,  on 
the  petition  of  the  original  defendant,  order  the  representa- 
tives of  the  deceased  complainant  to  show  cause  why  the  suit 
should  not  stand  revived  or  the  bill  be  dismissed  as  to  them. 
No  other  proceeding,  on  the  part  of  the  defendant,  in  the 
nature  of  a  revivor,  as  against  a  complainant  or  his  represen- 
tatives, was  authorized  by  the  Bevised  Statutes.  (9  Paige, 
463 ;  2  Barb.,  373.)  Under  the  provision  cited  of  section 
121  of  the  Code,  the  defendant  can,  no  doubt,  take  this  pro- 
ceeding to  bring  the  litigation  to  a  close  upon  the  plaintiff's 
death.  But,  as  the  only  alternative  in  case  the  suit  is  not 
continued  by  the  proper  parties  is,  that  it  be  deemed  abated, 
the  right  of  election  would  seem  to  be  with  the  representa- 
tives of  the  deceased  plaintiff. 

The  pi*esent  case,  it  is  true,  arises  upon  the  death  of  the 
defendant.  But  if,  under  section  121,  the  representatives  of 
the  defendant  have  the  right  to  require  a  continuation  of  the 
suit  on  the  defendant's  death,  the  defendant  would  have  the 
same  right  in  case  of  the  plaintiff's  death.  The  section  covers 
both  cases,  if  it  does  either ;  and  the  provision  for  declaring 
the  suit  abated  would  seem  not  only  unnecessary  but  incon- 
gruous. 

My  conclusion  on  this  branch  of  the  case  is,  that  section 
121  was  not  intended  to  change  the  former  practice,  which 
confined  the  right  of  continuing  the  action  to  the  complainant 
or  his  representatives,  unless  the  defendant  had  acquired  some 
rights  in  the  litigation.  If  the  provisions  of  the  Code  are 
not  inconsistent  with  the  former  rules  of  practice  in  this 
respect,  those  rules  are  still  in  force.    (Code,  §  469.) 

But  under  the  well  established  practice  of  the  Court  of  Chan- 
cery, independently  of  any  statutory  provisions,  if  there  had 
been  a  decree  or  decretal  order  in  the  suit  from  which  the 
defendant  could  derive  any  advantage,  it  could  be  revived  at 
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the  instance  of  a  defendant  or  of  his  representatives,  in  ease  the 
complainant  or  his  representatives  neglected  to  revive  it.  (9 
Paige,  395.)  This  was  done  on  the  groand  that  the  defend- 
ant had  obtained  an  interest  in  the  further  prosecution  of  the 
suit.  In  WiUiama  v.  Cooke  (10  Ves.,  407),  Sir  William 
Obant  says :  "  The  good  sense  is,  that  in  every  case  where  a 
defendant  can  derive  a  benefit  from  the  further  proceeding, 
he  may  revive  unless  there  is  a  general  rule  against  it."  No 
such  rule  was  found  to  exist,  and  the  bill  of  revivor  in  that 
case,  which  was  filed  by  the  representatives  of  a  deceased 
defendant,  was  sustained.  See,  also,  Story  £q.  Pleading  (§§ 
372,  373.)  The  cases  in  which  a  revivor,  by  the  defendant, 
was  permitted  in  chancery,  were,  it  is  true,  where  there  had 
been  some  interlocutory  decree  as  for  an  account,  etc.  In  the 
present  case  there  had  been  no  decree,  but  a  counter-claim 
had  been  interposed  and  an  issue  joined  upon  it  and  referred 
to  a  referee  for  trial.  The  defendant  had  become  an  actor 
in  the  proceeding.  The  same  reason  which  authorizes  a  revi- 
vor in  the  case  of  a  decree  for  an  account,  applies  to  such  a 
case.  Lord  Chancellor  Ebskinb  states  the  reason  to  be  that : 
'^  Under  a  decree  directing  a  mutual  account,  the  defendant 
becomes  an  actor,  and  the  balance  may  be  in  his  favor ;  he  has, 
therefore,  an  undoubted  interest  in  the  prosecution  of  that 
suit,  and  that  it  may  be  carried  forward."  {Horwood  v. 
Schneider^  12  Ves.,  316.)  That  is  precisely  the  position  of 
the  defendant  in  this  case.  The  provision  of  the  Code  which 
allows  him  to  interpose  this  counter-claim,  and  the  order  of 
the  court  referring  all  the  issues,  embracing  the  counter-claim, 
to  a  referee  for  trial,  give  him,  in  substance,  the  same  interest 
in  the  prosecution  of  the  suit  which  he  would  have  after  a 
decree  directing  a  mutual  account  from  which  a  balance 
might  result  in  his  favor.  To  put  an  end  to  the  suit  is  not  his 
only  right  or  object.  (12  Ves.,  316.)  To  deny  to  the  court  the 
power  of  directing  an  action  to  be  continued  on  the  applica- 
tion of  the  defendant  or  his  representatives,  where  a  counter- 
claim has  been  interposed,  might  be  productive  of  serious 
injustice.    A  new  action,  founded  on  the  subject-matter  of  the 
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connter-dlaim,  might  be  barred  by  the  statute  of  limitatioDB. 
If  the  power  to  direct  the  continuation  of  the  action  does  not 
exist,  no  relief  conld  be  afforded  in  snch  a  case.  K  the  power 
does  exist,  the  circumstances  which  will  justify  its  exercise 
rest  in  the  legal  discretion  of  the  court.  After  an  issue  joined 
upon  a  counter-claim,  and  its  reference  to  a  referee,  I  think 
the  defendant  has  acquired  such  an  interest  in  prosecuting 
the  action  as  entitles  him  or  his  representatives  to  have  it 
continued.  The  question  whether  this  relief  can  be  obtained 
on  motion,  is  not  fi-ee  from  diflSculty.  We  have  already 
expressed  the  opinion  that  section  121  does  not,  in  terms, 
authorize  such  a  motion  on  the  part  of  the  defendant.  Under 
the  Bevised  Statutes,  proceedings  to  continue  an  action  at  law, 
by  or  against  the  representatives  of  a  party  dying  during  its 
progress,  were  by  scire  facias  (2  R.  S.,  676,  §  2),  and  in  equity, 
except  in  special  cases  mentioned  in  the  statute,  by  bill  of 
revivor.  By  section  468  of  the  Code,  the  writ  of  sdrefaoias 
is  abolished,  and  the  relief  which  could  be  obtained  by  that 
writ  must  be  sought  by  a  civil  action.  There  is  no  express 
authority  in  the  Code  or  in  the  formei*  practice  for  making 
such  an  order  as  this  on  motion.  But  under  section  121  the 
action  has  not  abated,  and  is  still  in  court.  No  revivor  is 
necessary,  and  this  is  a  mere  question  of  bringing  in  parties. 
I  think  that  in  analogy  to  the  provisions  of  sections  121  and 
122,  which  allow  parties  to  be  brought  in  on  motion,  where 
formerly  a  supplemental  bill,  or  a  bill  of  revivor,  would  have 
been  necessary,  the  relief  required  in  this  case,  though  not 
specially  provided  for,  may  be  obtained  in  the  same  manner, 
and  that  the  court  below  was  therefore  authorized  to  grant 
the  order.     See  Pruen  v.  Sunn^  6  Buss.,  8. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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;.S  !2?i  William  Hubeb,  PlaintiflE  in  Error,  v.  The  People  op  the 

■126    464|  ^  -r-v  -n 

State  of  New  Yoek,  Defendant  in  Error. 

A  provision  for  the  reorganization  of  the  Court  of  Special  Sessions  of  this 
city  of  New  York  is  not  embraced  in  and  is  not  connected  with  the 
subject  of  providing  for  the  support  of  the  government  of  that  city.  An 
act  providing  for  either  is  **  local.''  The  insertion,  therefore,  in  the  city 
tax  levy  act  for  the  year  1870,  of  a  section  designed  "lo  accomplish  the 
reorganization  of  said  court  (section  49,  ghapter  883,  Laws  o(  1871),  was  in 
hostility  to  section  16,  article  8  of  the  State  Constitution,  which  declares 
"  that  no  private  or  local  bill,  etc.,  shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  its  title,''  and  said  section  is  void. 

(Argued  February  29, 1872 ;  decided  April  2^  1872.) 

Ersob  to  the  General  Term  of  the  Supreme  Court  in  the 
lirst  judicial  department,  affirming  a  judgment  of  the  Court 
of  Special  Sessions  in  the  city  of  New  York,  convicting  the 
plaintiff  in  error  of  the  crime  of  petit  larceny.  Plaintiff  in 
error  was  tried  in  said  court  on  the  19th  of  December,  1871, 
])y  one  of  the  justices  designated  by  the  mayor  of  said  city 
to  hold  said  court,  the  other  justice,  the  record  stating, 
^'  being  absent  through  disability."  He  was  convicted  and 
sentenced  to  six  months'  imprisonment. 

William  F.  Kintzing  and  Henry  WehJe  for  the  plaintiff  in 
error.  Section  49  of  chapter  383,  Laws  of  1870  is  void  under 
the  provisions  of  section  16,  article  3  of  the  Constitution  of 
the  State.  {Conner  v.  The  Mayor^  etc.,  5  N.  Y.,  285 ;  Mut 
Ins.  Go.,  V,  The  Mayor,  etc.y  8  id.,  253 ;  People  ex  rd.  v. 
HiUSj  36  id.,  499 ;  People  v.  StipervisorSj  etc.,  43  id.,  15 ; 
PeojOe  V.  O'Brien,  38  id.,  193 ;  Smith's  Com.  on  Con.,  419.) 
The  trial  of  plaintiff  in  error  without  a  jury  was  unconstitu- 
tional. (Constitution,  §  2,  art.  1 ;  Oancieme  v.  The  People, 
18  N.  Y.,  128 ;  Taumsendv.  Hendrick,  40  How.,  143 ;  Laws 
of  1744,  Van  Schaik,  vol.  1,  p.  240 ;  People  v.  Kenedy,  2 
Parke's  Cr.  R.,  312 ;  Murphy  v.  The  People,  2  Cowen,  815.) 
Jurisdiction  of  a  court  of  inferior  jurisdiction  is  never  pre- 
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smned.  If  the  record  omits  to  state  facts  giving  it,  such  record, 
withont  proof  of  the  facts  oLiv/nde^  is  not  evidence.  {Bloom 
V.  Burdickj  1  Hill.,  139 ;  HanrmgUm  v.  The  People^  6  Barb., 
610.) 

Algernon  8.  SuUvoan  for  the  defendants  in  error.  The 
Conrt  of  Special  Sessions  may  be  legally  held  by  one  justice. 
(Laws  of  1870,  chap.  383,  §  49.)  Plaintiff  in  error  could 
have  traversed  the  truth  of  the  return  and  introduced  evi- 
dence, aliv/nde  the  record.  {Devine^s  Oase^  11  Abb.,  90 ;  6 
Barb.,  621.)  Section  49  is  constitutional.  (People  v.  Super- 
visors of  Chautattqtui,  43  H".  T.,  10 ;  Sedgwick,  33 ;  Bi^m- 
ham  V.  AltoTij  4  Abb.  [N.  S.],  1.)  The  Constitution  was  hot 
violated  by  permitting  trial  without  a  jury.  {Murphy  v. 
The  People^  2  Co  wen,  815 ;  Kennedy^  8  Gase^  2  Parker  Cr. 
R.,  312 ;  QoodvmCs  Case,  5  Wend.,  251.) 

Allen,  J.  The  conviction  of  the  plaintiff  in  error  of  the 
offence  of  petit  larceny  in  the  Court  of  Special  Sessions  in  the 
city  of  New  York,  held  by  a  single  police  justice,  is  sought 
to  be  sustained  by  a  provision  in  the  act  of  1870  known  as  the 
"  city  tax  levy."  (Laws  of  1870,  chap.  383.)  It  is  conceded 
that  if  for  any  reason  that  clause  of  the  act  was  invalid,  the 
court  was  not  properly  constituted,  and  the  conviction  must 
be  reversed.  Prior  to  1865  the  Court  of  Special  Sessions  in 
New  York  was  held  by  any  three  of  the  police  justices  of  that 
city,  and  could  not  be  held  by  any  less  number.  (Laws  of 
1858,  chap.  282,  §  8 ;  In  re  D&ome,  21  How.  Pr.  E.  80.)  In 
1865  the  court  was  authorized  to  be  held  by  the  two  police 
justices  elected  in  the  second  and  sixth  judicial  districts  of 
the  city,  with  power  in  the  governor,  in  case  of  the  death, 
removal  from  office  or  resignation  of  either  of  said  justices,  to 
designate  one  of  the  other  police  justices  of  the  city  to  hold 
said  court.    (Laws  of  1865,  chap.  563.) 

In  1870  the  act  of  1865  was  repealed,  and  "  alj  acts  and 
parts  of  acts  in  force  at  the  time  of  the  passage  of  the  said  act, 
relative  to  said  Court  of  Special  Sessions,  revived  and  re-en- 
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acted,"  and  declared  to  be  thenceforth  ^^  in  full  force  and 
effect."    (Laws  of  1870,  chap.  30.) 

The  "  city  tax  levy  "  act  was  subsequently  enacted  by  the 
same  legislature.  (Laws  of  1870,  chap.  383.)  The  forty- 
ninth  section  of  the  latter  (S.  L.,  p.  917)  declared  that  the 
court  should  be  held  by  two  police  justices  of  the  city,  to  be 
designated  by  the  mayor,  and  '^  in  case  of  any  disability  of  either 
of  the  two  police  justices  to  hold  court,"  it  was  declared  to  be 
"legal  for  the  other  to  hold  it  while  such  disability  continues." 
The  acts  passed  in  1871  (chaps.  302  and  438)  do  not  affect  the 
question  before  us.  They  did  not  change  the  constitution  of 
the  court,  except  as  they  conferred  power  upon  the  mayor  to 
designate  a  judge  to  hold  the  court  in  case  of  the  sickness  or 
disability  of  the  police  justices. 

By  chapter  30  of  the  Laws  of  1870,  the  act  of  1858  consti- 
tuting the  Court  of  Special  Sessions  in  the  city  of  New  York 
was  revived,  not  simply  as  the  legal  result  of  the  repeal  of  the 
law  of  1865,  but  it  was  in  terms  revived  and  re-enacted  as 
the  law  in  force,  and  at  the  time  of  the  passage  of  the 
revivor. 

The  only  question,  then,  is  as  to  the  validity  of  the  provi- 
sion in  chapter  383  of  the  Laws  of  1870,  reorganizing  and 
reconstructing  the  court.  The  constitutional  prohibition  upon 
the  legislature  in  respect  to  private  and  local  bills  has  come 
so  often  under  review,  and  its  purposes  and  objects,  as  well  as 
its  operation  and  effect,  judicially  declared,  that  nothing 
remains  but  to  apply  the  principles  of  the  adjudications  and 
give  effect  to  the  plain  intent  of  the  provision  to  cases  as  they 
arise.  It  is  declared  that  no  "  private  or  local  bill  which 
may  be  passed  by  the  legislature  shall  embrace  more  than  one 
subject,  and  that  shall  be  expressed  in  the  title."  (Const.,  art. 
3,  §  16.)  This  inhibition  is  absolute,  and'  every  act  and  part 
of  an  act  passed  in  disregard  of  it  is  void.  The  enactment  is 
not  merely  directory,  to  be  followed  or  not  as  the  legislature 
may  think  proper,  but  is  mandatory,  and  a  compliance  with 
it  is  necessary  to  the  validity  of  any  act  coming  within  its 
terms.    {People  v.  Silhy  35  N.  T.,  449 ;  People  v.  Supervir 
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90TBof  Chautauquay  43  id.,  10.)  The  constitutional  prohibi- 
tion includes  all  acts  whether  local  or  private,  and  if  either 
"  local  or  private,"  the  requirements  of  the  Constitution  must 
be  complied  with.  {People  v.  AUen^  42  N.  Y.,  378.)  If  a 
bill  is  local  in  its  operation  and  effect,  although  public  in  its 
character,  it  is  within  the  constitutional  enactment.  The 
provision  in  the  act  of  1870  was  public  as  it  concerned  the 
administration  of  the  criminal  laws,  and  the  trial  and  pun- 
ishment of  offenders,  and  provided  for  the  organization  and 
construction  of  a  court  of  criminal  jurisdiction.  But  it  was 
local  inasmuch  as  it  related  to  a  court  peculiar  to  the  city  of 
New  York  with  jurisdiction  only  coextensive  with  the  limits 
of  that  city,  and  of  offences  committed  within  its  boundaries. 
An  act  regulating  the  duties  of  a  public  officer  under  the 
general  laws  of  the  State,  if  limited  in  its  operation  to  a 
part  of  the  State,  or  to  a  single  county,  is  local,  and  must  be 
passed  in  the  form  prescribed  by  the  Constitution,  althoagh 
the  subject-matter  of  the  enactment  is  public,  and  affects 
public  interests.  {Gaskm  v.  Meeky  42  N.  Y.,  186;  People 
V.  O'Brien^  38  id.,  193.) 

The.  act  in  which  the  section  relating  to  the  organization 
of  the  Court  of  Sessions  in  New  York  is  found,  is  a  local  act 
in  all  its  parts,  and  is  in  no  respect  or  in  any  of  its  provisions 
general,  although  all  its  provisions  are  public,  and  this  section 
does  not  differ  from  the  other  parts  of  the  act  in  this  respect. 
The  act  is  sudi  as  is  annually  passed  by  the  legislature,  and 
is  known  as  the  "  city  tax  levy." 

A  similar  act  is  annually  passed  for  the  county  of  New 
York  known  as  the  "  county  tax  levy."  The  one  is  entitled 
*'  An  act  to  make  further  provision  for  the  government  of 
the  county  of  New  York."  (Laws  of  1870,  chap.  382.)  The 
other,  that  under  consideration,  ^^  An  act  to  make  further 
provision  for  the  government  of  the  city  of  New  York." 
(Laws  of  1870,  chap.  383.)  The  purpose  and  object  of  each 
is  to  provide  for  the  expenditures  of  the  city  and  county 
governments  respectively.  They  direct  the  levy  of  taxes, 
and  make  provision  for  the  disbursement  of  the  sums  raised. 
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The  titles  of  the  acts  are  apt  and  expressive  of  their  purpose 
and  object,  indicating  clearly  that  they  are  revenue  acts,  acts 
providing  ways  and  means  for  the  support  and  carrying  on 
the  governments  of  the  city  and  county  as  organized.  The 
title  of  the  act  does  not  indicate  an  intent  to  change  the 
form  and  alter  the  character  of  the  city  government  in  any 
way,  or  to  amend  the  charter.  Where  the  legislature  intends 
to  do  either,  the  title  expresses  the  intent  and  characterizes 
the  act.  (See  Laws  of  1870,  chap.  137;  Laws  of  1871,  chaps. 
673,  674.)  To  provide  is  "  to  procure  beforehand  for  future 
use,"  "to  furnish,"  "to  suppiy,"  "to  procure  supplies  or 
means  of  defence,*'  and  to  make  provision  is  to  provide 
means  or  supplies.  The  merchant  makes  provision  for  his 
bills  by  putting  the  drawee  in  funds  to  pay  them.  Provision 
is  made  for  the  poor  by  the  raising  of  moneys  for  then- 
support. 

Provision  is  made  for  a  government  by  placing  at  its  dis- 
posal  the  "ways  and  means"  for  the  payment  of  its, officers 
and  its  necessary  expenditures.  It  would  do  violence  to 
language  to  hold  that  an  act  "  to  make  provision  for  the  city 
*  government "  was  an  act  to  create,  to  reorganize,  or  to  change 
the  government  or  its  organic  law  in  any  respect.  The  very 
words  recognize  a  city  government  a^  in  existence,  and  for 
the  support  of  which  provision  is  to  be  made. 

The  governmental  organization,  as  its  exists,  is  to  be  pro- 
vided for  by  supplying  it  with  the  proper  means  for  its 
necessary  disbursements  and  expenditures.  The  organization 
of  the  Court  of  Sessions  anew  in  the  city  of  New  York  had 
no  connection  with  the  provision  for  the  government  of  the 
city  contemplated  by  the  title  of  the  act,  and  the  section 
designed  to  accomplish  such  reorganization  was  therefore 
void.  It  is  to  be  regretted  that  the  result  from  this  conclu- 
sion may  lead  to  inconveniences  and  to  the  discharge  of  some 
who  are  undergoing  the  punishment  due  to  their  crimes,  but 
it  is  the  right  of  all  to  have  the  law  declared  as  it  is  what- 
ever may  be  the  consequences,  and  greater  evils  would  follow 
a  practical  abrogation  of  a  plain  constitutional  requirement 
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by  yielding  to  a  supposed  necessity.  The  tendency,  and  the 
natural  tendency,  of  legislation  is  to  make  certain  acfis  recep- 
tacles for  enactments  of  all  kinds,  and  especially  for  such  as 
might  not  meet  with  favor,  standing  by  themselves.  The 
object  of  the  Constitution  was  to  prevent  this,  and  full  effect 
should  be  given  to  its  benign  and  salutary  intent. 

The  judgment  of  the  Supreme  Court  and  of  the  Special 
Sessions  must  be  reversed. 

All  concur. 

Judgment  reversed. 

49      187 
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The  People  of  The  State  of  New  York,  Plaintiffs  in  Error,     j ,  iss    17 
V.  Thomas  Bennett,  Defendant  in  Error.  *— 1 

'  49    137 

A  decision  of  the"  Supreme  Court,  reversing  a  conyiction  in  the  Oyer  and  r^— -^a^ 
Terminer  and  granting  a  new  trial,  is  a  Judgment  within  the  meaning  I  f^  ^87 
of  chapter  82,  Laws  of  1852,  and,  as  far  as  that  court  is  concerned,  is  I  iqq  ^^^ 
final.    A  writ  of  error,  therefore,  lies  to  review  such  judgment 

Upon  a  trial  in  the  Court  of  Oyer  and  Terminer  the  court  has  no  power  to 
grant  a  motion  to  dischaige  the  prisoner  upon  the  ground  that  the  eorpui 
delicti  has  not  been  proven.  After  the  trial  has  commenced  the  verdict 
of  the  jury  must  be  pronounced ;  but  this  may  be  done  under  the  advice 
and  direction  of.  the  court  All  questions  of  law  arising  upon  a  criminal 
trial  are  to  be  determined  by  the  court ;  and  it  is  the  duty  of  the  Jury  to 
regard  and  abide  by  such  determination.  Where  the  case,  therefore, 
presents  a  question  of  law  only,  the  court  may,  and  it  is  its  duty  to 
instruct  the  jury  to  acquit  the  prisoner,  or  direct  an  acquittal,  and  enforce 
the  direction ;  and  a  refusal  to  give  such  instruction  or  direction  in  a 
proper  case  is  error.  If  the  prosecution  leave  some  element  necessary  to 
constitute  the  crime  entirely  unproved,  it  is  a  clear  case  for  the  interpo- 
sition of  the  court  * 

The  same  strictness  in  regard  to  exceptions  will  not  be  enforced  in 
criminal  as  in  civil  cases ;  but  the  court  will  look  at  the  substance, 
with  the  view  to  promote  justice.  A  motion  in  form  for  the  absolute 
discharge  of  a  prisoner  may  be  regarded,  as  in  substance,  a  request  to 
direct  an  acquittal,  or  that  the  court  instruct  the  jury,  as  matter  of  law, 
that  the  prisoner  could  not  be  convicted. 

Of  the  crime  of  murder  or  manslaughter,  the  corpus  delicti  has  two  compo- 
nents, viz.,  death  as  the  result,  and-  the  criminal  agency  of  another  as  the 
cause.    There  must  be  du*ect  proof  of  one  or  the  other.    Where  one  is 
SicKELS. — Vol.  IV.        18 
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proven  by  direct  eviflenoe,  the  other  may  be  by  circumstanceB.  In  deter- 
mining a  question  of  fisict  upon  a  criminal  trial  from  circumstantial  evi- 
dence, the  &cts  proved  must  not  only  all  be  consistent  with,  and  point 
to,  the  guilt  of  the  prisoner,  but  must  be  inconsistent  with  his  innocence. 
A  motive  for  the  conmiission  of  the  crime  cannot  be  imagined  ;  but  the 
facts  from  which  such  motive  may  be  inferred  must  be  proven.  A  sug- 
gestion, therefore,  in  a  charge  to  the  jury,  of  a  motive,  not  warranted  by 
the  evidence,  which  may  have  influenced  their  minds  to  the  prejudice 
of  the  prisoner,  is  error.    (Gbovkb  and  Pbckhah,  JJ.,  dissenting.) 

(Aigued  March  27, 1872 ;  decided  April  1,  1672.) 

EsBOB  to  the  G-eneral  Term  of  the  Sapreme  Court  in  the 
third  judicial  department,  to  review  judgment  of  that  court, 
reversing  a  judgment  of  the  Court  of  Oyer  and  Terminer  in 
and  for  the  county  of  Ulster,  entered  upon  a  conviction  of 
defendant  in  error  of  the  crime  of  manslaughter  in  the  second 
degree,  and  granting  a  new  trial. 

The  facts  sufficiently  appear  in  the  opinion.    . 

F.  Z.  Wesibrook  for  the  plaintiffs  in  error.  The  death  of 
the  wife  having  been  proved  by  direct  and  positive  evidence, 
the  other  questions  involved  may  be  proven  by  circumstan- 
tial evidence.  (Burrill  on  Cir.  Evidence,  682,  720,  722; 
Wills  on  Cir.  Evidence,  168 ;  Best  on  Presumptions,  205 ; 
JitUof  V.  People,  18  K'.  Y.,  180-199 ;  2  Beck's  Med.  Juris- 
prudence, 190;  Taylor's  Med.  Jurisprudence,  187;  People 
V.  Green,  1  Park,,  22,  26 ;  People  v.  WiUiamey  3  id.,  107.) 
All  circumstances  are  competent,  both  tending  to  show  the 
act  complained  of  is  a  crime  and  to  fix  it  upon  the  prisoner. 
Sheperd  v.  Peopii,  19  N.  Y.,  636 ;  Stevens  v.  People,  19  id., 
549 ;  People  v.  Ilendrickson,  8  How.,  412 ;  Jdcobeon^a  Casey 
2  City  Hall  Rec,  131 ;  Wharton's  Law  of  Homicide,  316, 
818 :  2  Beck's  Med.  Jurisprudence,  281,  286 ;  3  Wheeler's 
Cr.  9a6es,  66 ;  Burrill  Cir.  Evidence,  583,  720,  252,  283.) 
Among  the  most  common  evidence  is  that  which  shows  a 
motive  on  the  part  of  the  accused.  {Kennedy  v.  People,  39 
N.  Y.,  254;  People  v.  Gonzales,  36  id.,  62,  63;  MoCann  v. 
People,  3  Park,  312;  People  y.  Hendrickson,  8  How.,  412; 
Jeffords  y^  People,  5  Park,  559.)    It  is  the  exclusive  province 
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of  the  jury  to  pass  upon  the  evidence ;  and  in  this  State  the 
Oyer  and  Terminer  can  in  no  case  take  away  or  withhold 
this  right.  The  case  cannot  be  taken  from  the  jury,  after 
trial  commenced,  upon  a  question  of  fact.  {Commonwealth 
V.  Forter^  10  Metcalf,  285 ;  Tke  People  v.  Judges  of  Dutch- 
es8y  2  Barb.,  282 ;  Qwimho  Appo  v.  PeopUy  20  N.  T.,  531 ; 
Rex  V.  Mawhey,  6  Term  K.,  638 ;  WHUa  v.  People,  32  K 
Y.,  721 ;  Thompson  v.  People,  41  id.,  1 ;  People  v.  Hwrris, 
Edmonds'  Select  Cases,  453,  461 ;  2  Bar.,  292 ;  2  Hale's 
Pleas  of  the  Crown,  313.)  Wounds  of  the  genital  organs  are 
generally  due  to  the  violence  of  others.  (Wharton  &  Stille 
Med.  Jurisprudence,  866;  Guy's  Forensic  Medicine,  477; 
Taylor's  Med.  Jurisprudence,  6th  Am.  ed.,  299.) 

D.  M.  De  Witt  for  the  defendant  in  error.  No  person  can 
1)0  legally  convicted  of  felonious  homicide  where,  by  the  evi- 
dence, the  existence  of  criminal  agency  causing  death  is  left 
problematical.  (Wills'  Cir.  Ev.,  200,  206,  207,  230 ;  Whar. 
Am.  Crim.  Law,  §  746 ;  Burrill  on  Cir.  Ev.,  678,  681,  682, 
683,  119,  120;  Rvloff  v.  PecpU,  18  N.  Y.,  179;  2  Beck's 
Med.  Jurisprudence,  7-11,  16,  28,  107-117;  Best  on  Pres., 
201 ;  3  Greenleaf  on  Ev.,  §§  131-135 ;  see,  also,  1  Kussell  on 
Crimes,  473 ;  3  Greenleaf  Ev.,  §§  30,  131 ;  Hindmxirah'a 
Case,  2  Leach's  Cr.  Law,  569 ;  Wharton  &  Stille  Med.  Juris- 
prudence, §§  1027, 1028,  810 ;  Bex  v.  Terd,  6  Carr.  &  P.,  176 ; 
2  Eussell  on  Crimes,  122, 123 ;  Plunketffs  Case,  3  City  ^all 
Kec,  137 ;  Tyner  v.  The  State,  5  Humphrey's,  383 ;  Ca^&y 
V.  Staie,  7  id.,  499.)  The  establishment  of  the  corpus  delicti 
is  an  indispensable'preliminary  to  the  introduction  of  evidence 
to  identify  the  prisoner  as  the  criminal  agent.  (Wills'  Cir. 
Ev.,  200,  234,  235 ;  Koscoe  Crim.  Ev.,  636 ;  Best  on  Pres., 
201 ;  Burrill  on  Cir.  Ev.,  119,  120.)    * 

Chuboh,  Ch.  J.  The  prisoner  was  indicted  for  the  murder 
of  his  wife  and  tried  at  the  Ulster  Oyer  and  Terminer  in 
April,  1871,  and  convicted  of  manslaughter  in  the  second 
degree.     Upon  writ  of  error  to  the  Supreme  Court  the  judg- 
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ment  was  reversed,  and  the  people  brought  error  to  this  court. 

The  objection  that  a  writ  of  error  will  not  lie  from  the 
judgment  of  the  Supreme  Court  reversing  a  conviction  in  the 
Oyer  and  Terminer  and  granting  a  new  trial',  is  not  tenable. 
The  act  of  1852  expressly  authorizes  a  review  by  this  court 
in  such  cases.  The  decision  in  the  Supreme  Court  is  a  judg- 
ment within  the  meaning  of  the  act,  and  besides  it  is  final,  so 
far  as  that  court  is  concerned.     (Laws  of  1852,  page  76.) 

The  deceased  came  to  her  death  on  the  16th  of  June,  1870, 
by  the  loss  of  blood  occasioned  by  a  contused  wound  in  the 
genital  organs,  inflicted  by  an  instrument  which  ruptured 
some  of  the  veins  and  one  or  more  arteries  located  in  that 
portion  of  the  body. 

At  the  close  of  the  evidence  on  the  part  of  the  prosecution, 
the  counsel  for  the  prisoner  moved  the  court  to  discbarge  the 
prisoner  on  the  ground  that  this  was  not  a  case  for  the  jury, 
the  corpus  delicti  not  having  been  proved,  the  criminal  agency 
of  another  than  the  deceased  not  having  been  proved  to  have 
been  the  cause  of  death.  A  similar  motion  was  made  at  thQ 
close  of  the  whole  evidence,  both  of  which  were  denied  and 
the  case  was  submitted  to  the  jury.  The  Supreme  Court  held 
this  to  be  an  error  and  reversed  the  judgment. 

In  the  first  place,  it  is  proper  to  remark  that  the  Court  of 
Oyer  and  Terminer  had  no  power  to  grant  the  precise  motion 
made  to  take  the  case  from  the  jury  and  discharge  the  pri- 
soner. The  verdict  of  the  jury  must  be  pronounced  after 
the  trial  has  been  commenced,  but  this  may  be  done  under 
the  advice  or  direction  of  the  court.  The  same  strictness,  in 
the  form  of  exception,  will  not  be  enforced  in  criminal  as  in 
civil  cases,  but  the  coiirt  will  look  at  the  substance  with  a 
view  to  promote  justice. 

Although  the  motion  was,  in  form,  for  an  absolute  dis- 
charge of  the  prisoner,  it  may  be  regarded,  in  substance,  as  a 
request  to  direct  an  acquittal ;  or  that  the  court  instruct  the 
jury,  as  a  matter  of  law,  that  the  prisoner  could  not  be  con- 
victed, and  the  court  evidently  so  understood  it  by  deciding 
to  submit  the  case  upon  the  merits  to  the  jury.     There  is  no 


1872.]  The  People  v.  Bennett.  141 

Opinion  of  the  Court,  per  Church,  Ch.  J. 

such  thing  as  a  nonsivit  i^,  a  criminal  case  in  the  Oyer  and 
Terminer ;  and  it  has  been  a  disputed  question  whether  the 
Court  has  power  to  direct  an  acquittal  or  whether  its  power 
is  advisory  merely,  which  might  or  might  not  be  acquiesced 
in  by  the  prosecuting  attorney  or  by  the  jury.  (1  Edmonds' 
Select  Cases,  453.)  Practically,  the  result  is  the  same.  It  is 
very  rare  that  the  prosecuting  officer  will  not  accede  to  the 
opinion  of  the  court,  and  still  more  rare  to  convict  against  the 
•advice  of  the  court  that  it  was  improper.  The  court  has  no 
power  to  nolle  prosequi  an  indictment,  except  on  motion  of 
the  district  attorney ;  and  the  necessity  of  procuring  the  con- 
sent of  court  is  of  comparatively  recent  statutory  regulation. 
(2  R.  S.,  728.)  This  restriction  applies  to  ^district  attorneys 
only ;  the  attomey>general  still  having  power  to  enter  a  nolle 
prosequi  upon  any  indictment  without  the  consent  of  the 
courts.  Courts  of  Oyer  and  Terminer  have  no  power  to 
grant  a  new  trial  upon  the  merits  {Quvmbo  Appo  v.  The 
People^  20  N.  Y.,  531),  and  hence  it  is  urged  that  they  cannot 
determine  the  merits  upon  the  trial,  and  that  the  appellate 
court  has,  therefore,  na  power  to  reverse  a  judgment  upon  the 
merits.  The  apparent  incongruity  suggested  in  these  cases 
may,  I  think,  be  solved  by  observing  the  proper  distinctions 
as  to  the  nature  of  the  questions  presented  for  decision.  Con- 
trary to  an  opinion  formerly  prevailing,  it  has  been  settled 
that  the  juries  are  not  judges  of  the  law  as  well  as  the  facts  in 
criminal  cases,  but  that  they  must  take  the  law  from  the  court. 
All  questions  of  law  arising  during  the  trial  are  to  be  deter- 
mined by  the  court,  and  it  is  the  duty  of  the  jury  to  regard 
and  abide  by  such  determination. 

And  although  where  a  general  verdict  is  I'endered  it  may 
be  impracticable  to  analyze  it  so  as  to  ascertain  the  grounds 
upon  which  it  was  rendered,  for  the  purpose  of  a  legal  remedy, 
yet  this  does  not  detract  from  the  rule  or  the  binding  force  of 
the  decisions  of  the  court  upon  questions  of  law.  Tli^  jury 
may  find  the  facts  specially  and  leave  the  court  to  apply  the 
law. 

I  can  see  no  reason,  therefore,  why  the  court  may  not,  in  a 
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case  presenting  a  qnestion  of  law  only,  instruct  the  jury  to 
acquit  the  prisoner,  or  to  direct  an  acquittal,  and  enforce  the 
direction,  nor  why  it  is  not  the  duty  of  the  court  to  do  so. 
This  results  from  the  rule  that  the  jury  must  take  the  law  as 
adjudged  by  the  court,  and  I  think  it  is  a  necessary  result. 
It  follows  that  a  refusal  to  give  such  instrnction  or  direction 
in  a  proper  case  is  error. 

In  The  Rvlof  Case  (18  N.  Y.,  179),  this  court  reversed  the 
judgment  and  conviction  against  the  prisoner  for  the  error  of* 
the  court  in  not  directing  an  acquittal,  although  the  question 
of  power  was  not  raised.  The  same  practice  has  prevailed 
to  some  extent  in  other  States  and  in  England.  {Smithes 
Case,  Leigh  &  Cave  C.  C,  607 ;  Heg.  v.  Birdy  6  Cox  Cr.  Cas., 
p.  1 ;  Bishop's  Crim.  Pro.,  §  977.)  Regarding  the  motion 
in  this  case  as  equivalent  to  a  request  to  direct  an  acquittal, 
the  question  is  whether  it  was  a  legal  error  to  refuse  it.  The 
distinction  referred  to,  and  which  I  regard  as  important  to  be 
observed,  is  between  questions  of  law  and  questions  of  fact. 
The  former  the  court  may,  while  the  latter  they  may  not, 
decide.  If  the  prosecution  leaves  some  element  necessary  to 
constitute  the  crime  entirely  unproved,  it  is  a  clear  case  for 
the  interposition  of  the  court.  As  in  the  case  of  treason, 
wlien  two  witnesses  are  necessary  to  an  overt  act  and  there 
is  but  one,  or  in  perjury  when  two  witnesses  are  required 
and  but  one  is  produced,  and  in  any  case  when  assuming  all 
the  facts  proved  to  be  true  they  fall  short  of  constituting  the 
crime,  the  prisoner  is  entitled  to  have  the  instruction  of  the 
court  in  his  favor.  But  in  a  case  where  competent  evidence 
has  been  given  tending  to  prove  every  element  constituting 
the  crime,  and  the  force  and  effect  which  ought  to  be  given  to 
it  depends  upon  the  credibility  of  witnesses  and  upon  infe- 
rences to  be  drawn,  as  to  which  persons  may  differ,  it  is  not 
the  province  of  the  court  to  take  the  case  from  the  considera- 
tion of  the  jury,  although  it  may  be  of  the  opinion  that  it  is 
not  sufficient  to  convict. 

In  cases  of  weak  and  unsatisfactory  evidence  the  court  can 
always  impress  a  ju*y  with  the  benign  principles  of  the  com- 
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mon  law  established  for  the  protection  of  the  innocent :  that 
the  prosecution  are  bound  to  establish  a  dear^case;  that  the 
prisoner  is  entitled  to  the  benefit  of  all  reasonable  doubts ; 
and  that  it  is  better  that  many  guilty  prisoners  should  escape 
than  that  one  innocent  person  should  be  punished ;  and  there 
may  be  cases  so  weak  upon  the  facts  as  to  justify  the  advice 
of  the  court  that  it  is  unsafe  in  the  particular  case  to  convict. 
This  is  the  extent  to  which  a  court  can  be  justified  in  going 
4n  a  «»e  where  any  view  of  the  facts  may  be  taken  warrant- 
ing  a  conviction. 

Justice  is  better  administered,  both  in  civil  and  criminal 
cases,  by  bonfining  the  respective  duties  of  court  and  jury  to 
each  tribunal,  and  permitting  no  encroachment  by  either. 

It  is,  however,  strenuously  insisted  by  the  learned  counsel 
for  the  prisoner  that  this  is  a  case  of  defective  proof,  that 
there  was  a  failure  to  prove  the  complete  corpus  delicti^  and 
that  it  falls  within  the  principle  of  the  RuLoff  Case  {supra\ 
and  this  was  sustained  by  the  Supreme  Court.  I  feel  con- 
strained to  differ  from  this  view  of  the  case.  The  corpvs 
delicti  has  two  components,  viz. :  Death  as  the  result,  and 
the  criminal  agency  of  another  as  the  means,  and  all  that  the 
court  decided  in  the  Ruloff  Case  was,  that  there  must  be  direct 
proof  of  one  or  the  other.  The  court  adopted  the  rule  of 
Lord  Hale,  who  said:  "I  would  never  convict  any. person 
of  murder  or  manslaugher,  unless  the  fact  was  proved  to  be 
done,  or,  at  least,  the  body  found  dead."  The  court  review 
numerous  authorities  to  sustain  the  decision,  which  is,  unques- 
tionably, a  just  and  sound  rule.  The  point  of  the  decision  is 
that,  as  to  one  or  the  other  of  the  component  plhrts  of  the 
corpus  delicti^  there  must  be  direct  evidence ;  that  both  cannot 
be  established  by  mere  circumstantial  evidence ;  but  tlie  court 
affirms  the  rule  that  when  one  is  proved  by  direct  evidence, 
the  other  may  be  by  circumstances.  In  that  case  the  bisis of 
the  corpus  deUcHy  that  the  person  alleged  to  be  murdered  was 
not  found  dead  was  wanting.  The  death,  as  well  as  the  crimi- 
nal agency,  was  attempted  to  be  proved  by  circumstances. 
Here  the  body  was  found  dead  and  fully  identified,  aod  it 
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was  undispuited  that  death  was  produced  by  the  wound 
inflicted  in  the  vagina ;  and  the  remaining  material  question 
was,  wljether  the  prisoner  feloniously  inflicted  it.  It  was 
competent  to  prove  that  fact  by  circumstantial  evidence. 

Burrill,  in  his  work  on  Circumstantial  Evidence,  page  682, 
lays  down  the  correct  rule.  He  says :  "  A  dead  body  or  its 
remains  having  been  discovered  and  identified  as  that  of  the 
person  charged  to  have  been  slain,  and  the  basis  of  the  corpw 
delicti  being  thus  fully  established,  the  next  step  in  the  pro- 
cess, and  the  one  wluch  seems  to  complete  the  proof  'of  that 
indispensable  preliminary  tact,  is  to  show  that  the  death  has 
been  occasioned  by  the  criminal  act  of  another  person.  This 
may  always  be  done  by  means  of  circumstantial  evidence, 
including  that  of  the  presumptive  kind;  and  for  this  purpose 
a  much  wider  range  of  inquiry  is  allowed  than  in  regard  to 
the  fundamental  fact  of  death.  And  all  the  circumstances 
of  the  case,  including  facts  of  conduct  on  the  part  of  the 
accused,  may  be  taken  into  consideration." 

In  this  case,  everything  which  tended  to  prove  that  the 
wound  was  inflicted  by  the  criminal  agency  of  another,  tended 
also  to  fix  it  upon  the  prisoner ;  and  everything  which  bore 
upon  his  guilt,  of  course  strengthened  the  fact  of  criminal 
agency.  Unless  the  wound  was  infiicted  by  the  deceased  her- 
self or  by  an  accident,  it  must  have  been  done  by  the  prisoner. 
There  is  no  possible  theory  that  any  one  else  could  have  done 
it.  If  any  view  of  the  facts  which  the  jury  was  warranted  in 
taking  would  justify  a  conviction,  then  it  was  a  question  of 
fact  and  not  of  law,  and  the  court  properly  declined  to  take 
it  from  ttie  jury ;  and  it  is  only  upon  questions  of  law  that  the 
Supreme  Court  or  this  court  can  reverse  tlie  judgment. 

In  determining  a  question  of  fact  from  circumstantial  evi- 
dence, there  are  two  general  rules  to  be  observed :  1.  The 
hypothesis  of  delinquency  or  guilt  should  flow  naturally  from 
the  facts  proved,  and  be  consistent  with  them  all.  2.  The 
evidence  must  be  such  as  to  exclude,  to  a  moral  certainty, 
every  hypothesis  but  that  of  his  guilt  of  the  offence  imputed 
to  him  *  or^  in  other  words,  the  &cts  proved  must  all  be  con- 
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Bistent  with  and  point  to  his  guilt  not  only,  but  they  must  be 
inconsistent  with  his  innocence. 

The  counsel  insists  that  the  evidence  fails  under  either  role, 
and  especially  under  the  second ;  and  that  it  is  not  proved 
that  the  wound  might  not  have  been  inflicted  by  the  deceased 
herself,  or  by  accident.  The  principal  affirmative  evidence 
against  the  prisoner  was  that  he  had  the  opportunity  to  do  it. 
A  bout  half  an  hour  before  the  deceased  died  she  was  seen 
apparently  in  her  usual  health.  During  that  time  she  and 
the  prisoner  were  in  the  house  alone  with  their  two  infant 
children  when  this  wound  was  inflicted,  and  she  bled  to  death. 
The  deceased  had  been  in  the  habit  of  getting  drunk ;  and 
when  in  that  state  would  become  wild  and  crazy,  and  some- 
times wander  around  the  neighborhood  and  remain  out  all 
night.  When  she  was  intoxicated  the  prisoner  was  in  the 
habit  of  chastising  her  by  whipping  her,  and  they  had  lived 
for  some  time  on  bad  terms. 

The  prisoner  complained  of  his  wife  to  the  neighbors  for 
drinking  and  made  some  threats  against  her,  and  charged  that 
she  sold  pork  and  other  property  for  liquor,  and  she  sometimes 
complained  of  misnsage  on  his  part.  The  occurrence  took 
place  about  dusk  on  the  day  in  question,  and  the  flrst  that  was 
known  of  it  was  that  the  prisoner  informed  a  half  sister  of 
his  wife,  who  lived  in  the  adjoining  house ;  that  his  wife  was 
fainting  or  dying  and  wanted  her. 

The  witness  says  she  asked  him  if  it  was  a  kick  he  gave  her. 
He  said,  "  no,  Catharine,  I  only  gave  her  three  or  four  slaps." 
The  witness  immediately  went  over  and  found  the  deceased 
lying  on  the  floor  in  one  of  the.  three  small  rooms  of  the 
lower  part  of  the  house,  without  clothing  except  a  chemise, 
unable  to  speak  from  loss  of  blood,  and  she  died  in  a  few  min- 
utes afterward.  The  post-^mortem  examination  revealed  a 
wound  in  the  vagina,  rupturing  veins  and  arteries,  from 
which  she  bled  to  death.  An  article  was  found  in  the  room, 
which  the  children  had  used  as  a  plaything,  being  a  piece  of 
an  old  lamp  with  a  m^tal  stem  about  four  inches  long  and  a 
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quarter  of  an  inch  thick,  with  blood  npon  the  end  of  it,  and 
two  hairs  resembling  those  from  the  private  parts. 

There  was  evidence  tending  to  show  that  this  instrument 
might  have  produced  the  wound.  One  of  the  physicians  teft- 
tiiied  that  he  did  not  think  the  deceased  conld  have  inflicted 
the  wound  herself. «  The  account  which  the  prisoner  gave  on 
the  trial  was  that  he  and  his  wife  had  some  words  about  his 
paying  passage  money  to  bring  his  brother  from  Ireland,  and 
be  slapped  her  twice  on  her  cheek  while  she  was  standing  up ; 
that  she  then  went  into  the  back  room,  and  he  soon  followed 
her  to  see  if  she  had  not  gone  out  the  window,  and  found  her 
standing  up  with  her  clothes  on ;  that  he  returned  in  a  short 
time  and  found  her  sitting  up  under  the  window  with  her 
back  to  it  and  her  feet  to  the  door ;  that  he  saw  blood  on  the 
floor,  and  she  was  gathering  her  clothes  around  her  feet ;  ^'  I 
asked  her  what  was  the  matter,  and  she  said;  ^  let  me  be ;  I 
had  a  miscarriage;  I  am  all  right  now;'"  that  he  again  left 
her  and  went  out  into  the  other  room,  and  remained  until  he 
heard  the  child  cry,  when  he  went  in  and  found'  her  on  the 
floor  just  alive,  and  without  clothing  except  her  chemise,  and 
then  he  gave  the  alarm,  and  he  denied  all  knowledge  of  the 
injury.  Her  dress  was  never  found.  There  was  some  evi- 
dence, but  rather  slight,  that  he  made  statements  on  the 
night  of  the  occurrence  contradictory  to  this  statement  in  two 
respects ;  first,  that  he  said  she  had  a  miscarriage  instead  of 
saying  that  she  said  she  had ;  and  second,  that  he  denied  hav- 
ing struck  her.  But  substantially  he  made  the  same  state- 
ment throughout.  There  was  evidence  that  the  deceased  was 
intoxicated  at  the  time,  and  that  the  prisoner  had  also  been 
drinking  some  that  day.        v 

This  extraordinary  wound  could  only  have  been  inflicted  in 
one  of  three  ways :  by  accident,  by  the  deceased,  or  by  the 
prisoner ;  and  it  is  claimed  that  the  evidence  was  not  sufii- 
cient  to  warrant  the  jury  in  excluding  the  probability  of 
either  of  the  first  two.  1st.  As  to  its  being  an  accident,  the 
jury  might  have  fairly  inferred  that  it  must  have  been  done 
with  her  clothes  on,  and  that  it  was  impossible  for  such  an 
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instrnment  to  have  penetrated  her  dodiing  and  inflicted  snch 
a  wound,  and  this  would  be  confirmed  by  her  taking  no  out- 
ory  and  no  complaint.  The  facts  would  warrant  this  infe- 
rence. Whether  done  by  the  deceased  would  depend  upon 
what  reliance  should  be  placed  upon  the  evidence  and  the 
inferences  to  be  drawn  from  it.  It  might  be  inferred  that  it 
was  improbable  or  impossible  even.  One  physician  testified 
that  he  didn't  think  she  could  have  done  it.  She  was  not 
pr^nant,  and  there  is  no  evidence  that  she  believed  she  was, 
and  it  was  legitimate  to  believe  that  she  did  not  do  it  to  pro- 
duce a  nuscarriage,  and  the  jury  might  have  inferred  that  she 
would  not  have  done  it  to  commit  suicide,  because,  first,  she 
oould  not,  and  second,  she  would  not  be  likely  to  know  that 
death  could  be  produced  in  that  manne? ;  and  in  addition  to 
this,  it  was  the  duty  of  the  jury  to  consider  the  inculpatory 
circumstances  against  the  prisoner,  the  want  of  affection,  the 
ill  feeling,  the  threats,  the  quarrel  and  violence  at  the  time, 
his  conduct  as  stated  by  himself  in  going  into  the  room  and 
finding  her  Ueeding  profusely,  and  waiting  until  she  was 
incapable  of  speaking  before  offering' aid  or  giving  the  alarm, 
and  from  all  these  and  other  circumstances  the  jury  might 
have  inferred  that  the  prisoner  must  have  inflicted  the  wound. 
All  we  mean  to  say  is,  that  it  was  a  question  of  fact  for  the 
jury,  and  not  of  law  for  the  court ;  and  that  the  case  was  not 
80  defective  as  to  require  the  court  to  take  it  from  the  jury. 
Some  of  the  members  of  the  court  are  of  opinion  that  the 
evidence  of  some  of  the  facts  is  too  unsatisfactory  and  thcT 
&cts  themselves  too  inconclusive  to  exclude  any  hypothesis 
consistent  with  innocen(» ;  others  think  that  the  jury  were 
justified  firom  the  evidence  in  finding  that  the  prisoner 
infiicted  the  wound.  This  is  only  referred  to  as  illustra- 
tive of  the  nature  of  the  question  involved,  and  to  show 
that  it  is  one  of  fact.  The  jury  is  the  constituted  and  most 
appropriate  tribunal  to  decide  such  questions,  and  it  is 
neither  lawful  nor  desirable  to  restrict  their  functions.    The 
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fiicts  were  properly  and  fairly  submitted  to  the  jury.  There 
is  an  exception,  however,  to  one  portion  of  the  charge,  which 
deserves  attention.  The  court  submitted  the  propriety  of  a 
conviction  of  manslaughter  in  the  second  degree,  upon  the 
theory  that  the  prisoner  might  not  have  been  actuated  by  a 
premeditated  design  to  produce  death,  and  yet  in  the  excite- 
ment of  a  quarrel  with  the  deceased,  in  the  sudden  heat  of 
passion,  have  inserted  the  instrument  in  her  private  parts  for 
the  purpose  of  maiming  or  dishonoring  her  on  account  of  sus- 
picions in  regard  to  her  chastity,  or  because  he  was  inflamed 
with  passion  at  the  time,  and  thus  have  produced  her  death 
in  a  cruel  and  unusual  manner,  and  this  was  excepted  to. 
There  was  evidence  sufficient  to  find  heat  of  passion,  and  the 
act  committed,  if  done  by  the  prisoner,  woiild  be  sufficiently 
cruel  and  unusual  to  fall  within  the  definition  of  the  statute, 
and  the  jury  could  find  the  absence  of  a  premeditated  design 
to  produce  death ;  but  the  motive  suggested  was  entirely  with- 
out' foundation  in  the  evidence.  There  is  not  the  slightest 
evidence  tending  to  show  that  the  deceased  was  unchaste  or 
that  the  prisoner  entertained  any  suspicion  of  a  want  of  chas- 
tity. Considerable  effort  seems  to  have  been  made  to  prove 
everything  that  he  said  against  her,  and  not  a  word  appears 
upon  that  subject.  It  does  appear  that  on  some  occasions'  she 
was  wandering  about  in  th^  night,  but  on  these  occasions  she 
seems  to  have  been  temporarily  insane  from  intoxication,  and 
there  is  no  evidence  of  any  act  of  lewdness  in  fact,  or  that  the 
prisoner  charged  or  suspected  any  such  thing,  and  the  ques- 
tion is  whether  this  suggestion  of  a  motive  not  warranted  by 
any  evidence  was  error.  Motive  is  an  inducement,  or  that 
which  leads  or  tempts  the  mind  to  indulge  the  criminal  act. 
It  is  resorted  to  as  a  means  of  arriving  at  an  ultimate  fact, 
not  for  the  purpose  of  explaining  the  reason  of  a  criminal  act 
which  has  been  clearly  proved,  but  from  the  important  aid  it 
may  render  in  completing  the  proof  of  the  commission  of  the 
act  when  it  might  otherwise  remain  in  doubt.  With  motives, 
in  any  speculative  sense,  neither  the  law  nor  the  tribunal 
which  administers  it  has  any  concern.     (Bur.  on  Cir.  Evi., 
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296.)  It  is  in  cases  of  proof  by  drcninstantial  evidence  that 
the  motive  often  becomes  not  only  material,  bnt  controlling, 
and  in  such  cases  the  facts  from  which  it  may  be  inferred 
most  be  proved.  It  cannot  be  imagined  any  more  than  any 
other  circumstance  in  the  case.  The  jury  in  this  case  declined 
to  find  the  accused  guilty  of  murder,  because  they  doubtless 
believed  the  evidence  insufficient  to  establish  the  fact  that  the 
act  was  committed  by  him.  The  same  degree  of  certainty  as 
to  that  fact  was  requisite  to  convict  of  manslaughter,  but  with 
the  suggested  motive  in  the  case  it  may  have  been  sufficient  to 
turn  the  scale  against  him.  If  any  facts  had  existed  warrant- 
mg  the  inference  of  such  a  motive,  it  would  have  been  legiti- 
mately persuasive  to  convince  the  mind  of  the  guilt  of  the 
accused ;  bnt  without  any  foundation  in  the  evidence,  it  was 
improper  to  consider  it.  From  the  charge  of  the  court  the 
jury  had  a  right  to  suppose  that  they  could  properly  regard 
the  existence  of  such  a  motive  as  a  circumstance ;  and  as  we 
cannot  determine  what  influence  it  had  in  their  minds  in 
removing  the  apparent  improbabilities  of  such  a  crime  or  in 
explaining  and  accounting  for  such  an  extraordinary  outrage, 
and  as  we  cannot  say  that  it  had  no  weight  and  did  not  preju- 
dice the  prisoner,  we  feel  constrained  to  hold  the  exception 
to  this  point  of  the  charge  well  taken.  For  this  error  the 
judgment  of  the  Supreme  Court  must  be  affirmed. 

All  concur  except  Gbovbb  and  Feokham,  JJ.,  dissenting. 

Judgment  affirmed. 
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^43  2S9i  In  the  Mattes  op  the  Application  op  the  Matob,  etc.,  op 
THjs  City  op.  New  Yobk,  relative  to  the  wiDenino  and 
straightening  op  Bboadwat. 

All  order  confirming  the  report  of  commissioners  of  estimate  and  asseas- 
nient  in  proceedings,  under  the  provisions  of  chapter  890,  Laws  of  18G9, 
for  the  widening  and  straightening  of  Broadway,  may  be  set  aside  upon 
motion  for  irregularity,  mistake  or  fraud. 

The  provision  in  the  act  of  1818  (g  178,  chap.  86,  Laws  of  1818),  declaring 
that  the  report  of  commissionerB  of  estimate  and  assessment,  when  con- 
firmed, shall  be  "  final  and  conclusive,'*  has  reference  to  an  appeal  there- 
fi^m ;  not  to  the  remedy  by  motion  to  set  it  aside. 

(Aigued  March  28, 1872 ;  decided  April  9, 1872.) 

Appeal,  by  J.  "Watts  De  Peyster,  from  order  of  the  Gene- 
ral Term  of  the  Supreme  Court  in  the  first  judicial  district, 
affirming  order  of  Special  Term,  setting  aside  an  order 
confirming  the  report  of  commissioners  of  estimate  and  assess- 
ment, in  proceedings  under  chap.  890,  Laws  of  1869,  and 
appointing  new  commissioners.  The  facts  sufficiently  appear 
in  the  opinion.  (Eeported  below  42  How.  Pr.  K.,  220.) 

Jokn  >ff.  Reynolds  for  the  appellant.  The  order  of  Decem- 
ber 28,  1871,  was  not  appealable,  but,  on  its  entry,  became 
"final  and  conclusive."  {Bowery  Ex.  Case^  2  Abb.,  270, 
869;  29  How.,  180;  1  Abb.,  460;  16  How.,  353;  N.  Y,  O. 
R.  JS.  Co.  V.  Marvin,  1  Ker.,  279  ;  In  re^  76  id. ;  12  Abb., 
817 ;  In  re,  66  id. ;  23  How.,  256 ;  Mayor,  etc.,  v.  Erhen, 
88  N .  Y.,  311 ;  C.wndW.  Streets,  2  Ker.,  406.) 

A.  J.  Va/nderpod  for  the  respondent.  The  legislature  had 
the  power  to  intervene  and  authorize  proceedings  to  set  aside 
and  vacate  the  order.  {Day  v.  Oreen,  4  Cush.,  433 ;  Fair- 
iUle  V.  Gilbert,  2  T.  R.,  169 ;  Opening  of  Alba/ny  Street,  6 
Abbott,  273 ;  Britton  v.  The  Mayor,  21  How.  Pr.,  251.) 
The  general  rules  of  estoppel  do  not  apply  to  public  officers. 
{People  V.  RvsseU,  4  Wend.,  573,  576 ;  Z7".  S.  v.  Kirhpatrich, 
9  Wheat.,  720.)    The  act  of  February  27,  1871,  was  valid. 
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{Colder  v.  £ua,  3  Dallas  U.  S.  R.,  386 ;  Grim  v.  Weissen- 
berffy  57  Penn.,  433.)  In  confirming  the  report  the  court  acts 
as  a  conrt,  and  the  decisions  are  subject  to  review.  (Con., 
art.  1,  §  7;  Embury  v.  Comiery  3  K  Y.,  511,  523 ;  Stuber  v. 
KeUy^  7  HiU,  9,  14 ;  2  Den.,  323 ;  C.  and  W.  Streets,  12  N. 
T.,  406,  411 ;  Laws  of  1854,  chap.  270 ;  £tng  v.  Mayor,  36 
N.  Y.,  182;  Matter  of  Wall  Street,  17  Barb.,. 617;  Laws  of 
1839,  p.  185,  §  9 ;  J71  re  Commisitionera  of  Centnral  Park, 
Albany  L.  J.,  vol.  5,  p.  25 ;  jft.  cJfe  S.  R.  R,  Co.  v.  Dwois, 
43  N.  Y.,  137;  In  re  N.  Y.  cfe  O.  M.  R.  R.  Co.,  40  How., 
335.)  The  right  of  review  can  only  be  limited  by  written 
notice  of  the  order.  (Code,  §  332 ;  Peareon  v.  Lovejoy,  58 
Barb.,  407 ;  Champion  v.  Plym.  Congregation,  42  id.,  441 ; 
Levy  V.  Roberta,  8  Abb.  Pr.  R.,  310 ;  Fry  v.  Bennett,  7  id., 
352 ;  Colby  v.  Dennia,  36  Maine,  13 ;  In  re  Metoalf  cfe  Dun- 
can, 2  Benedict,  78.)  The  legislature  may  always  alter  the 
form  of  administering  justice,  and  may  transfer  jurisdiction 
£rom  one  tribunal  to  another.  {Sprvngfieid  v.  Hampden 
Commiaaioner  of  Highwaya,  6  Pick.,  501 ;  Burch  v.  New- 
berry, 4  How.  Pr.  R,  145  ;  S.  C.  on  appeal,  10  N.  Y.,  374 ; 
Freeborn  v.  Smith,  2  Wall.,  160, 175.)  It  may  modify  an 
existing  remedy,  or  remove  an  impediment  in  the  way  of  ^ 
legal  proceedings.  {I{^>bum  v.  Curtia,  7  Watts,  300 ;  Schen- 
ley  V.  City  of  Alleghany,  35  Penn.  State  R.,  29,  57,  reasserts 
this  doctrine.)  The  right  of  the  courts  to  set  aside  an  order 
or  judgment  for  fraud,  mistake,  irregularity  or  illegality  is 
unquestioned.  (3  Abb.  Dig.,  524 ;  Baldwin  v.  Mc^yor,  S 
Keyes,  287 ;  People  ex  rel,  Taylor  v.  The  Mayor,  11  Abb., 
66 ;  Sharp  v.  Mayor,  9  Abb.,  243, 426 ;  Cutwater  v.  Mayor^ 
18  How.  572,  576.)  Upon  the  question  of  legislative  power, 
see  JBuUer  v.  PaJmer  (1  Hill,  324) ;  Burch  v.  Newberry  (10  N. 
Y.,  374 ;  S.  C.  [Supreme],  4  How.  Pr.  R.,  145) ;  People  v. 
TUtibeU  (4  Cow.,  385) ;  Syracuae  Bank  v.  Dama  (16  Barb., 
192) ;  In  re  CorOandt  PaJmer  (40  N.  Y.,  561) ;  Springfield 
V.  IIampden\Q  Pick.,  508);  Jacguina  v.  Commonwealth  {9 
Gush.,  279) ;  Hepburn  v.  Curtia  (7  Watts,  300) ;  Foater  v. 
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E»8«c  Bank  (16  Mass.,  ^45) ;  Freeborn  v.  Smith  (2  Wall., 
160);  Matter  of  Beams  (17  How.  Pr.  R,  459). 

Peckham,  J.  In  May,  1869,  a  law  was  passed  authorizing 
the  widening  and  straightening  of  Broadway,  in  the  city  of 
New  York,  between  Thirty-fourth  and  Fifty-ninth  streets, 
and  the  widening  thereof  between  Thirty-second  and  Thirty- 
fifth  streets,  and  between  Forty-second  and  Forty-seventh 
streets.  It  directed  the  making  and  filing  of  certain  maps, 
etc.,  of  said  proposed  improvements,  and  then  required  the 
corporation,  for  and  in  behalf  of  the  city  and  for  public  use, 
to  acquire  title  to  the  lands  required  therefor,  pursuant  to  the 
statutes  on  that  subject,  and,  for  that  purpose,  to  apply  to 
the  court  for  the  appointment  of  three  commissioners  of  esti- 
mate and  assessment. 

Under  this  act  the  proceedings  authorized  were  instituted, 
and  the  report  of  the  commissioners  of  estimate  and  assess- 
ment made  therein  was  confirmed  at  a  special  term  of  the 
Supreme  Court  on  the  24th  day  of  December,  1870. 

On  the  27th  of  February,  1871,  a  law  was  passed  authoriz- 
ing an  appeal  by  the  city  from  the  order  confirming  the 
report  of  the  commissioners,  withii^  four  months  from  its 
entry.  This  law,  also,  and  in  addition,  authorized  the  mayor, 
aldermen  and  commonalty  to  move  to  set  aside  the  order  of 
confirmation  at  Special  Term.  And  ^'  if  It  shall  appear  to  the 
court  that  there  was  any  error,  mistake,  irregularity  or  illegal 
act  in  the  said  proceedings  for  the  widening  and  straightening 
of  Broadway  at  any  stage  of  the  said  proceedings,  or  if  it 
shall  appear  that  the  assessments  for  benefit,  or  the  awards 
for  damage,  or  any  or  either  of  them,  have  been  unfair  or 
unjust,  or  inequitable  or  oppressive  as  respects  *  said  city,'  or 
any  person  or  persons  affected  thereby,  the  court  shall  vacate 
said  order  of  confirmation."  which  shall  then  be  void,  and 
refer  the  matter  back  to  commissioners  again. 

A  motion,  upon  notice,  was  made  on  behalf  of  the  city  to 
set  aside  said  order  of  confirmation ;  and  after  hearing  the 
parties  the  Special  Term  of  the  Supreme  Court  vacated  the 
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order  of  coniirmation  and  appointed  new  commissioners  in 
said  matter.  Upon  appeal  by  this  appellant,  the  General 
Term,  in  the  first  judicial  department,  affirmed  this  order; 
and  from  that  affirmance  this  appeal  is  brought. 

The  appellant  now  insists  that  the  Special  Term  had  no 
power  to  set  aside  this  order  of  confirmation,  or  that  the  order 
itself,  by  force  of  the  statute  of  1813,  vested  the  title  to  the 
premises  required  in  said  matter  in  the  mayor,  etc-,  of  the 
city,  and  the  city  became  liable  to  pay  the  awards  made, 
according  to  that  act,  that  no  appeal  would  lie  from  that 
order  of  confirmation  ;  and  thus  the  rights  and  liabilities  of 
the  parties  having  become  fixed  and  absolute,  there  was  no 
power,  legislative  or  judicial,  to  change  them.  That  the  said 
act  of  the  legislature,  passed  in  1871,  was  therefore  unconsti- 
tutional and  void. 

The  argument  of  the  counsel  for  the  appellant  is  based 
entirely  upon  the  position  that  the  city  had  no  legal  remedy 
or  relief  from  that  order  of  confirmation.  If  it  had,  then  it 
is  scai-cely  denied  that  the  court  had  power  to  make  the  order 
appealed  from. 

The  courts  have  not  agreed  upon  the  question  whether  this 
order  of  confirmation  is  or  is  not  appealable.  I  do  not  deem 
it  important  to  decide  that  question  in  the  disposition  of  this 
case.  But  it  is  cl^r  that  the  Supreme  Court  at  Special  Term 
confirming  this  report  of  the  commissioners,  acted  as  a  court 
and  not  as  a  commissioner.  {In  re  Ccmal  and  Walker  Streets^ 
12  N.  Y.,  406.)  Why  then  could  not  that  court,  upon  motion, 
set  aside  that  order  of  confirmation  for  irregularity,  mistake 
or  fraud  ?  Why  could  not  the  same  judge,  before  whom  the 
order  was  made,  grant  a  rehearing  before  himself  in  that  as 
in  any  other  case  ? 

Suppose  the  proper  notices  required  of  the  filing  of  the 
abstract  of  the  report,  and  of  the  time  when  the  report  would 
be  presented  for  confirmation  had  been  entirely  omitted,  and 
the  court  had  confirmed  it  under  the  impression  that  the 
notices  had  been  given,  would  the  parties  injured  be  deprived 
of  their  property  by  such  an  order  without  any  relief  ?    Sup- 
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pose  a  plain  mistake  were  made  by  a  copying  derk  in  the 
amount,  either  assessed  or  awarded,  of  a  yerj  large  snm,  and 
thus,  inadvertently,  it  had  been  confirmed,  is  there  no  relief? 
Suppose  there  was  gross  connivance  and  oorraption  between 
the  commissioners,  some  of  the  parties  interested  and  the 
acting  officers  of  the  city,  to  the  great  injury  of  the  city  or 
of  property  owners  and  the  report  is  confirmed,  is  there  no 
relief?  In  most  cases  of  fraud,  mistake  or  irregularity,  an 
appeal  would  afford  no  relief,  as  the  defect  might  not,  and 
probably  would  not,  appear  upon  the  return  to  the  appeal. 

There  is  no  statute  prohibiting  the  making  of  a  motion  for 
relief  in  such  a  case.  It  is  generally  the  only  remedy  where 
other  facts  than  the  record  presents  are  required  to  show  the 
ground  for  relief.  It  is  a  conceded  power  of  the  court  to 
hear  such  motions  in  ordinary  cases  of  judgments  or  orders  in 
suits  there  pending,  and  no  reason  is  perceived  why  the  court 
does  not  possess  and  should  not  exercise  the  like  power  in 
ca^es  of  this  character. 

The  provision  in  the  statute,  that  th^  report  when  con- 
firmed shall  be  ''final  and  conclusive,"  has  reference  to  an 
appeal  therefirom,  not  to  the  remedy  by  motion  to  set  it  aside 
for  irregularity,  fraud  or  mistake.  That  provision  was  aiming 
at  a  regular  confirmation  of  a  report  free  from  material  fraud  or 
mistake.  It  plainly  never  intended  to  give  a  vested  interest 
in  a  mistake,  an  irregularity  or  a  fraud,  whereby  important 
rights  of  property  were  acquired  or  lost.  It  had  reference 
simply  to  an  appeal  upon  the  merits,  and  is  satisfied  with 
that.  All  judgments  are  liable  to  be  set  aside  for  fraud,  mis- 
take or  irregularity ;  and  a  vested  interest  therein  is  subject 
to  that  liability. 

Whether  the  legislature  had  power  to  pass  this  act  for  the 
purpose  of  vacating  this  order  of  confirmation  I  do  not  pro- 
pose to  discuss,  as  I  do  not  place  the  authority  upon  this 
statute  to  interfere  with  that  order. 

There  are  various  and  appropriate  provisions  in  this  statute 
of  1871,  to  take  effect  in  case  the  order  of  confirmation  should 
be  set  aside. 
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No  point  is  made  here  as  to  tlie  Bofficiency  of  the  grounds 
for  the  action  of  the  com*t  in  setting  this  order  aside  if  it  had 
the  power.  There  was  irregularity  and  fraud  enough  to  jus- 
tify the  action  of  the  court  upon  either  ground.  Gross  injus- 
tice was  the  consequence  of  either.  The  order  appealed  from 
should  be  affirmed  with  costs. 

All  concur ;  BapallO,  J.,  not  sitting. 

Order  affirmed. 


Thk  FmsT  National  Bank  of  ITtioa,  llospondent,  v.  Thbo-    itl  aS 
DosB  P.  Ballou,  impleaded,  etc.,  Appellant.         *       i^^^mt 

^^  « 

The  requirement  of  section  110  of  the  Code,  that  au  acknowleilg^ent  or 
new  promise  to  take  a  case  ont  of  the  operation  ol  toe  statute  ot  limita- 
tions must  be  in  writing,  does  not  alter  the  effect  of  a  payment  of  prin- 
cipal or  interest  Nor  does  it  prescribe  any  new  rule  of  evidence  as  to 
the  fact  of  such  payment ;  and  it  may  be  proved  by  oral  hdmissions  of 
the  debtor.  Such  payment  may  be  made  by  an  agent,  and  the  authority 
of  the  agent  may  be  proved  by  parol  evidence. 

Where  a  payment  of  interest  is  made  upon  a  promissory  note  by  the  maker 
in  the  name  of  and  as  agent  for  an  accommodation  indorser,  a  subse- 
quent recognition  and  approval  of  the  act  by  the  indorser,  with  full 
knowledge  of  the  facts,  is,  as  regards  the  statute  of  limitations,  equally 
binding  upon  him  as  a  payment  made  by  himself.  It  is  immaterial  whose 
money  is  used  in  making  the  payment. 

(Argued  April  1st,  1873  ;  decided  April  9th,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Com't  in  the  fifth  judicial  district  in  favor  of  plain- 
tiff, entered  upon  a  verdict. 

The  action  was  brought  to  recover  the  amount  of  three 
promissory  notes  made  by  defendant,  Shearman,  and  indorsed 
hj  defendant.  Ballon,  for  the  accommodation  of  Shearman. 
Ballon  alone  appeared  in  the  action  and  pleaded  the  statute  of 
limitations.  Three  payments  of  interest  were  made  upon  the 
note  hj  Shearman  within  six  years  of  the  commencement  of 
the  action.  He  received  a  receipt  stating,  in  substance,  that 
plaintiff  received  the  payment  from  Ballon  by  the  hand  of 
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Shearman.  A  copy  of  the  receipt,  with  statement  annexed,  was 
shown  to  Ballou  by  the  cashier,  who  informed  Ballon  that  he 
had  given  the  receipt.  Ballou  examined  them  and  pronounced 
them  all  right. 

The  court  charged  the  jury,  in  substance,  that  if  Ballon 
paid  the  interest  himself  within  six  years,  or  if  he  ratifiod  the 
act  of  Shearman,  the  maker  of  the  note,  who  assumed  to  pay 
it  for  him,  such  ratification  being  with  full  knowledge  of  the 
facts,  then  that  plaintiff  was  entitled  to  recover. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
the  amount  of  the  notes. 

Case  and  exceptions  were  ordered  to  be  heard  at  first 
instance  at  General  Term. 

Francis  Kemam,  for  the  appellant.  The  contract  of  the 
maker  and  indorser  were  different,  and  the  causes  of  action 
reversed.  (Story  on  Prom.  Notes,  §§  135,  198*;  Seahuryy. 
Hungerford^  2  Hill,  80, 82.)  Ballou's  defence  is  not  imp&ired 
by  payments  made  by  Shearman,  and  no  acknowledgment 
of  Ballou  will  take  the  case  out  of  the  statute,  unless  in  writ- 
ing signed  by  him.  (Code,  §  10 ;  Shoemaker  v.  Benedict^  11 
JS^.  Y.,  176 ;  Payne  v.  Slate^  39  Barb.,  634.)  The  burden 
was  upon  the  plaintiff  to  establish,  affirmatively,  the  fact 
relied  upon  to  take  the  case  out  of  the  operation  of  the  statute. 
{Cla/rke  v.  Dxitcher^  9  Cow.,  674 ;  Stafford  v.  Bryan^  3 
Wend.,  532 ;  Purdy  v.  Amtim,,  3  id.,  187 ;  Code,  §  110 ; 
BoseveU  v.  Mack,  6  J.  Ch.,  266.) 

A.  S.  Johnson  for  the  respondent.  An  oral  admission  by 
Ballou  that  he  had  made  a  payment  on  the  note  within  six 
years,  would  take  the  note,  as  against  him,  out  of  the  statute 
of  limitations.  (Code,  §  110  ;  Williams  v.  Oridley,  9  Met- 
calf,  482,  485 ;  Sipley  v.  LumbeH,  30  Maine  [17  Shepley], 
253 ;  Angell  on  Limitations,  §  244 ;  Read  v.  Hurst,  7  Wend., 
408  ;  Sibley  v.  Phelps,  6  Cushing,  172.)  A  subsequent  rati- 
fication of  a  principal  of  a  previous  unauthorized  act  of  an 
assumed  agent,  is  equivalent  to  a  prior  authority.    {Com. 
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Bank  of  Buffalo  v.  Warren,  15  N.  Y.,  579,  580,  682;  Brie- 
hone  v.  Adams,  3  id.,  129  [last  of  page  131] ;  Lavyrence 
Y.  Taylor,  6  Hill,  137;  Story  on  Agency,  §§  244,  242, 
252 ;  McLean  v.  Dwnn,  4  Bingham,  722 ;  Damis  v.  Shields, 
24  Wend.,  325.)  The  principal  cannot  adopt  part  of  the  act 
of  his  agent  and  reject  the  rest.  (1  Comstock,  433 ;  6  Sel- 
den,  335.)  The  transaction  between  Ballon  and  tlie  cashier 
was  a  sufficient  recognition  of  the  agency  of  Shearman  to 
take  the  case  ont  of  the  statute.  '{Win^hdl  v.  Bowma/n,  21 
Barb.,  448  ;  Winchell  v.  Hicks,  18  N.  Y.,  558 ;  J£unro  v. 
Potter,  34  Barb.,  358 ;  Hawley  v.  QrvnooU,  42  id.,  18 ;  Mil- 
l&r  V.  TalcoU,  46  id.,  168.) 

Rapallo,  J.'  The  &ct  relied  upon  by  the  respondent  to 
take  this  case  out  of  the  operation  of  the  statute  of  limitations 
is  a  payment  by  the  defendant  of  interest  on  the  notes  in  suit, 
made  on  the  26th  of  July,  1859,  which  was  less  than  six 
years  before  the  commencement  of  the  action. 

Section  110  of  the  C!ode,  which  requires  that  an  licknow- 
ledgment  or  new  promise  should  be  in  writing,  does  not 
alter  the  effect  of  a  payment  of  principal  or  interest.  Nor 
does  it  prescribe  any  new  rule  of  evidence  as  to  the  fact  of 
such  a  payment.  {Cleave  v.  Jones,  4  Eng.  Law  and  Eq.,  514 ; 
WiUiams  v.  Oridley,  9  Mete,  485 ;  S^ley  v.  Lwmbert,  30 
Maine,  253.) 

All  of  the  cases  were  decided  upon  statutes  conforming 
substantially  to  section  110  of  the  Code. 

That  enactment  may,  therefore,  be  laid  out  of  yiew  in  the 
present  case. 

The  payment  was  shown  to  have  been  made  to  the  plaintiff 
by  Shearman,  the  maker  of  the  notes,  in  the  name  and  behalf 
of  the  defendant.  Ballon,  taking  a  receipt  at  the  time  as  for 
money  paid  by  the  defendant  by  the  hand  of  Shearman. 

It  is  not  disputed  that  a  payment  made  by  an  authori^sed 
agent  would  be  effectual  to  take  a  case  out  of  the  statute. 
And  it  is  equally  clear  that  Shearman,  though  the  principal 
debtor  on  the  notes,  might  act  as  such  agent.    If  authorized 
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by  the  defendant,  it  was  liis  act,  and  an  uneqniyocal  recogni- 
tion by  him  of  the  existence  of  the  debt.  It  is  only  by  rea- 
son of  their  effect  as  snch  a  recognition  that  partial  payments 

.  are  available  in  cases  of  this  deiycription.    {Shoemaker  y.  Bene- 
dict, 11  N.  Y.,  185, 189.) 

The  only  question  in  controversy  here  is,  whether  the 
aathority  of  Shearman  to  bind  the  defendant  was  estab- 
lished. An  express  ratification  is  relied  on  for  this  pur- 
pose. Unless  there  is  some  reason  why  a  transaction  of 
this  description  should  be  an  exception  to  the  general  rule, 
that 'a  subsequent  ratification  is  equivalent  to  a  previous 
authority,  it  is  impossible  to  say  that  the  confirmation  by  the 
defendant  of  Shearman's  act,  with  full  knowledge  of  what  he 
had  done,  did  not  render  it  binding  upon  him. 

There  is  nothing  in  the  authorities  cited  tending  to  show 
that  this  case  is  an  exception  to  the  general  rule.  Notwith- 
standing the  statutory  requirement  that  acknowledgments 
and  new  promises  be  in  writing,  a  part  payment  may  be 
proved  by  the  oral  admission  of  the  party.  (4  Eng.  L.  and 
£q.,  514  ;  9  Mete,  485  ;  30  Maine,  253.  See,  also,  Read  v. 
Ilurd,  7  Wend.,  408;  Mletf  v.  Phdpa,  6  Cush.,  172.) 
There  is  no  reason  why  the  authority  of  an  agent  who  has 
made  a  payment  may  not  be  proved  in  a  like  manner.  Yet 
in  neither  of  these  cases  is  the  evidence  so  satisfactory  and 
conclusive  as  where,  as  in  this  case,  with  a  full  written  state- 
ment before  liim  of  what  has  been  done,  showing  on  its  face 
that  it  was  done  in  his  name,  the  party  soaght  to  be  charged 
expressly  approves  the  act.  He  does  not  merely  admit  that 
the  party  who  acted  in  his  name  had  authority  to  do  so,  but 
he  confirms  and  adopts  the  act  done  /and  makes  it  his  own, 
whethefr  previously  authorized  or  not,  thus  entitling  himself 

^  to  all  the  benefits,  and  assuming  all  the  burdens  resulting 
from  it. 

I  am  unable  to  discover  any  reason  why  the  ordinary  con- 
sequences of  a  ratification  should  not  ensue  in  this  case.  The 
payment  of  the  interest  was  actually  made ;  and  the  adoption 
of  this  payment  by  the  debtor,  as  a  payment  made  by  him* 
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self,  IB  as  unequivocal  a  recognition  of  his  liability  for  the 
principal  as  if  he  had  made  the  payment  with  his  own  hands. 
It  is  more  than  a  mere  oral  acknowledgment  of  liability 
which  is  liable  to  misapprehension  or  misstatement.  It  is  the 
adoption  of  an  act  done  by  a  third  party  in  his  name,  une^ 
quivocal  in  its  character,  and  inconsistent  with  any  other 
theory  than  that  of  an  existing  liability  on  his  part. 

Furthermore,  the  rights  of  both  parties  were  afiEected  by 
the  payment.  The  unqualified  recognition  and  approval  of 
it^  communicated  to  the  bank  by  the  defendant,  amounted  to 
a  consent  on  his  part  that  it  should  be  deemed  a  payment 
made  by  him,  which  fixed  the  time  from  which  the  statute 
should  begin  to  run ;  and  on  this  the  bank  was  entitled  to 
rely. 

The  &ct  that  the  payment  was  made  by  a  check  drawn  by 
Shearman  upon  his  own  bank  account  did  not  necessarily 
show' that  the  payment  was  not  made  as  a  payment  by  the 
defendant.  Althongh  Shearman  was  liable  on  the  same  notes, 
yet  there  was  nothing  in  that  circumstance  to  prevent  an 
arrangement  between  the  parties  by  which  he  should  make  * 
this  payment  for  and  on  behalf  of  the  defendant ;  and  if  he 
did  so,  it  was  immaterial  whose  money  he  used.  If  the 
defendant  had  made  the  payment  in  person,  but  Shearman 
had  famished  the  money,  the  payment  would  be  none  the 
less  effectual  as  an  admission  of  liability  to  bind  the  defend- 
ant. And  if  the  defendant  requested  Shearman  to  make  it 
in  defendant's  name,  the  effect  of  the  payment  as  a  recogni- 
tion of  the  defendant's  liability,  would  not  be  diminished  by 
the  fact  that  Shearman  used  his  own  n^pney.  The  subsequent 
ratification  of  a  payment  made  in  that  form  is  as  effectual  a 
recognition  of  liability  as  if  the  payment  had  been  made  by 
previous  request. 

The  bank  could  not  know  whose  funds^  were  used,  or  that 
the  moneys,  against  which  the  check  was  drawn,  had  not  been 
furnished  by  the  defendant.  The  jury  have  found  that  Shear- 
man made  the  payment  as  agent  for  and  on  account  of  the 
defendant ;  and  that  the  defendant,  with  knowledge  of  that 
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fact,  ratified  his  act.  The  jury  were  charged  that,  to  make 
the  transaction  binding  upon  Ballon,  he  must  have  ratified  it 
with  knowledge  that  Shearman  had  assumed  to  pay  the  inte- 
rest as  his  agent  or  on  his  account.  They  must  have  found 
that  the  defendant  examined  the  statement  and  receipt  as 
testified  to  by  Eogers ;  and  that,  with  knowledge  of  their 
contents,  he  approved  the  transaction.  The  receipt  acknow- 
ledged the  receipt  of  the  interest  from  T.  B.  Ballou,  per  hand 
of  J.  A.  Shearman.  The  statement  described  the  notes  in 
suit,  with  others,  and  it  would  be  difiicult  to  conceive  a  more 
clear  and  unequivocal  ratification  of  a  payment  by  an  agent 
than  is  established  by  the  finding,  which,  under  the  charge, 
the  jury  must  have  made. 

We  have  examined  the  various  exceptions  taken  upon  the 
trial,  but  find  none  which,  in  oiir  opinion,  call  for  a  reversal 
of  the  judgment. 

The  judgment  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


The  Marine  Bank  of  Chicago,  Appellant,  v,  Tunis  Van 

Bbunt,  Respondent. 

Where  application  is  made  to  a  surrogate,  under  chapter  1^5,  Laws  of 
1850,  for  leave  to  issue  execution  against  the  estate  of  a  deceased  Judg- 
ment debtor,  the  claimants  of  the  property  sought  to  be  applied  in  satis- 
foction  of  the  Judgment,  and  the  personal  representatives  of  the  deceased 
are  entitled  to  be  heard,  and  should  have  notice.  Without  notice  to  the 
parties  affected,  the  Jurisdiction  of  the  surrogate  is  improperly  exercised. 

The  act  of  1850  is  not  in  conflict  with  the  provisions  of  section  876  of  the 
Code  in  reference  to  enforcing  Judgments  against  the  estate  of  a  deceased 
Judgment  debtor,  nor  is  it  inconsistent  with  the  remedy  given  by  the  Code. 
That  act  is  cumulative,  and  makes  the  leave  of  the  surrogate  necessary 
in  addition  to  the  order  and  Judgment  of  the  court  An  execution  can- 
not issue  without  the  order  and  permisBion  of  both  tribunals.  The 
court  of  law  adjudges  the  legal  rights  of  the  parties,  and  that  the  cre- 
ditor is  legally  entiUed  to  enforce  the  Judgment  against  property  in  pos- 
session of  the  parties  to  the  proceeding.    The  surrogate  passes  upon  the 
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rights  of  the  creditor  in  view  of  the  conflicting  or  eqnal  claims  of  others 
npon  the  estate.  Either  proceeding  may  be  first  taken  or  they  may  pro 
ceed  pari  passu, 

(Argued  April  2, 1872 ;  decided  April  9, 1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  tlie  firet  judicial  district,  affirming  an  order  of  Spe 
cial  Term  setting  aside  an  execution. 

In  March,  1867,  and  during  the  lifetime  of  the  defendant, 
judgment  was  recovered  in  this  action  for  $6,858.12.  No 
execution  was  issued  during  defendant's  lifetime.  After  the 
death  of  defendant,  one  Hammond  commenced  an  action 
against  plaintiff,  and  caused  a  warrant  of  attachment  to  be 
issued  against  it  as  a  foreign  corporation.  Under  this  attach- 
ment the  judgment  was  levied  upon  and  subsequently  sold 
by  the  sheriff  by  order  of  the  court.  Mr.  Hammond  became 
the  purchaser,  who  sold  and  assigned  it  to  George  Yanderlip. 

More  than  one  year  after  the  death  of  the  judgment  debtor, 
and  within  five  years  of  the  entry  of  judgment,  Mr.  Vander- 
lip  applied  to  the  surrogate,  under  chapter  295,  Laws  of  1850, 
for  leave  to  issue  execution  against  the  estate,  for  the  purpose 
of  collecting  his  judgment,  which  was  granted,  and  thereupon 
execution  issued,  and  was  levied  upon  certain  leasehold  pre- 
mises of  the  deceased  judgment  debtor,  which  were  advertised 
for  sale. 

Upon  motion  of  the  widow  of  and  special  administratrix  of 
the  deceased,  an  order  was  granted  setting  said  execution 
aside  as  irregular,  from  which  order  said  Yanderlip  appealed, 
and  upon  its  affirmance  appealed  to  this  court. 

K  G.  SaJ/mon  for  the  appellant.  The  execution  was  regu- 
larly issued.  (  WUgus  v.  Bloodgoodj  33  How.,  289 ;  Code,  §§ 
284,  428 ;  Laws  of  1850,  chap.  295 ;  Flarmagan  v.  Tmneny 
63  Barb.,  387.) 

t/1  K  BurriU  for  the  respondent.    The  order  of  the  General 
Term  is  not  appealable.    {Bank  of  Genesee  v.  Spencer,  18 
SicKBLft— Vol.  IV.        21 
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N.  T.,  150 ;  De  Barante  v.  Deyemumdj  41  N.  Y.,  355.) 
The  execution  was  irregular  and  unauthorized.  {Dox  v. 
JBackenstose^  12  Wend.,  542 ;  2  E.  S.,  88,  §  32 ;  Frink  v. 
Morrison^  13  Abb.,  80 ;  Alden  v  Clarkj  11  How.,  213;  Code, 
§§  69,  428  ;  Cameron  v.  Young^  6  How.,  372 ;  Thurston  v. 
jffJnj',  1  Abb.,  127;  Ireland  v.  Litchfield^  8  Bosw.,  634;  2 
Burrill  Prac,  164 ;  2  E.  S.,  477,  [576],  §  2 ;  2  Archbold 
Prac,  87 ;  see  People  v.  Corey ^  19  Wend.,  638,  Nelson,  J. ; 
1  Term  Eep.,  388,  there  cited ;  6  id.,  282,  there  cited ;  Dickey 
V.  Craig^  6  Pa^g^j  283.) 

Allen,  J.  That  the  parties  interested  should  have  had 
notice  of  the  application  to  the  surrogate  for  leave  to  issue 
the  execution,  and  an  opportunity  to  be  heard  cannot  well  be 
doubted.  The  title  to  property  once  owned  by  the  deceased 
debtor,  and  upon  which  the  judgment  was  claimed  to  be  a 
lien,  had  vested  in  other  persons  not  parties  to  the  record 
either  by  succession  or  grant,  and  heirs  or  terre  tenants  should 
not  be  divested  of  their  property  without  a  day  in  court.  It 
is  true,  the  act  of  1850,  chapter  295,  does  not  m  terms  direct 
notice  to  be  given,  but  enacts  that  the  surrogate  may,  "  upon 
cause  shown,"  direct  execution  to  issue.  The  form  of  pro- 
cedure is  not  given,  but  if  '*  cause  "  is  "  to  be  shown  "  in  a 
matter  affecting  the  interests  of  others,  the  facts  alleged  and 
the  cause  shown  may  be  controverted  by  the  parties  to  be 
affected.  Not  only  are  the  claimants  of  the  real  property 
sought  to  be  applied  to  the  satisfaction  of  the  judgment  inte- 
rested, but  the  personal  representatives  of  the  deceased  debtor 
should  be  heard.  They  may  show  cause  why  there  should 
not  be  execution  of  the  judgment  at  once  or* at  all  having 
respect  to  the  proper  administration  of  the  estate,  or  they 
may  elect  to  pay  from  the  personalty  in  exoneration  of  the 
realty.  The  personal  representatives  and  the  tenants  of  the 
lands  sought  to  be  charged  in  execution,  were  the  real  parties 
to  the  proceeding  before  the  surrogate,  and  were  entitled  to 
be  heard.  The  jurisdiction  of  the  surrogate  was  improperly 
exercised  without  notice  to  the  parties  'to  be  affected  by  the 
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proceeding.  Whether  the  want  of  notice  renders  the  execu- 
tion void  or  merely  voidable,  need  not  b«  decided. 

Aside  from  this  defect  the  execution  was  properly  vacated 
and  set  aside  for  the  want  of  authority  for  its  issue  from 
the  court  in  which  the  judgment  was  entered.  Prior  to 
the  adoption  of  the  Code,  if  the  judgment  debtor  died 
before  execution  sued  out,  an  execution  could  only  be  had 
either  against  the  personal  representatives,  or  against  heirs  or 
terre  tenants  upon  sdre  facias.  The  Code  abolished  the  writ 
of  scire  faciaSy  and  enacted  that  the  remedies  theretofore 
attainable  in  that  form  might  be  obtained  by  civil  action.  A 
less  expensive  and  more  summary  process  was  given  to  entitle 
a  judgment  creditor  to  execution  upon  a  stale  judgment,  or 
after  the  death  of  the  judgment  debtor.  In  the  one  case, 
leave  to  issue  execution  can  be  had  on  motion  after  notice  to 
the  adverse  party.  (Code,  §  284.)  In  the  case  of  the  death 
of  a  judgment  debtor  after  judgment,  the  heirs,  devisees  or 
legatees  of  the  judgment  d'ebtor,  or  the  tenants  of  real  property 
owned  by  him  and  affected  by  the  judgment,  may,  after  the 
expiration  of  three  years  from  the  time  of  granting  of  admin- 
istration, be  summoned  to  show  cause  why  the  judgment 
should  not  be  enforced  against  the  estate  of  the  judgment 
debtor  in  their  hands  respectively,  and  the  personal  repre- 
sentatives may  be  so  summoned  at  any  time  within  one  year 
after  their  appointment.  (Code,  §  376.)  The  act  of  1850, 
is  not  in  conflict  with  the  provisions  of  the  Code,  or  incon- 
sistent with  the  remedy  given  by  it.  It  is  cumulative,  and 
adds  another  restraint  to  those  already  existing.  The  surro- 
gate can  regulate  and  adjust  the  equities  of  different  claim- 
ants upon  the  estate,  and  provide  for  a  proper  preservation 
and  distribution  of  the  assets,  while  the  court  of  law  can 
only  determine  the  legal  rights  of  the  individual  judgment 
creditor. 

Before  the  passage  of  the  act  of  1860  judgment  could  be 
enforced  against  the  personal  representatives  of  a  deceased 
judgment  debtor,  or  against  property  in  the  possession  of 
heirs  or  terre  tenants  upon  the  order  and  judgment  of  the 
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court  in  which  the  judgment  was  entered,  and  that  act  makes 
the  leave  of  the  surrogate  necessary  in  addition. 

The  court  of  law  adjudges  the  legal  rights  of  the  parties, 
and  that  the  creditor  is  legally  entitled  to  enforce  the  judg- 
ment against  property  in  possession  of  the  parties  to  the 
proceeding. 

The  surrogate  passes  upon  the  right  of  the  creditor  in 
view  of  the  conflicting  or  eqiLal  claims  of  others  upon  the 
estate.  Whether  the  application  to  the  surrogate  should  pre- 
cede the  procedure  in  the  court  of  law,  may  be  questionable. 
Notwithstanding  the  intimation  in  Dox  v.  Backenstoae  (12 
Wend.  B.,  542),  I  incline  to  the  opinion  that  it  is  immaterial, 
and  that  either  may  be  first  taken,  or  that  they  may  proceed 
pa/ri passu;  but  an  execution  cannot  issue  without  the  order 
and  permission  of  both  tribunals.  Wood  v.  Morehouse  (45 
N.  Y.,  368),  Alden  v.  Clark  (11  How.  Pr.  R,  209)  and 
Frinh  v.  Morrison  (13  Abb.  Pr.  R,  80)  presented  the  same 
question  as  that  before  us,  and  were  decided  in  accordance 
with  the  views  already  expressed. 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed. 


Fbank  Kinney,  Appellant,  v.  James  Kiernan  et  4il., 
\  Bespondents. 

After  a  contract  of  sale  has  been  rightftilly  rescinded  by  the  vendor  on 
account  of  fraud  on  the  part  of  the  yendee,  th/e  contract  is  at  an  end,  and 
no  act  on  the  part  of  the  vendor  alone  can  revive  it. 

Consequently,  after  such  a  rescission,  an  action  by  the  vendor  against  the 
vendee  upon  the  contract  of  sale  is  not  maintainable.  And  the  bringing 
of  such  an  action  will  not  (without  Judgment  therein)  revive  the  con- 
tract of  sale  so  as  to  constitute  a  bar  to  an  action  for  conversion  pre- 
viously brought  by  the  vendor  against  a  third  party,  who  had  received  a 
portion  of  the  property  from  the  fraudulent  vendee. 

8o,  also,  the  receipt  by  the  vendor  from  the  vendee  of  compensation  in  any 
form  or  upon  any  basis  for  that  portion  of  the  goods  which  the  latter  has 
retained,  will  not  affect  the  title  to  the  residue  or  the  action  pending  for 


1872.]  KiKNEY  V.  KlEBKAN  et  sL  165 


Statement  of  case. 


the  conyersion  thereof.  A  settlement,  therefore,  with  the  vendee,  of  the 
action  upon  the  contract  of  sale  from  which  is  expressly  excluded  that 
portion  of  the  goods  for  the  conversion  of  which  the  first  action  was 
hrought,  will  not  affect  that  action.  So  long  as  the  settlement  is  con- 
fined to  the  portion  of  the  goods  retained  by  the  vendee,  it  is  immaterial 
to  the  defendant  in  the  first  action  whether  it  is  in  the  form  of  a  pay- 
ment as  on  a  purchase  or  of  compensation  for  a  conversion.  Nor  is  it 
material  whether  upon  such  settlement  the  vendor  retains  the  original  con- 
sideration received  under  the  contract  or  whether  other  compensation  is 
substituted.  It  is  not  a  revival  of  the  old  contract,  but  a  new  one  dif- 
ferent from  and  embracing  only  a  part  of  the  subject  of  the  former. 
(Gbover  and  AiAJOXf  JJ.,  dissenting.)  ^ 
As  against  a  third  person  claiming  under  a  fraudulent  vendee,  in  order  to 
establish  a  rescission  of  the  contract  of  sale,  it  is  not  necessary  to  prove 
a  return  of,  or  offer  to  retuni,  any  securities  received  thereon  if  the  ven- 
dor refrains  from  asserting  any  title  to  those  securities  founded  upon  the 
original  contract 

(Argued  December  21,  1871 ;  decided  April  9, 1872.) 

Appeal  from  judgment  of  the  Geoeral  Term  of  the  Supreme 
Court  in  the  third  judicial  department  in  favor  of  defendants 
entered  upon  a  verdict.  (Reported  below  2  Lans.,  492.) 

The  action  was  brought  for  the  alleged  wrongful  conversion 
of  ten  barrels  of  spirits. 

In  December,  1867,  the  plaintiff  sold  and  delivered  to  P. 
F.  Gill  <fe  Co.  seventy-seven  barrels  of  spirits,  amounting  to 
$6,313.34,  and  at  the  time  .received  and  credited  on  the  bill, 
as  cash,  two  checks  on  a  bank  in  Troy,  signed  by  Nat.  Wood, 
and  payable  to  the  order  of  P.  F.  Gill  &  Co.,  and  indorsed 
P.  F.  Gill  &  Co. ;  one  check  for  $2,964.10,  and  the  other  for 
$2,835.  ^ 

James  Gill  (of  the  firm  of  P.  F.  Gill  &  Co.)  made  the  pur- ' 
chase.  He  represented  Wood  to  be  a  wealthy  man,  an  officer, 
president  or  director  of  the  Central  National  Bank  of  Troy, 
and  one  Of  the  largest  stockholders  of  the  bank.  The  goods 
were  sold  to  Gill,  by  plaintiff,  in  reliance  upon  these  repre- 
sentations. ^ 

Tn  fact  these  representations  were  false  to  the  knowledge 
of  Gill. 
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The  checks  were  not  paid.  Ten  barrels  of  the  liquors  sold 
to  Gill  were  received  by  defendants. 

As  soon  as  plaintiff  learned  that  the  checks  were  worthless, 
and  Gill's  representations  false,  he  telegraphed  to  defendants 
not  to  pay  Gill  for  the  ten  barrels  had  by  them  and  soon 
after  demanded  the  goods  of  defendants,  who  refused  to  give 
them  up. 

This  action  was  commenced  July  16, 1868. 

Plaintiff  in  October,  1868,  commenced  an  action  in  the 
Superior  Court  of  the  city  of  New  York,  against  P.  F.  Gill 
and  James  Gill,  to  recover  for  the  liquors  delivered  Gill  in 
December,  1867,  as  for  goods  sold  and  delivered.  An  agree- 
ment was  made,  June  2,  1869,  for  settling  such  action  by 
plaintiff  receiving  from  the  Gills  four  promissory  notes  of 
$250  each,  three  of  which  were  paid  when  this  suit  was  tried, 
the  fourth  not  then  being  due. 

The  plaintiff  proved  that  it  was  agreed  that  the  suit  pend- 
ing against  defendant  should  not  be  included  in  the  settle- 
ment, and  that  this  exception  was  left  out  of  the  written 
agreement  for  a  settlement  by  mistake. 

The  court  ruled  and  held,  that  a  settlement  having  been 
made  for  a  portion  of  the  goods  subsequent  to  the  commence- 
ment of  this  action,  it  could  not  be  sustained,  and  directed  a 
verdict  for  defendants,  and  plaintiff  excepted. 

The  exceptions  of  plaintiff  were  ordered  to  be  heard  at 
General  Term  in  the  first  instance,  where  judgment  was 
ordered  for  the  defendants. 

Samtiel  Sand  for  appellant.  If  a  vendor,  who  is  entitled 
to  rescind  sale  and  retake  possession  of  goods  delivered, 
actually  elects  to  do  so,  he  disaffirms  the  sale,  and  cannot 
afterward  sue  for  the  price.  {Morris  v.  Hexfordj  18  N.  Y., 
552,  557.)'  The  bringing  of  a  suit  subsequently  to  recover  the 
price  of  the  goods,  could  not  affect  the  rights  of  the  parties  to 
Jiis  action.  (Morris  v.  Bexford^  supra  /  King  v.  Phillips^ 
8  Bosw.,  603,  611.) 

The  settlement  of  that  case  is  no  bar  to  this  action. 
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Perhaps  if  the  whole  value  of  all  the  goods  obtained  had 
been  paid,  the  plaintiff,  having  received  all  he  was  in  any 
event  entitled  to,  would  be  precluded  from  recovery  here. 
But  he  received  notes  for  only  $1,000,  while  the  amount  of 
his  purchase  was  $6,315. 

A  surrender  of  Wood's  checks  was  not  necessary  to  a  valid 
rescission.  {Pease  v.  PeUis,  47  Barb.,  276 ;  Avstin  v. 
StevenSy  1  Met.,  557.) 

Amasa  J,  Parker  for  the  respondents.  The  commencement 
of  this  action  merely  without  tendering  back  the  unpaid 
checks  or  following  the  balance  of  the  property  was  not  a 
rescission.  ( Vorheea  v.  Earl^  2  Hill,  288 ;  WheaUm  v.  BakeVy 
14  Barb.,  594 ;  Ooeth  v.  Whiter  35  id.,  16 ;  Ahhott  v.  Drapery 
4  Den.,  51 ;  Stevens  v.  Hydcy  32  Barb.,  171 ;  MaiteoADan  Co.  v. 
BenUeyy  13  id.,  641 ;  Masson  v.  JBovety  1  Den.,  69 ;  Morse  v. 
Bracketty  98  Mass.,  205,  207,  210 ;  Perley  v.  Balchy  23  Pick., 
283 ;  Sanborn  v.  Osgoody  16  N.  II.,  112 ;  I/yoe  v.  Oldharriy  22 
Ind.,  51 ;  Christy  v.  CumminSy  3  M'Lean,  386 ;  HenckUy  v. 
Hendersony  5  id.,  170.)  A  vendor  cannot  rescind  in  part  and 
affirm  as  to  the  residue.  {Matteawan  Co.  v.  BenUey,  13 
Barb.,  641.)  The  commencement  of  the  suit  to  recover  for  the 
goods  sold,  followed  by  the  settlement,  was  an  abandonment 
of  the  claim  for  a  tortious  taking.  {Sanger  v.  Woody  3  J.  Ch., 
416 ;  McElroy  v.  ManciuSy  13  J.,  121 ;  BuUer  v.  Millery  1 
Com.,  496 ;  Morris  r.  Rexfordy  18  N.  T.,  552, 557 ;  CoVmm  v. 
Woodworihy  31  Barb.,  381 ;  1  Wait,  511 ;  Lloyd  v.  Brewstery 
4  Paige,  537 ;  Bamk  of  Beloit  v.  Bealey  7  Bosw.,  611 ;  34 
N.  Y.,  473.)  A  demand  cannot  be  split  up  so  as  to  maintain 
two  different  actions.  {Fish  v.  FoUeyy  6  Hill,  54 ;  Bender- 
nagle  v.  CockSy  19  Wend.,  207.)  It  is  not  material  that  the 
action  in  affirmance  of  the  contract  was  commenced  last. 
{Morris  v.  Reofordy  18  N.  T.,  558.) 

Rapallo,  J.  •  Concurring  in  the  conclusion  of  my  learned 
associates,  that  at  the  time  of  the  commencement  of  this 
action  there  had  been  a  valid  rescission  of  the  contract  of  sale 
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to  Gill  &  Co.,  and  that  the  right  of  action  of  the  plaintiff 
against  the  defendants  for  the  conversion  of  the  goods  received 
by  them  from  Gill  &  Co.  was  then  perfect,  I  cannot  concur 
in  the  further  conclusion  that  the  subsequent  suit  and  settle- 
ment between  the  plaintiff  and  Gill  &  Co.  necessarily  consti- 
tuted a  bar  to  this  action.  So  long  as  the  contract  of  sale 
between  the  plaintiff  and  Gill  &  Co.  remained  voidable 
merely,  it  was  capable  of  ratification  by  any  act  of  the  plain- 
tiff evincing  a  clear  intention  to  affirm  it.  And  at  that 
stage  the  bringing  of  an  action  by  the  plaintiff  against  Gill 
&  Co.,  founded  upon  the  contract,  the  plaintiff  having  acquired 
fall  knowledge  of  the  fraud,  would  h^ve  been  an  unequivocal 
affirmation  of  the  sale,  binding  upon  the  plaintiff,  and  effec- 
tual to  preclude  him  from  setting  up  his  title  to  the  goods 
against  Gill  &  Co.  or  any  of  their  vendees.  But  after  the 
plaintiff  had  made  a  valid  election  to  avoid  the  sale,  and  had 
asserted  his  title  to  the  goods  by  bringing  this  action,  the 
contract  of  sale  was  at  an  end.  The  fraud  being  estab- 
lished, neither  Gill  &  Co.  nor  their  vendees  (other  than 
bona  fide  purchasers)  could  claim  any  title  under  the 
sale,  and  the  right  of  action  of  the  plaintiff  against 
Gill  &  Co.  upon  the  contract  was  gone.  No  subsequent  act 
'of  the  plaintiff  alone  could  revive  the  contract  or  the  right 
of  action  thereon,  which  had  thus  been  destroyed.  {MorrU 
V.  liexford^  18  N".  Y.,  552.)  The  rights  of  all  the  parties  had 
become  fixed,  and  were  the  same  as  though  there  never  had 
been  any  contract  of  sale,  but  the  goods  had  been  tortiously 
obtained  by  Gill  &  Co.  (5  T.  K.,  214 ;  1  Stra.,  165.)  The 
mere  bringing  of  an  action  upon  the  original  contract  against 
Gill  &  Co.,  after  such  an  avoidance  of  the  sale,  did  not  affect 
the  rights  of  the  defendants.  Gill  &  Co.  had  a  perfect  defence 
to  the  action  on  the  contract.  {Morris  v.  Rexfordy  supra.) 
A  recovery  in  that  action  against  Gill  &  Co.  might  have  had 
the  effect  of  changing  the  title  to  the  goods,  as  would  a 
recovery  in  trover ;  but  the  simple  institution  of  the  action 
would  not.  It  could  not  operate  as  an  election  which  would 
debar  the  plaintiff  from  prosecuting  his  action  for  conver- 
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ffloiiy  because  the  right  of  election  no  longer  existed  at  the 
time  the  action  on  contract  was  brought.  The  institution  by 
a  part  J  of  a  fruitless  action,  which  he  has  not  the  right  to 
maintain,  will  not  preclude  him  from  asserting  the  rights  ^e 
really  possesses.  In  Morris  v.  Bexfordj  the  judgment  turned 
upon  the  point  that,  at  the  time  of  bringing  the  replevin  sait, 
the  plaintiff  had  the  right  to  reclaim  his  goods,  and  that  there- 
fore he  was  bound  by  his  election  so  to  do,  and  could  not, 
after  such  election,  sue  upon  the  contract  of  sale ;  and  it  was 
expressly  held  in  that  case,  that  if,  upon  a  second  trial,  it 
should  appear  that  the  plaintiff  had  not  such  right  of  election 
at  the  time  of  bringing  the  replevin  sait,  that  suit  would  not 
interfere  with  his  right  of  action  on  the  contract. 

It  necessarily  follows,  from  the  principles  laid  down  in 
Morris  v.  Hexfordj  that  the  mere  bringing  of  the  action  on 
the  original  contract,  after  the  contract  had  been  annulled, 
could  not  affect  the  action  for  conversion. 

After  the  contract  of  sale  had  been  destroyed  by  the  exer- 
cise of  the  plaintiff's  right  to  avoid  it,  it  was  necessary,  for 
the  purpose  of  transferring  to  or  vesting  in  Gill  &  Co.  a  title 
to  the  goods  which  would  enure  to  the  benefit  of  the  vendees 
of  Gill  &  Co.,  either  that  there  should  be  a  recovery  by  the 
plaintiff  against  Gill  &  Co.,  for  the  value  of  the  goods, 
embracing  those  which  had  been  passed  to  the  defendants,  or 
that  some  new  contract  should  be  made  by  the  plaintiff  with 
Gill  &  Co.,  embracing  the  same  goods. 

The  receipt  by  the  plaintiff,  from  Gill  &  Co.,  of  com- 
pensation in  any  form  or  upon  any  basis  for  that  part  only  of 
the  goods  which  Gill  &  Co.  had  retained,  would  not  affect  the 
title  to  the  residue,  or  the  aetion  then  pending  against  the 
defendants  for  the  conversion  of  such  residue.  The  old  con- 
tract was  gone,  and  past  ratification.  The  time  for  election , 
had  passed  by.  The  doctrine  that  a  ratification  or  affirmation 
of  a  contract  in  part  operates  as  a  ratification  of  the  whole, 
was  no  longer  applicable  to  the  case.  Whatever  rights  were 
acquired  under  the  settlement  of  the  action  brought  by  the 
plaintiff  against  Gill  &  Co.,  subsequent  to  the  commencement 
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of  this  action,  sprang  ont  of  that  settlement  and  not  out  of 
the  original  contract  of  sale,  and  were  necessarily  governed 
and  limited  by  the  terms  of  the  settlement.  The  plaintiff 
was  at  perfect  liberty,  after  the  commencement  of  the  present 
action,  to  make  any  settlement  he  could  with  Gill  &  Co., 
without  affecting  his  existing  right  of  action  against  the 
defendants,  provided  they  excluded  from  their  new  arrange- 
ment the  goods  which  had  come  to  the  hands  of  the  defend- 
ants, and  which  are  the  subject  of  this  action.  If  the  settle- 
ment embraced  those  goods,  the  defendants  could,  of  course, 
claim  the  benefit  of  it.  But  if  it  was  confined  to  the  other 
portion  of  the  goods,  it  was  immaterial  to  the  defendants  in 
what  form  the  plaintiff  obtained  satisfaction  from  Gill  &  Co., 
whether  in  the  form  of  a  payment,  as  on  a  purchase,  or  of 
compensation  for  a  conversion. 

Neither  was  it  'material  whether  on  the  settlement  with 
Gill  &  Co.  they  took  back  the  checks  given  on  the  original 
purchase  and  substituted  other  compensation,  or  whether  as 
part  of  the  compensation  they  allowed  the  plaintiff  to  retain 
those  checks.  If  the  settlement  was  confined  to  the  portion 
of  the  goods  which  Gill  &  Co.  retained,  it  was  not  a  revival 
of  the  old  contract,  but  a  new  contract  different  from  and 
embracing  only  a  part  of  the  subject  of  the  original  one.  The 
application,  to  such  new  contract  of  the  checks  formerly 
designed  to  apply  on  the  first  contract  was  in  substance  a 
restitution  of  those  checks  to  Gill  &  Co*.  It  was  an  applica- 
tion of  them  to  the  use  of  Gill  &  Co.  with  their  consent,  in 
discharge  of  a  liability  which  the  plaintiff  could  have  enforced 
against  Gill  &  Co.  separately,  without  in  any  manner  impair- 
ing his  rights  against  the  defendants  in  this  action. 

The  controlling  question  upon  which  the  plaintiff's  right  to 
maintain  this  action  depended  was,  whether  the  settlement 
between  the  plaintiff  and  Gill  &  Co.  in  fact  embraced  all  the 
goods  which  were  included  in  the  original  purchase,  or  was 
restricted  to  that  portion  of  them  which  had  not  been  trans- 
ferred to  the  defendants. 

The  plaintiff,  it  is  true,  brought  an  action  against  Gill  & 
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Co.  for  the  contract  price  of  all  the  goods  purchased,  and  the 
sttomey  for  the  plaintiff  in  that  action  received  from  Gill  & 
Co.  their  four  notes  for  $250  each,  and  gave  them  a  written 
Btipiiktion  that  on  payment  of  those  notes  the  action  should 
be  settled  and  discontinued ;  but  that  if  either  of  the  notes 
should  not  be  paid  when  due,  the  action  should  proceed,  and 
that  the  stipulation  should  not  prejudice  any  claim  of  the 
plaintiff  against  l^at.  Wood.  • 

This  settlement,  if  authorized,  would,  in  the  absence  of 
explanation,  be  deeme(i  to  embrace  the  whole  of  the  original 
purchase,  which  was  the  subject  of  the  action  settled.  But 
evidence  wae  given  tending  to  show  that  by  the  actual  agree- 
ment the  property  and  matters  involved  in  this  action  were 
excepted  from  their  settlement,  and  that  a  provision  to  that 
effect  was  omitted  from  the  stipulation  through  the  mistake 
of  the  attorney.  On  the  trial  the  judge  was  requested  to 
submit  that  question  to  the  jury,  but  refused,  and  decided  that 
a  settlenient  having  been  made  and  payment  received  for  a 
portion  of  the  goods,  this  action  could  not  be  sustained,  and 
directed  a  verdict  for  the  defendant  on  the  ground  that  by  the 
rait  and  settlement  the  plaintiff  had  affirmed  and  ratified  the 
ale  made  to  Gill  in  December,  1867. 

According  to  the  views  before  expressed,  if  the  original 
contract  had  been  rescinded  before  the  suit  against  Gill  & 
Go.  was  brought  or  settled,  that  suit  and  settlement  did  not 
a&ct  the  title  to  any  property  excepted  from  the  settlement, 
and  the  ruling  that  payment  by  Gill  &  Oo.  for  a  portion  of 
the  goods  was  a  bar  to  this  action  was  not  correct. 

The  court  at  General  Term  do  not  in  their  opinion  sustain 
that  ruling,  but  rest  their  decision  affirming  the  judgment  for 
the  defendants  upon  the  ground  that  there  never  was  any 
valid  rescission  of  the  contract  of  sale,  the  ^plaintiff  not 
having  returned  the  Wood  checks,  and  they  cite  the  case  of 
Whetiton  V.  Baker  (14  Barb.,  594),  and  other  cases  holding 
that,  to  entitle  a  vendor  to  rescind  the  contract  of  sale  on  the 
ground  of  fraud,  and  reclaim  his  goods,  he  must  surrender  what 
he  has  received  under  the  contract. 
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The  case  of  Wheaton  v.  Baker  is  more  analogous  to  the 
present  case  than  any  of  the  others  cited.  There  the  action 
was  trover,  brought  against  the  assignee  of  the  fraudulent 
vendee  for  the  recovery  of  the  value  of  part  only  of  the 
goods  which  had  been  obtained  by  the  fraud.  The  vendor 
had  received  in  part  payment  for  the  whole  of  the  goods  the 
notes  of  a  third  party,  which  he  retained,  and  after  the  dis- 
covery of  the  fraud  and  the  bringing  of  the  action  of  trover, 
he  obtained  judgment  against  the  maker  of  the  notes.  The 
material  distinction  between  that  case  and  the  present  is, 
that  in  that  case  the  vendor  appropriated  and  enforced 
securities  obtained  under  the  original  contract  of  sale,  with- 
out having  made  any  new  arrangement  or  settlement  with 
his  vendee  by  which  those  securities  had  been  applied  and 
devoted  exclusively  to  the  satisfaction  of  the  claim  of  the 
vendor  for  a  portion  of  the  goods  other  than  that  which 
was  the  subject  of  the  action  of  trover. 

The  enforcement  of  these  securities  by  the  vendor  without 
any  new  arrangement  with  the  vendee  was  inconsistent  with 
the  vendor's  allegation  of  rescission.  He  had  no  title  to 
them  independent  of  the  original  contract  of  sale.  They 
embraced  in  part  the  price  of  the  same  goods  for  which  the 
action  of  trover  was  brought.  By  obtaining  judgment  upon 
them  he  precluded  himself  from  obtaining  a  second  judg- 
metit  in  trover  for  the  same  goods.  By  obtaining  judgment 
upon  securities  to  which  he  bad  no  title  except  under  the 
original  contract  of  sale,  he  conclusively  negatived  his  allega- 
tion that  he  had  ever  in  fact  rescinded  the  sale.  If  he  had 
rescinded,  the  title  to  the  securities  had  reverted  to  the  fraud- 
ulent vendee  from  whom  they  were  received ;  and  although  as 
against  a  third  party  claiming  under  the  fraudulent  vendee, 
according  to  the  doctrine  of  Stevens  v.  AxMtin  (1  Met.,  658), 
and  Pearae  v.  Pettis  (47  Barb.,  276),  it  was  not  necessary  to 
prove  an  offer  to  return  the  securities  to  the  original  vendee, 
yet  it  was  essential  to  a  valid  rescission  that  the  vendor 
should  refrain  from  the  assertion  of  any  title  to  those  securi- 
ties founded  upon  the  original  contract.     In  the  present  case 
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the  plaintiff  is  not  shown  to  have  claimed  to  retain  or 
enforce  the  checks  of  Wood  under  or  by  virtue  of  the 
original  contract,  but  only  under  the  subsequent  settlement 
with  Gill  &  Co.,  and,  if  the  fact  in  respect  to  the  subject 
embraced  in  that  settlement  was  as  claimed  by  the  plaintiff, 
the  agreement  to  retain  the  Wood  checks  in  satisfaction  of 
the  claim  against  Gill  &  Co.  for  part  of  the  goods  was  not 
inconsistent  with  a  rescission  of  the  original  contract,  and 
was  in  fact  equivalent  to  a  return  of  the  checks  to  Gill  &  Co. 
The  suit  which  was  agreed  to  be  withdrawn  as  part  of  the 
settlement  was  inconsistent  with  the  rescission,  but  that  suit 
the  plaintiff  had  no  right  to  n^aintain,  and  by  withdrawing 
it  in  consideration  of  a  settlement  which  was  consistent  with 
a  rescission,  and  which  recognized  the  plaintiff's  right  to  con- 
tinue the  prosecution  of  this  action,  the  plaintiff  cannot  be 
held  to  have  abandoned  his  rescission  or  to  have  reinstated 
the  title  of  Gill  &  Co.  to  all  the  goods  embraced  in  the 
original  purchase.  For  these  reasons  I  think  there  should  be 
a  i^ew  trial. 

Gkover,  J.  (dissenting).  The  evidence  given  by  the  plain- 
tiff showed  Uiat  Gill  &  Co.,  by  fraudulent  representations, 
induced  him  to  sell  and  deliver  to  them  seventy-seven  barrels 
of  whisky,  and  receive  in  payment  of  the  principal  part  of 
the  purchase  money  checks  upon  a  bank  in  Troy,  drawn  by 
Nat.  Wood,  which  were,  substantially,  worthless,  the  residue 
remaining  unpaid.  That  upon  the  discovery  of  the  fraud  the 
plaintiff  at  once  commenced  a  search  for  the  liquor  and  suc- 
ceeded in  tracing  about  thirty  barrels  in  the  hands  of  different 
persons ;  ten  of  which  he  found  in  the  hands  of  the  defend- 
ants, who  claimed  to  have  purchased  the  same  of  Gill  &  Co., 
but  the  evidence  tended  to  show  that  they  were  not  pur- 
chasers in  good  faith.  The  plaintiff  demanded  the  liquor  of 
the  d^lendants,  and  upon  their  refusal  to  deliver  the  same  com- 
menced this  action  for  the  recovery  of  its  value.  Upon  these 
facts  the  plaintiff's  action  was  well  brought,  and  his  right  of 
recovery  for  the  liquor  established.    It  was  not  necessary  for 
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him  to  show  that  he  had  given  notice  to  Gill  &  Co.  of  his 
intention  to  rescind  the  contract,  or  that  he  had  tendered  to 
them  the  checks  of  Wood.  His  right  to  seize  the  liquor  in 
the  hands  of  the  defendants  was  perfect  without  the  perform- 
ance of  these  acts.  {Stevens  v.  Austin,  1  Met.,  657 ;  Nelli% 
V.  Bradley,  1  Sand.,  Superior  Court,  560 ;  Pearee  v.  Pettis, 
47  Barb.,  276.)  The  act  of  the  plaintiff  in  demanding  the 
liquor  in  question  of  the  defendants  and  prosecuting  them 
for  its  conversion,  would  show  his  election  to  rescind  the  entire 
contract  on  account  of  the  fraud  practiced  by  Gill  &  Co. 
The  plaintiff  could  not  rescind  as  to  the  ten  barrels  in  ques- 
tion, leaving  the  contract  of  sale  valid  aa  to  the  residue,  but 
must  rescind  the  entire  contract  in  toto,  if  at  all.  ( Voorhees 
V.  Earl,  2  Hill,  288 ;  Wheaton  v.  Baker,  14  Barb.,  594 ; 
Oodth  V.  White,  85  Barb.,  76.)  An  election  to  rescind,  when 
distinctly  made,  cancels  and  puts  an  end  to  the  contract  in 
toto,  and  restores  the  vendor  to  his  original  title  as  owner  of 
the  property,  and  leaves  the  parties  in  their  original  position 
as  to  the  title.  {Stevens  v.  Hyde,  32  Barb.,  171.)  It  follows 
that  a  rescission  of  the  contract  would  constitute  a  bar  to  an 
action  brought  by  the  vendor  against  the  purchaser  upon  the 
contract  of  sale  for  the  recovery  of  the  price  of  the  goods. 
That  contract  is  terminated  by  the  rescission,  and  has  no 
validity  whatever  thereafter.  {Morris  v.  Reaford,  18  N.  Y., 
552.)  Where  the  right  of  election  exists  and  the  party  has 
once  made  his  election  he  is  concluded  thereby,  and  can, 
thereafter,  maintain  no  action  inconsistent  with  the  rights 
acquired  by  such  election.  (Id.)  It  follows  that'  when 
the  plaintiff  exercised  his  right  to  rescind  the  contract  on 
account  of  the  fraud  of  Gill  &  Co.  in  the  purchase,  by  assert- 
ing his  title  to  the  liquor  in  the  hands  of  the  defendant,  he 
could  not,  thereafter,  maintain  an  action  against  Gill  &  Co. 
upon  the  contract  of  sale  for  the  recovery  of  the  purchase 
price,  although  he  could  recover  against  them  for  the  wrong- 
ful conversion  of  such  quantity  of  the  liquor  as  he  had  not 
obtained  satisfaction  for  from  third  persons.  This  remedy 
would  not  have  been  inconsistent  with  the  rescission  of  the 
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contract  of  Bale,  but  in  accordance  with  the  rights  of  the 
plaintiff  so  acquired.  When  the'  plaintiff,  after  the  com- 
menoement  of  the  present  action,  commenced  an  action  against 
Gill  &  Co.,  upon  the  contract  of  sale  for  the  recovery  d  the 
price  of  the  entire  liquor  sold,  the  latter  might  have  set  np 
the  rescission  of  the  contract  as  a  defence  to  the  action. 
{Morris  v.  Heoefordj  supra.)  But  this  they  did  not  do,  but 
settled  the  action  with  the  plaintiff  by  giving  notes  for  a  part 
of  the  purchase  price,  and  by  a  further  stipulation  that 
they  should  retain  the  checks  of  Nat.  Wood  received  upon 
the  sale,  with  the  right  of  collecting  the  same  against  him. 
The  counsel  for  the  appellant  insists  that  this  only  settled  the 
claim  of  the  plaintiff  against  Gill  &  Go.  for  that  part  of  the 
liquor  sold  which  he  was  unable  to  find.  But  the  action  was 
for  the  purchase  price  of  the  entire  liquor  sold,  based  upon 
the  contract  of  sale.  The  evidence  conclusively  proved  that 
this  action  was  settled,  and  not  a  claim  for  the  conversion  by 
Gill  &  Co.  of  any  part  of  the  liquor  while  the  property  of  the 
plaintiff.  Beside,  the  plaintiff  under  the  agreement  was  to 
retain  his  right  to  the  checks  of  Nat,  Wood,  received  by  him 
upon  the  sale  of  the  property.  What  was  this  right  i  Title 
to  the  checks  acquired  under  the  contract  of  sale.  Betaining 
this  right  was  recognizing  and  acting  upon  the  contract  of 
sale  as  still  subsisting  and  valid  between  the  parties.  It  was 
competent  for  the  parties  to  do  this  notwithstanding  the  suit 
against  the  defendant.  This  recognition  and  act  by  both 
vendor  and  purchaser  made  the  contract  valid  and  binding  in 
respect  of  their  rights.  It  gave  to  Gill  &  Co.  a  valid  title, 
under  the  contract  of  sale,  to  all  the  liquor  included  in  the 
purchase  which  they  had  not  already  disposed  of.  The  plain- 
tiff could  not  thereafter  assert  any  title  to  such  liquor  on  the 
ground  of  the  rescission  of  the  contract.  This  title  was  made 
valid  under  the  original  purchase  from  the  time  of  the 
delivery  to  Gill  &  Co.,  and  embraced  not  only  such  liquor  as 
they  had  not  sold,  but  all  the  liquor  included  in  the  purchase. 
It  would  scarcely  be  contended  that,  after  this  recognition  by 
the  plaintiff  of  the  contract  of  sale  as  valid  and  subsisting,  he 
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could  have  commenced  an  action  and  recovered  therein  for  the 
conversion  of  any  of  the  liquor  upon  the  ground  that  he  had 
not  parted  with  the  title.  He  had  thereby  incapacitated  him- 
self from  claiming  title  upon  the  ground  of  rescission  not  only 
against  Oill  &  Co.  but  as  against  all  claiming  title  under 
them.  But  it  is  claimed  by  the  counsel  for  the  appellant  that 
this  difficulty  was  obviated  by  the  proof  given  that  it  was  not 
intended  to  settle  for  the  liquor  for  which  this  action  was 
brought  against  the  defendants,  and  that  th^  exclusion  of  this 
liquor  from  the  writing  was  the  result  of  a  mistake.  We 
have  already  seen  that  the  plaintiff  must  rescind  the  contract 
in  totOy  or  not  at  all.  He  could  not  claim  title  to  the  ten 
barrels  of  the  defendants  upon  the  ground  of  a  rescission,  and 
at  the  same  time  retain  his  right  to  prosecute  Nat.  Wood 
upon  the  checks,  or  the  defendant  upon  the  contract  of  sale. 
By  doing  the  latter  he  precluded  himself  from  doing  the 
former.  The  fact  that  the  settlement  of  the  action  against 
Gill  &  Go.  was  not  to  be  deemed  final  until  all  the  notes 
given  to  the  plaintiff  were  paid  does  not  affect  the  question. 
Gill  &  Co.  had  acquired  the  right  to  make  it  final,  by  pay- 
ment. Three  of  the  notes  had  matured  and  been  paid.  The 
last  was'  not  due  at  the  time  of  the  trial  of  this  action  at  the 
circuit.  This  gave  the  plaintiff  no  right  to  reclaim  any  of 
the  liquor  as  upon  a  rescission  of  the  contract  against  Gill  & 
Go.  or  any  one  else.  The  judge  was  right  therefore  in  direct- 
ing a  verdict  for  the  defendant,  and  the  judgment  of  the 
General  Tenn  affirming  the  judgment  entered  thereon  must 
be  affirmed.with  costs. 

For  reversal,  Chuboh,  Ch.  J.,  Bapallo,  Peokhah  and 
FoLGEB,  J  J.    For  affirmance,  Gboveb  and  Allen,  JJ. 

Judgment  reversed  and  new  trial  ordered ;  costs  to  abide 
event. 
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Chables  H.  Phillips,  Respondent,  v.  The  Rensselaeb  ahd    i ta  S? 
Saratoga  Railboad  Company,  Appellant. 

Plaintiff  attempted  to  get  upon  one  of  defendant's  cars,  while  slowly 
passing  a  station  where  he  had  bought  a  ticket.  The  platf  onn  and  steps 
of  the  car  were  full,  so  that  he  could  only  get  upon  the  lower  step.  A 
jerk  of  the  cars  threw  him  off,  but  he  held  on  to  the  iron  rod  and  ran 
along  by  the  car  striving  to  recover  his  position  upon  the  step,  although 
the  speed  of  the  train  was  increasing,  when  he  was  struck  by  a  platform 
near  the  track  and  injured.  HM^  there  was  such  contributory  negligence 
upon  his  part  as  justified  a  nonsuit ;  and  that  the  facts  that  some  one 
upon  the  train  called  out  the  station,  that  others  were  also  getting  upon 
the  train,  and  that  plaintiff  himself  and  others  had  got  on  and  off  at 
this  station  when  trains  were  in  motion,  did  not  justify  plaintiff's  per- 
gisteipce  in  getting  on  the  car  when  thrown  from  the  step,  without 
regarding  objects  near  the  track.    (Chxtbch,  Ch.  J.,  dissenting.) 

(Argued  April  2d,  1872 ;  decided  April  9tii,  1872.) 

Appeal  from  an  order  of  the  General  Term  of  the  Snpreme 
Court  in  the  third  judicial  department,  setting  aside  a  nonsnit 
and  granting  a  new  trial.    (Reported  below,  57  Barb.,  642.) 

The  facts  appear  soflScientlj  in  the  opinion.  Plaintiff  was 
nonsuited,  and  exceptions  were  ordered  to  be  heard  at  first 
instance  at  General  Term. 


John  H.  Reynolds  for  the  appellant.  Plaintiff's  attempt 
to  get  on  the  train  while  in  motion  was  an  act  of  negligence, 
which,  in  &ct,  contributed  to  the  injury ;  and  he,  for  this  rea- 
son, was  not  entitled  to  recover.  {Loveti  v.  Salem  a/nd  B.  It, 
Co^  9  Allen,  667 ;  Owene  v.  H.  R.  R.  Co.j  8  Bosworth,  874; 
MetOertadt  v.  JVmth  Ave.  R.  R.  Co.,  33  How.  Pr.  R.,  428 ; 
Gennon  v.  -flT.  T.  and  Harlem,  R.  R.  Co.,  1  Robt,  26.)  To 
recover,  he  must  show  he  was  wholly  without  fault.  {CKU  v. 
tA  8.  C.  Co.y  12  Jur.  N.  S.,  727.)  The  improper  neglect  of 
defendant's  agents  to  stop  the  train  did  not  justify  plaintiff's 
act  {Dumont  v.  New  Orleans  and  C.  R.  R.  Co.,  9  La. 
Ann.  R.,  441;  R.  R.  Co.  v.  Aspen,  28  Penn.  R.,  147.) 
Defendant  was  not  chargeable  with  knowledge  of  plaintiff's 
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improper  attempt  to  get  upon  the  cars.     {Lucas  v.  T.  and 
N.  B.  H.  R.  Co.,  6  Gray,  64.) 

Jjyman  Tremain  for  the  respondent.  The  court  erred  in 
excluding  evidence  of  plaintiff's  knowledge  of  the  fact  that 
defendant's  trains  did  not  always  stop  and  passengers  got  on 
while  they  were  in  motion.  {FvUer  v.  Nav>gatuck  R.  R. 
Co.y  21  Conn.,  5fi7.)  In  granting  a  nonsuit  the  court  is  bound 
to  assume  that,  upon  all  controverted  questions  of  fact,  the 
truth  is  as  claimed  by  the  plaintiff.  {Cook  v.  N.  Y.  C,  R.  R. 
Co.y  3  Keyes,  476 ;  People  v.  Roe,  1st  Hill,  460,  note  a; 
Foot  V.  WiswaXL,  14  J.  R.,  304.)  Ordinary  care  is  all  the  law 
requires.  (3  Keyes,  479.)  The  act  of  getting  on  the  cars 
when  in  motion  is  not,  per  se,  negligence.  (S.  &  R.  on  Neg., 
§  282.)  The  calling  the  names  of  the  station  is  an  invitation 
to  the  public,  to  passengers  on  board  to  leave,  and  to  passen- 
gers at  the  station  to  enter  the  cars.  ( WhiMaker  v.  The 
Manchester,  •  Sheffidd  and  Idncolnehire  Railway  Co.,  MS., 
decided  June  7,  1870,  in  Com.  Pleas  of  England.)  Railroad 
companies  are  bound  to  keep  in  a  safe  condition  the  ordinary 
space  in  which  passengers  go  to  and  from  the  trains.  {Hvlbert 
V.  N.  T.  Cent.  R.  R.  Co.,  40  N.  T.,  146 ;  McDonald  v.  Chicago 
and  N.  T.  W.  R.  R.  Co.,  Am-.  Law  Reg.  N.  S.,  9Hi  vol..  No. 
1,  p.  10,  and  cases  there  cited ;  Burgess  v.  R.  R,  Co.,  95 
Eng.  Com.  Law,  923,  unfenced  hole  near  depot  building ; 
Martin  v.  R.  R.  Co.,  81  id.,  179,  defective  light  in  station 
grounds;  Lmgmore  v.  R. R.  Co.,  19  C.B.  [N.  S.],  183  ;  Sanxh 
yer  v.  R.  R.  Co.,  27  Verm.,  377 ;  March  v.  R.  R.  Co.,  9 
Fost.,  9,  39,  40.)  Regulations  as  to  place  for  entering  cars 
are  of  no  value,  unless  known  to  the  traveler ;  and  if  disre- 
garded, with  knowledge  of  the  company,  are  deemed  waived. 
McDonald  v.  'C.  amd  N.  T.  Co.,  6  Am.  Law  Reg.  [N.  S.], 
24.)  In  the  management  and  construction  of  their  road  they 
are  bound  to  use  the  utmost  care  and  skill  to  guard  against 
danger  to  passengers.  {McDonald^ s  Case,  supra  ;  Cook  v. 
N.  T.  Cmt/ral,  3  Keyes,  479 ;  Bowen  v.  If.  T.  Central,  18 
N.  Y.,  408 ;  Caldwell  v.  Mv/rphy,  1  Duer,  233.)    It  must  use 
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pmdence  in  starting  trains,  and  not  set  off  with  a  violent 
jerk.  (S.  &  R.  on  Neg.,  §§  276,  276 ;  J!^ichols  v.  Sixth  Av. 
R.  R.  Co,y  88  N.  Y.,  131.)  The  question  of  negligence  in 
snch  case  belongs  to  a  jury,  and  it  is  error  for  the  court  to 
take  it  from  the  proper  tribunal.  (3  Ker.,  583 ;  15  If .  Y., 
880 ;  2  Am.  R.  Cases,  882 ;  2  Ker.,  129  ;  18  Pet.,  181 ;  Rem- 
hardt  y.  Tfie  Rens.  and  Saratoga  R.  R.  Co.-,  19  How.  Pr., 
199 ;  Trust  v.  The  Hudson  River  R.  R.  Co.,  id.,  206 ; 
McGraih  v.  Samej  id.,  211 ;  Oldfidd  v.  N.  T.  and  Ha/rlem 
R.  R.  Co.,  14  N.  Y.,  310 ;  Ireland  v.  The  Oswego  E.  and 
S.  P.  R.  Co.,  683 ;  Laha/r  v.  Klapla/a,  4  Conn.,  646  ;  E.  v. 
B.  and  M.  R.  R.  Co.,  2  Cush.,  395 ;  80  Penn.,  454 ;  19 
Conn.,  666.) 

Oboyeb,  J.  The  question  arising  upon  the  exception  to 
the  nonsuit,  ordered  by  the  judge  upon  trial,  is  whether  the 
jury  would  have  been  warranted  in  finding  from  the  evidence 
that  the  injury  received  by  the  plaintiff  resulted  from  the 
negligence  of  the  defendant  or  its  servants,  and  that  he  was 
free  from  any  negligence  contributing  thereto.  The  inquiiy 
as  to  the  plaintiff  is  whether  it  was  negligence  in  him  to 
attempt  to  get  upon  the  train  while  in  motion  under  the  cir- 
cumstances which  the  evidence  showed,  as  no  question  can  be 
made  but  that  such  attempt  contributed  to  the  injury.  The 
plaintiff  testified  in  substance  that  he  bought  a  ticket  and  that 
a  train  soon  after  came  along,  slowed  up  but  did  not  stop, 
but  passed  along,  some  one  on  board  hallooing  that  there  was 
to  be  apother  train  along.  That  the  station  where  he  bought 
the  ticket  was  the  west  side  of  the  track,  but  that  there  was 
no  platform  there,  from  which  passengers  could  get  upon  the 
cars.  That  there  was  quite  a  crowd  there,  and  upon  the 
approach  of  the  train  in  question,  he  and  some  others  went 
over  to  the  east  side  of  the  track,  thinking  they  could  more 
readily  get  upon  the  train  from  there.  That  the  cars  came 
and  slowed  down,  and,  as  he  started  to  get  on,  they  had  about 
stopped ;  others  began  to  jump  on ;  ahead  of  him  a  good 
many  were  jumping  on.    That  the  brakeman  called  out  West 
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Troj  (name  of  the  station)!  That  they  were  getting  on  all 
a)ong  the  cars.  That  he  got  on  the  step,  two  men  got  on  ahead 
of  him,  and  he  could  not  get  any  further  up.  That  the  cars 
were  then  jerked  ahead  and  jerked  him  off  the  step,  but  he 
did  not  let  loose  of  the  handle.  That  he  recovered  back, 
and  when  they  were  on  pretty  good  speed,  they  jerked  very 
powerful.  The  handle  was  the  iron  rod.  That  he  got  on 
because  he  saw  others  getting  on,  so  he  recovered  back  upon 
the  step,  but  had  no  more  than  recovered  back,  before  he  was 
l^nocked  off  by  the  platform,  and  rolled  in  between  the  car 
aad  the  platform.  That  the  cars  were  goiqg  very  slow  when 
If0  got  on,  but  the  second  time  were  going  pretty  good  speed. 
That  he  did  not  see  or  know  anything  about  the  platform 
until  he  struck  it.  It  was  proved  that  this  platform  was  a 
sjtructure  of  the  height  of  the  floor  of  the  cars,  the  front  of 
T^bich  was  seven  inches  from  the  outside  of  a  car  upon  the 
tirack,  erected  and  used  only  for  the  purpose  of  loading  and 
udloading  freight.  It  was  Airther  proved  that  the  distance 
from  where  the  plaintiff  first  attempted  to  get  upon  the  car 
to  the  platform,  was  about  sixty  feet.  To  attempt  to  get 
upon  the  car  while  in  motion,  the  platform  and  steps  of  which 
^as  so  crowded  that  he  could  not  get  upon  the  platform  if 
he  succeeded  in  getting  upon  the  lower  step ;  to  persist  in 
Bp.ch  attempts,  when,  by  the  jerking  of  the  cars,  he  was  thrown 
from  the  step ;  to  hold  on  to  the  iron  and  run  along,  trying 
to  get  upon  the  car  while  the  speed  was  increasing,  without 
looking  to  see  if  there  was  danger  of  collision  with  some 
object  near  the  track  or  other  danger  to  be  apprehended,  was 
not  only  negligence,  but  exhibited  great  if  not  reckless  disre- 
gard of  his  safety  by  the  plaintiff.  This  was  the  conduct  of  the 
plaintiff,  as  testified  to  by  himself,  and  was  such  that,  without 
explanation,  a  verdict  finding  him  free  from  contributory  negli- 
gence would  have  been  unauthorized.  Unless  evidence  was  given 
tending  to  prove  facts  explaining  and  justifying  this  conduct 
of  the  plaintiff,  the  nonsuit  was  proper.  The  plaintiff  proved 
that  the  name  of  the  station  was  called  on  board  of  the  train 
hl^fore  he  attempted  to  get  on.    This  furnished  no  excuse  for 
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the  plaintiff.  This  call  was  to  notify  those  on  board  wishing 
to  stop  at  that  station,  so  that  they  could  be  in  readiness 
to  get  off,  but  would  not  excuse  them  from  the  impu- 
tation of  negligence  in  jumping  off  with  a  crowd, 
while  they  knew  not  only  that  the  train  was  in  motion,  but 
jerking  up  and  increasing  its  speed.  The  plaintiff  knew  all 
this,  and  still  persisted  in  his  attempt  to  get  into  the  car. 
WhiUaker  v.  The  Manchester  JR.  H.  Co.  (Eng.  Com.  Pleas), 
cited  by  counsel  from  the  London  Times,  has  no  analogy  to 
the  present  ease.  There  the  plaintiff  was  a  passenger  upo^ 
the  train,  on  a  dark  night,  and  upon  the  name  of  the  station 
where  he  wished  to  get  off  being  called,  opened  the  door  and 
stepped  upon  what  he  believed  to  be  the  platform,  but  which 
in  fact  was  the  parapet  of  a  bridge,  and  fell  over.  Held,  that 
a  verdict  in  his  favor  should  be  sustained.  The  fact  that 
others  were  getting  upon  the  train  in  a  manner  equally  reck- 
less as  the  attempt  made  by  the  plaintiff  affords  no  justifica- 
tion for  him.  An  excited  crowd,  eager  to  get  on  board,  each 
ahead  of  the  other,  too  impatient  to  wait  until  the  train  stops, 
make  the  attempt,  each  at  his  own  risk,  and  no  one  is  excused 
by  the  numbers  making  the  attempt.  Under  such  circum- 
stances the  cry  of  those  on  board  of  the  train  that  it  will  stop, 
and  giving  warning  of  the  danger,  will  be  unheard,  as  it  was 
by  the  plaintiff  in  this  case,  or  unheeded  if  heard.  K  people 
will  encounter  such  risks,  the  law  cannot  relieve  them  against 
the  consequences.  The  plaintiff  further  gave  evidence  tend- 
ing to  show,  and  notwithstanding  the  evidence  to  the  con- 
trary the  court  must  assume  as  true,  that  on  some  previous 
occasions  the  defendant  had  slowed  trains  at  this  station  and 
passengers  had  got  off  and  others  had  got  on,  when  the  trains 
did  not  come  to  a  full  stop  at  all.  This  was  reckless  on  the 
part  of  the  company,  if  sanctioned  by  the  directors,  and  if  not 
by  those  in  charge  of  the  trdia ;  and  if,  while  so  doing,  any 
person  should  be  killed,  it  is  clear  that  those  responsible 
therefor  might  be  convicted  of  manslaughter  under  the  sta- 
tute. But  such  reckless  conduct  of  the  company  or  of  those 
managing  its  trains  does  not  justify  any  person  in  rushing  at 
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the  trains  at  that  station  while  moving,  and  attempting  to  get 
on,  and,  when  thrown  from  the  steps  by  the  jerking  of  the 
cars,  hanging  on  to  the  irons,  and  continuing  ineffectual 
attempts  to  get  on  for  rods,  and  until  he  is  injured  by  a  col- 
lision with  some  object  outside  of  the  cars,  ^o  prudent  man 
would  voluntarily  encounter  such  risks.  The  counsel  cites 
Shearman  &  Redfield  on  Negligence  (§  282)  for  the  purpose 
of  showing  that  a  person  is  not  chargeable- with  negligence  in 
attempting  to  get  upon  a  horse  car  in  moderate  motion  when 
the  driver  refuses  to  stop ;  but  should  he  make  the  attempt 
and  fail,  and  then  h^ng  on,  running  outside  of  the  car  until 
he  came  in  collision  with  a  vehicle,  the  case  would  be  dif- 
ferent. The  counsel  is  correct  in  the  position  that  if  the  evi- 
dence offered  by  the  plaintiff  and  improperly  excluded,  in 
connection  with  that  given,  would  have  authorized  the  jury 
to  find  a  verdict  in  his  favor,  the  order  must  be  aflirmed. 
The  evidence  so  offered  was  that  the  plaintiff  had,  before  that, 
got  off  and  on  at  this  place  when  the  cars  stopped  no  more 
than  at  this  time,  and  he  had  knowledge  that  they  frequently 
did  not  stop  any  more  than  as  they  slowed  down  this  time. 
This  must  be  considered  in  connection  with  the  fact  indisput- 
ably proved  that  the  train  in  question  did  in  fact  stop  upon 
arriving  at  the  proper  place  for  that  purpose,  and  that  it  was 
intended  so  to  stop.  So  considered,  the  facts  offered  did  not 
excuse  the  conduct  of  the  plaintiff  when  he  found  himself 
thrown  from  the  step  by  the  jerking  of  the  cars ;  that  the 
speed  was  increasing.  Ordinary  prudence  required  him  to 
abandon  the  attempt  instead  of  hanging  on  and  continuing  it 
until  he  came  in  collision  with  the  platform.  If  the  train  did 
not  stop  so  as  to  enable  him  safely  to  get  on,  he  had  his 
remedy  against  the  defendant.  The  order  appealed  from  must 
be  reversed  and  the  judgment  given  upon  the  nonsuit. 

All  concur  except  Chubch,  Ch.  J.,  dissenting,  and  Pbok- 
HAM,  J.,  not  voting. 

Order  reversed  and  judgment  accordingly. 
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John  G.  Bolen,  Bespondent,  v,  Chablbs  H.  Cbosbt  et  aL, 

Appellants. 

The  duty  of  making  the  annual  report  required  by  the  act  for  the 
formation  of  corporations  for  manufacturing  and  mining  purposes  (sec- 
tion 12,  chap.  40,  Laws  of  1848),  is  devolved  by  that  act  upon  the  trustees 
of  the  corporations  organized  under  it  The  secretary  of  a  company  so^ 
organized  cannot  subscribe  to  such  report  the  names  of  the  trustees,  or 
verify  it  in  any  way  to  make  it  the  act  of  the  corporation,  and  a  compli- 
ance ^ith  the  statute,  so  as , to  relieve  the  trustees  fh)m  this  duty  or  from 
the  liability  resulting  from  an  omission  to  perform  it ;  he  is  not,  there 
fore,  chargeable  with  the  consequences  of  such  an  omission. 

An  assignment  of  a  judgment  agamst  a  corporation  organized  under  this 
act  carries  with  it  the  claim  or  debt  upon  which  it  was  founded,  and  all 
rights  and  remedies  for  the  recovery  and  collection  of  such  claim  or  debt, 
including  the  remedy  given  by  the  act  against  theVustees.  A  release, 
therefore,  of  one  of  the  trustees  by  the  assignor,  after  the  assignment  and 
after  the  releasee  has  notice  of  the  transfer,  will  not  operate  to  defeat  the 
claim  of  the  assignee. 

Where  a  release  by  one  of  several  Joint  and  several  debtors  has  been 
executed,  and  those  not  parties  to  it  claim  the  benefit  thereof,  the  burden 
is  upon  them  of  showing  that  the  instrument  was  such  as  barred  an 
action  against  all.  It  will  not  be  inferred  for  the  purpose  of  reversing  a 
Judgment  that  the  release  is  absolute  and  not  a  special  and  limited  one, 
such  as  is  authorized  (chap.  257,  Laws  of  1885)  to  be  given  to  one  joint 
debtor  without  affecting  the  liability  of  the  others.  (Rafallo,  J.,  dis- 
senting.) 

(Argued  April  8, 1872;  decided  April  16, 1872.) 

.  Appeal  from  judgment  o£  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 

Benjamin  F.  Weymouth,  on  the  first  day  of  July,  1865, 
became  the  secretary  of  the  New  York  and  Pennsylvania 
Petroleum  Mining  and  Manufacturing  Co.,  a  corporation 
organized  under  the  general  law  of  the  State  of  New  York. 
For  his  services  as  secretary,  on  the  5th  day  of  March,  1868, 
he  recovered  a  judgment  against  the  company  for  $3,765.79. 
On  the  2d  day  of  May,  1868,  Weymouth  assigned  his  judg- 
ment against  the  company  to  plaintiff,  who  brought  this 
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action  to  recover  the  amount  of  such  judgment  of  the  defend- 
ants, trustees  of  the  company,  as  liable,  by  reason  of  the 
omission  in  January,  1868,  to  make,  file  and  publish  the 
annnal  report.    01^;  fecte  appear  in  Ae  opinion. 

George  Putnam  Sindth  for  the  appellants.  The  release  of 
Bates  released  all  the  defendants.  {Rowley  v.  Stoddardy  7 
Johns.,  207 ;  Bank  of  Pougkkeepsie  v.  Itbotson^  5  Hill,  461 ; 
CatskiU  Bank  v.  Measenger^  9  Cow.,  37 ;  Fa/rmerff  Bankj 
etc.y  V,  Blaivy  44  Barb.,  641.)  The  release  is  not  brought 
within  the  provisions  of  chap.  267,  Laws  of  1838.  {Ba/nk  of 
Poughkeepde  v.  Ihboison,  6  Hill,  461;  Hoffmom  v.  Dwfdop^ 
1  Barb.,  185.)  The  judgment  was  merely  cumulative,  as 
collateral  security  for  the  debt ;  its  assignment  did  not  deprive 
Weymouth  of  all  interest  and  the  release  by  him  was  eflfec- 
tual.  {McHarg  v.  Eastmany  35  How.,  208 ;  3  Keyes,  562 ; 
Bailey  v.  BcmckeTy  3  Hill,  188  ;  Jackson  v.  Shaffer,  11  Johns., 
513,  517 ;  Ontario  Ba/nk  v.  HdUettj  8  Cow.,  192 ;  Andrews 
V.  Smithy  9  Wend:,  53 ;  Baker  v.  MaHin,  3  Barb.,  641 ; 
Broome's  Leg.  Max.,  4th  ed.,  470 ;  Day  cfe  Penfield  v.  Lealy 
14  Johns.,  404 ;  BatOe  v.  Coity  26  N.  Y.,  406,  408 ;  ShdUr 
, '  Quarry  Co.  v.  BlisSy  27  id.,  297 ;  Garrison  v.  Howey  17  id., 
'  458 ;  Andrews  v.  MurrcHyy  33  Barb.,  356.)  The  court  erred 
in  directing  verdict  for  plaintiff.  (The  PeopUy  ete.y  v.  Board 
of  Police,  35  Barb.,  651 ;  Bridgeport  City  Bank  v.  Empire 
Co.y  30  id.,  421.)  Weymouth  was  guilty  of  contributory  neg- 
ligence, and  this  would  prevent  recovery  by  his  assignee. 
{Andrews  v.  Murray y  33  Barb.,  354,  356  ;  Milton  v.  Hicdson 
Bi/ver  Steamboat,  Co.y  37  N.  T.,  210.)  It  was  a  question  for 
the  jury  whether  his  excuse  for  not-preparing  the  report  was 
suflScient.  {Moore  v.  WesterveUy  21  N.  Y.,  103 ;  Wooden  v. 
Austin,  51  Barb.,  8.) 

George  W.  Stevens  for  the  respondent.  Parol  evidence  of 
the  contents  of  the  release  was  incompetent.  {Rogers  v.  Van 
Soeseny  12  J.,  221.)  The  corporation  can  only  be  dissolved 
upon  petition,  or  by  judgment  upon  information  of  the  attor- 
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ney-general.  {Iron  Works  v.  Smithy  4  Duer,  862 ;  Bradt  v. 
Benedict,  17  N.  Y.,  93 ;  (?(rf«;^  v.  U.  8.  Buga/r  Ref.  Co.,  36 
Barb.,  256.)  The  liability  of  defendants  was  fixed  before 
Weymouth  sued  and  was  reincuired  each  year.  {Miller  v. 
White,  8  Abb.  [N.  S.],  46 ;  S.  C,  10  Abb.  [N.  S.],  386.) 

Allbx,  J.  The  defendants,  by  their  answer,  admit  the 
indebtedness  from  the  New  York  and  Pennsylvania  Petro- 
leum Mining  and  Manufacturing  Company  to  the  plaintiff's 
assignor,  accruing  prior  to  October,  1867,  and  the  recovery  of 
a  judgment  therefor  in  1868,  and  the  assignment  to  the  plain  • 
tiff,  in  May,  1868,  of  the  judgment  and  all  rights,  claims  and 
interests  therein  and  thereunder;  and  the  right  of  the  plaintiff 
to  maintain  this  actiop,  in  virtue  of  the  assignment,  is  not 
controverted.  The  defendants,  by  their  answer,  also  admit 
that  they  were  trustees  of  the  corporation,  and  made  default 
in  making,  publishing  and  filing  the  report  required  by  the 
twelfth  section  of  the  general  law  for  the  formation  of  cor- 
porations for  manufacturing  and  mining  purposes  (Laws  of 
1848,  ch.  40),  under  which  the  corporation  was  organized. 
They  allege,  by  way  of  defence,  that  the  omission  to  make 
and  file  the  report  was  the  willful  and  fraudulent  neglect  of 
the  plaintiff's  assignor,  who  was  the  secretary  of  the  com- 
pany and  charged  with  the  duty,  and  by  supplemental  answer 
that  the  plaintiff  had  accepted  $600  from  one  of  the  defend- 
ants in  full  satisfaction  and  accord  of  all  claim  against  such 
defendant.  The  act  imposes  the  duty  upon  the  corporation 
of  making  the  report,  and  requires  it  to  be  signed  by  the 
president  and  a  majority  of  the  trustees,  and  to  be  verified 
by  the  oath  of  the  president  or  secretary ;  and  upon  default 
of  any  company  in  making  the  report  for  more  than  twenty 
days  after  the  first  of  January,  in  any  year,  the  trustees 
are  made  jointly  and  severally  liable  for  all  the  debts  of  the 
company  then  existing,  or  that  shall  be  contracted  before  such 
report  shall  be  made.  The  report  is  to  be  the  act  of  the  trus- 
tees, and  the  duty  of  making  it  is  devolved  upon  them.  The 
secretary  is  but  the  servant  of  the  company,  performing  such 
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acts  and  rendering  such  services  as  are  incident  to  the  office 
or  may  be  specially  imposed.  He  might,  under  the  direction 
of  the  trustees,  prepare  the  paper  and  verify  it  by  his  oath  in 
place  of  the  president,  but  he  could  not  subscribe  to  it  the 
names  of  the  trastees,  or  verify  it  in  any  way  to  make  it  the 
act  of  the  corporation  and  a  compliance  with  the  statute,  so  as 
to  relieve  the  trustees  from  their  duty,  or  the  liability  resulting 
from  an  omission  to  perform  it.  There  was  no  evidence  that  the 
plaintiff's  assignor  was  specially  charged  with  the  preparation 
of  the  report  for  January,  1868,  or  that  he  neglected  any 
duty  devolved  upon  him,  or  that  the  failure  of  the  trustees 
to  make  the  report  was  in  any  way  caused  by  or  attributable 
to  him.  This  part  of  the  defence  utterly  failed.  'No  evi- 
dence was  given  that  the  plaintiff  received  any  sum  whatever 
from  either  of  the  defendants,  or  had  released  any  one  from 
liability  upon  the  claim  sued  upon.  Evidence  was  given 
that  more  than  a  year  after  the  suit  was  commenced  and 
after  the  original  answers  had  been  put  in,  admitting  the 
assignment  to  the  plaintiff,  one  of  the  trustees  of  the  corpo- 
ration, who  was  also  a  defendant  in  the  action,  but  who  does 
not  defend,  had  paid  the  assignor  of  the  plaintiff  $600 
and  been  released  by  him.  The  release  was  not  given 
in  evidence.  The  assignor,  under  objection,  testified  that  he 
had  released  Mr.  Bates,  one  of  the  trustees,  on  receipt  £-om 
him  of  $600.  The  release  could  not  operate  to  defeat 
the  claim  of  the  plaintiff,  it  having  been  given  after  the 
releasor  had  parted  with  his  interest,  and  the  releasee  had 
notice  of  the  transfer  by  the  action  of  the  plaintiff  as  assignee. 
Again,  the  release  could  only  operate  as  a  technical  defence 
to  those  who  were  not  parties  to  it,  and  the  burden  was  upon 
them  to  show  that  the  instrument  was  such  as  barred  the 
plaintiff  of  his  action  against  all  who  were  jointly  liable. 
The  debt  was  not  paid,  and  the  sum  paid  was  less  than  one- 
sixth  of  the  amount  due,  and  the  payment  of  a  lesser  sum 
would  not  discharge  the  greater  in  the  absence  of  a  formal 
and  technical  release  vajid  in  law.  If  such  release  was  given, 
it  was  for  the  defendants  claiming  the  benefit  of  it  to  pro- 
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dnce  and  prove  it.  Conceding  that  a  technical  release  was 
given,  it  may  have  been  a  release  of  one  of  the  several  joint 
debtors,  nnder  the  act  of  1838  anthorizing  one  or  more  of 
several  joint  debtors  to  compound  or  compromise  for  their 
joint  indebtedness  in  discharge  of  their  liability  and  without 
affecting  the  liability  of  the  other  joint  debtors.  (Laws  of 
1838,  ch.  257.)  A  release  or  discharge  nnder  the  provisions 
of  this  act  wonld  not  have  discharged  the  present  appellants ; 
and  it  cannot  be'  inferred,  for  the  purpose  of  reversing  the 
judgment,  that  the  release,  if  one  was  given,  was  absolute 
and  not  special  and  limited  in  its  operation  and  effect.  The 
assignment  of  the  judgment  carried  with  it  the  claim  and 
debt  upon  which  it  was  founded,  and  all  claims  against  others 
as  collateral  and  incidental  to  it.  By  whatever  terms  th§ 
assignment  was  made,  the  debt,  as  the  principal  thing,  passed, 
and,  with  it,  all  rights  and  remedies  for  its  recovery  and 
collection.  The  capacity  of  the  plaintiff  to  sue  was  not 
questioned  by  the  defendants,  although  the  defects  of  his 
title  were  patent  upon  the  face  of  his  complaint.  But  his 
capacity  to  sue,  and  his  right  to  all  the  remedies  which  his 
assignor  could  have  had  are  perfect.  The  right  to  the  debt, 
as  evidenced  by  the  judgment  against  an  insolvent  corporation, 
and  the  right  to  recover  the  same  debt  from  the  defendants 
upon  their  personal  liability,  cannot  exist  in  the  hands  of 
different  persons.  The  assignment  of  the  judgment  neces- 
sarily carries  the  debt;  they  are  inseparable.  {Jackson  v. 
Blodget,  6  Cow.,  202 ;  Bose  v.  Bdker^  13  Barb.,  230 ;  Oreen 
V.  Hart,  1  J.  R,  580 ;  PaUison  v.  HvU,  9  Cow.,  747 ;  OaJr 
laraii  v.  Orser,  4  Bos.,  94 ;  Tlunnas  v.  HvhheUy  35  N.  Y., 
120.)  There  was  no  question  of  fact  for  the  jury,  and  the 
cause  was  properly  disposed  of  at  the  circuit. 

The  judgment  should  be  affirmed. 

All  concur  except  Bapallo,  J.,  who  is  of  the  opinion^  that 
if  the  release  had  been  given  by  the  plaintiff  it  would  have 
barred  the  action. 

Judgment  affirmed. 
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Geobge  S.  Thohpaon,  Respondent,  v,  Jahes  0.  Faboo,  Trea- 
surer of  the  American  Express  Company,  Appellant 

To  sustain  an  action  against  a  common  carrier  for  a  failure  to  deliver  goods 
the  plaintiff  must  be  the  owner  thereof,  or  have  some  special  interest 
in  them. 

Prima  fade,  the  consignee  is  the  owner.  If  the  goods  are  ordered  of  Uie 
consignor  by  the  consignee  stating  where,  but  not  how,  to  send  them, 
the  consignor  has  sualcient  title  to  maintain  the  action. 

(Argued  April  12, 1872 ;  decided  April  16, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 
(Eeported  below  58  Barb.,  B75;  U  How.  Pr.  R,  176.) 

This  action  was  brought  to  recover  damages  for  an  alleged 
failure  of  defendant  to  deliver  a  package  of  United  States 
treasury  notes  receiveS  by  it  for  transportation. 

Facts  found  by  the  referee:  That  the  defendant,  the 
American  Express  Company,  is  a  joint-stock  company,  con- 
sisting of  more  than  seven  members,  and  is  engaged  in  the 
express  business  as  common  carriers,  whose  principal  office  ib 
in  the  city  of  New  York. 

On  or  about  the  11th  day  of  August,  1865,  the  American 
Express  Company  received  from  the  United  States  Express 
Company,  at  Decatur,  in  the  State  of  Indiana,  a  package, 
containing  U.  S.  compound  interest  notes  and  7.80  treasury 
notes  to  the  amount  of  $660.63,  together  with  the  papers  dis- 
charging John  and  William  White  from  service  in  the  army 
of  the  United  States. 

That  said  package  was  addressed  as  follows:  '^By  the 
United  States  Express  Company,  $660.63,  John  and  William 
White,  care  Captain  James  K.  Kartin,  Bunton  House,  Terre 
Haute,  Indiana." 

The  package  was  delivered  to  the  United  States  Express 
Company  by  plaintiff  at  Springfield,  111.,  and  receipt  taken. 

The  American  Express  Company  conveyed  it  to  the  place 
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of  destination  without  delay.  Diligent  searoh  and  inquiry 
were  made  for  the  consignees,  but  they  could  not  be  found  or 
heard  from. 

The  contents  of  the  package  was  the  back  pay  of  the  said 
John  and  William  White,  as  soldiers  in  ihe  anny  of  the  United 
States,  and  their  discharge  papers  from  thd  service,  and  a 
letter  from  the  plaintiff. 

The  Whites  had  employed  the  plaintiff  as  their  agent  to 
collect  for  them  the  back  pay  in  question  from  the  United 
States  government. 

The  enclosure  in  die  package  was  the  proceeds  of  a  check 
received  by  plaintiff  from  the  government  agent  at  Springfield, 
HI.,  for  such  back  pay. 

The  plaintiff  demanded  the  package  in  question  from  James 
C.  Fargo,  the  treasurer  of  the  defendant,  at  the  city  of  New 
York,  who  refused  to  deliver  the  same  to  him. 

Hooper  C.  Van  Varst  for  the  appellant.  The  consignee 
is  the  presumptive  owner.  (Angell  ou  Carriers,  §  407 ;  Eve- 
rett V.  SdUnMy  15  Wend.,  475  ;  FUzhugh  v.  Wyrrumy  6  Seld., 
562 ;  Stred,  v.  Barney,  23  N.  Y.  R.,  335 ;  PlaU  v.  WeOsy  2 
Bobertson  B.,  101.)  When  goods  are  delivered  to  a  carrier 
on  behalf  of  consignee,  and  placed  at  his  disposal,  the  pro- 
perty is  vested  in  him,  and  he  alone  can  maintain  action 
against  the  carrier.  (Angell  on  Car.,  §  497;  ArhucJde  v. 
Thompaanj  37  Penn.,  170.)  The  only  exception  is  the  trader's 
right  of  stoppage  i/n  ^raneUu.  {JDitUan  v.  Solomanson,  3  B. 
&  P.,  584 ;  Dawes  v  PecJkj  8  Dunn  &  East,,  330 ;  Madison 
V.  WheterseUj  11  Iftd.  B.,  55.)  Where  consignee  cannot  be 
found,  it  is  the  carrier's  duty  to  take  care  of  the  property  for 
the  owner.  {Ostrander  v.  Brovm,  15  John.,  39 ;  FUh  v. 
Newton^  1  Denio,  45 ;  Stone  v.  WaiU,  31  Maine,  409 ;  Bed- 
field  on  the  Law  of  Bailways  [subject  Common  Carriers],  vol, 
2,  p.  ^^y  §  16  ;  WiUiama  v.  SoUandy  22  Howard's  Practice 
Beporte,  137 ;  Hudson  v.  Baxendale^  2  Hurl.  &  Norman, 
Exchequer  B.,  575 ;  Weed  v,  Barney,  45  N.  Y.  B.,  348 ; 
^andUon  v.  Niekersony  11  Allen  B.,  308.)    In  ordar  to  sua^ 
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tain  action,  it  must  appear  that  the  goods  belonged  to  the 
plaintiff  at  the  time  of  the  injury;  {Zmo  v.  ScUohery  4 
Black  R.,  364.);  The  plaintiff's  consignment  to  the  Whites 
pnt  it  out  of  his  power  to  act  further  in  the  premises.  {Dows 
V.  Oreetiy  16  Barb.,  72 ;  Smith  Mercantile  Law,  3d  ed.,  366  ; 
JP'reeman  v.  Btiok.  1  Nev.  &  Man.,  420.) 

Isaac  JSSwarcb  for  the  respondent.  The  delivery  of  the 
U.  S.  Express  to  defendant  created  a  contract  between  plain- 
tiff and  defendant.  ( Van  Santvoordy.  8t.  Jbhtiy  6  Hill,  157, 
160.)  Defendant  could  look  to  plaintiff  on  the  contract  for 
freight.  (Redfield  on  Carriers,  §  333 ;  Dom  v.  CbiJ,  12 
Barb.,  310,  316 ;  Witbeckv.  HbOandyiS'S.  Y.,  IS.)  Plain-, 
tiff  did  not  follow  instructions ;  the  funds  sent  were  his,  there- 
fore. {Eayes  v.  Stones  7  Hill,  128 ;  S.  C,  3  Denio,  675 ; 
WiUon  V.  WHaoriy  26  JPenn.  St.,  394 ;  Story  on  Agency,  § 
192.)  He  was  debtor  to  his  clients  for  the  amount.  {Chap- 
man  v.  WhUey  2  Selden,  412,  417 ;  Marsh  v.  Oneida  Bank, 
32  Barb.,  298 ;  Dunlap's  ^aley  on  Agency,  90,  and  notes,  and 
363.)  Both  plaintiff  and  the  Whites  could  maintain  action, 
and  a  recovery  by  one  would  bar  action  by  the  other.  {Smith 
V.  Jamesy  7  Cow.,  328 ;  Oreene  v.  Clar&y  12  N.  T.,  343.) 
Trover  can  be  maintained  by  one  having  no  beneficial  interest 
in  the  property.  {Kellogg  v.  Sewelly  1  Lansing,  397 ;  Moron 
V.  PorUandy  35  Maine,  55 ;  Armory  v.  DeUmiariey  1  Str., 
515 ;  Freem^m  v.  Bitchy  1  N".  &  M.,  420 ;  Joseph  v.  KnoXy 
3  Camp.,  320.)  A  delivery  to  a  carrier  not  chosen  by  the 
purchaser  is  not  a  delivery,  and  the  consignor  has  a  right  of 
action.  {Rogers  v.  PhiUipSy  40  N.  T.,  519 ;  2  Greenl.  Ev., 
§  212.)  Where  there  is  no  such  person  as  consignee,  the  car- 
rier holds  as  bailee  of  the  consignor.  (Chitty  on  Car.,  89 ; 
45  N.  Y.,  184.)  It  was  plaintiff's  duty  to  receive  package 
and  send  it  to  his  clients.  {Bates  v.  Stantony  1  Duer,  79  ; 
Bank  of  R.  v.  JoneSy  4  N.  Y.,  497.)  It  is  not  carrier's  duty 
to  litigate  tjie  title.  {BliA)m  v.  H.  R.  R.  Co.y  35  Barb.,  188.) 
Where  law  allows  agent  to  contract  in  his  own  name,  he  can 
bring  action.    {Considerant  v.  Brishaney  22  N.  Y.,  389.)    A 
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right  of  action  on  a  contract  cannot  be  denied  to  the  contract- 
ing party.  Angell  on  Carriers,  §§  500,  503 ;  Daws  v.  Cobby 
12  Barb.,  310,  316 ;  Sargent  v.  Marrisj  3  Bam.  &  Aid.,  277, 
280 ;  Mintv/m  v.  Main^  7  N.  Y.,  220,  224 ;  StUhDed  v.  Star 
pies,  19  id.,  401 ;  32  id.,  440 ;  Fitzhugh  v.  Wiman,  9  id., 
559  ;<  Horton  v.  Morgan,  19  id.,  170 ;  OrirmeU  v.  Schmidt, 
2  Sandf.,  706,  710 ;  Freeman  v.  Fvlton  Fi/re  Ins.  Co.,  14 
Abb.  Pr.,  398 ;  Story  on  Agency,  §§  161,  162,  393.)  Plain- 
tiff can  maintain  action  nnder  section  113  of  the  Code.  {Con- 
siderant  v.  Brisbane,  22  N.  T.,  389 ;  Cfrinndl  v.  Schmidt,  2 
Sandf.,  706;  Hdand  v.  Phalen,  1  Bosw.,  43;  Padden  v. 
WilUams,  1  Kobt.,  340 ;  JSogart  v.  O' Began,  1  E.  D.  Smith, 
590 ;  Story  on  Agency,  §§  161,  162,  393.) 

Peokham,  J.  To  sustain  an  action  against  a  common  car- 
rier for  failing  to  deliver  goods,  the  plaintiff  must  be  the 
owner,  or  have  some  special  interest  in  them.  {Krulder  v. 
mison,  47  N.  T.,  86 ;  Green  v.  Cflarke,  12  N.  T.,  343.) 
Prima  facie,  the  consignee  is  the  owner. 

If  this  had  been  a  sale  of  goods  by  the  consignor,  ordered 
by  the  consignee,  withoat  stating  in  what  way  or  manner  to 
send  them,  but  only  where,  the  consignor  would  have  had 
sufficient  title  to  maintain  the  action — ^because  the  title  in  such 
case,  as  a  general  rule,  would  not  pass  by  the  mere  delivery 
to  the  carrier.  In  this  case,  however,  the  plaintiff  never 
owned  the  money  ordered  to  be  sent  to  the  consignee, 
and  had  no  special  interest  in  it.  He  was  a  mere  agent. 
Hence  if  he  simply  fulfilled  the  orders  of  the  owners  and 
sent  the  money  to  the  consignee  by  a  suitable  and  proper 
conveyance,  his  duties  and  liabilities  were  discharged.  He 
then  had  no  further  right  or  interest  in  the  matter. 

The  action  was  brought  and  tried  upon  the  assumption 
that  the  plaintiff  properly  collected  and  sent  the  money  due 
from  the  government  to  the  Whites.  There  was  no  allegation 
or  suggestion  that  he  had  not  sent  the  money  he  received  by  the 
usual  and  proper  mode,  that  he  had  not  fulfilled  the  direc- 
tions of  the  Whites,  that  he  was  not  authorized  by  them  to 
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do  precisely  what  he  did  —  the  referee  has  substantially  so 
found  as  matter  of  fact,  and  there  is  no  exception  to  any  of 
his  findings  of  fact.  It  is  too  late  here  for  the  plaintiff  to 
attempt  to  vary  these  findings  of  fact  to  sustain  his  judg- 
ment. I 

It  is  the  right  and  interest  of  the  defendant  to  see  that 
the  package  is  delivered  to  none  but  the  true  owner.  A 
wrongful  recovery  against  this  defendant  will  afford  it  no 
defense  as  against  the  true  owners  or  their  representatives. 

This  is  not  a  case  of  a  fictitious  consignee.  The  Whites 
WQre  alive  and  in  the  civil  war.  This  was  their  pay,  and  if 
they  have  died  since  this  proceeding,  that  gives  no  right  to 
this  plaintiff  to  sue  upon  these  facts.  It  follows  that  the 
referee  erred  in  finding  for  the  plaintiff,  and  the  judgment 
of  the  General  Term  affirming  that  judgment  must  be  set 
aside  and  a  new  trial  granted,  costs  to  abide  event. 

All  concur,  except  Allext,  J.,  not  sitting,  and  Sapaixo,  J. 
not  voting. 

Judgment  reversed. 


Francis  Rowing,  Appellant,  v.  Washinoton  Manly  et  ai., 

Bespondents. 

Where  a  bailor  instnicts  the  bailee  not  to  deliver  his  property  to  any  person 
except  upon  his  written  order,  a  delivery  to  the  wife  of  the  bailor  with- 
ont  sndi  order  is  not  equivalent  to  a  delivezy  to  the  husband,  and  does 
not  dischai^ge  the  bailee  from  liabili^. 

At  common  law  the  husband  could  assert  a  right  to  aU  personal  property 
rightfully  acquired  by  the  wife,  and  to  all  of  which  she  possessed  herself 
by  his  authority,  or  with  his  co-operation,  but  she  had  no  power  to  thrust 
such  possession  upon  him  by  her  own  wrong  without  liis  sanction,  or  to 
make  him  responsible  for  it  against  his  will  and  without  his  knowledge. . 
A  deliv^  of  property  to  her  without  his  assent  would  neither  create  a 
direct  liability  on  his  part  to  the  party  delivering,  nor  would  it  dis- 
charge the  latter  from  a  previously  existing  liability  to  the  husband. 
The  liability  of  the  husband  to  be  sued  Jointly  with  his  wife  for  personal 
property  ti^en  and  wrongftiUy  converted  by  her  prior  to  or  duriiig 
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coverture  did  not  rest  upon  the  ground  that  he,  in  contemplation  of  law, 
was  guilty  of  the  taking  or  conversion,  but  resulted  from  the  incapacity 
of  the  wife  to  be  sued  without  her  husband.  A  married  woman  alone 
might  be  guilty  of  a  conversion. 

Although  where  a  wife  has  obtained  possession  of  the  husband's  property 
from  his  bailee  by  a  fraud,  the  bailee  could  maintain  an  action  against 
both  husband  and  wife  for  the  wrong,  that  is  not  a  defence  to,  and  will 
not  bar  a  recoveiy  by  him  against  the  bailee..  A  liability,  of  a  plaintiff 
jointly  with  another  cannot  be  set  up  as  a  bar  to  a  claim  due  him  indi- 
vidually, nor  can  a  conditional  or  defeasible  liability  bar  one  which  is 
absolute  and  unconditional.  (The  authorities  as  to  the  extent  and  nature 
of  the  husband's  liability  at  common  law  for  the  acts  of  the  wife  collated 
and  discussed.) 

For  the  purpose  of  proving  the  genuineness  of  a  signature  against  a  party 
to  be  charged  thereby,  it  is  not  competent  to  prove  that  the  signature  la 
not  in  a  simulated  handwriting.  .  . 

(Argued  February  20, 1872 ;  decided  April  16, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  district^n  favor  of  defendants. 
The  action  was  brought  to  recover  the  value  of  nine  U.  S. 
7.30  bonds  of  $1,000  each.  Defendants,  as  brokers,  had  pur- 
chased the  bonds  for  plaintiff  and  they  were  left  with  them. 
Plaintiff  gave  defendants  written  instructions  not  to  deliver 
the  bonds  to  any  person  except  upon  his  written  order.  The 
bonds  were  subsequently  delivered  by  defendants  to  wife  of 
plaintiff  upon  the  presentation  of  an  order  therefor  purport- 
ing to  be  signed  by  plaintiff,  which  order  defendants  supposed 
to  be  genuine.  The  jury  were  directed  to  find  a  general 
verdict,  and  in  addition,  to  answer  the  following  questions. 
They  found  as  follows : 

Q.  1.  Is  the  signature  to  the  order  for  the  delivery  of  the 
bonds,  dated  January  6,  1866,  the  genuine  signature  of  the 
plaintiff?    A.  No. 

Q.  2.  Did  the  plaintiff  deliver  the  bonds  in  controversy 
to  the  wife  of  the  plaintiff!    A.  Yes. 

Q.  3.  Did  the  plaintiff's  wife  fraudulently  obtain  a  delivery 
of  the  bonds  to  her  i    A.  Yes. 

They  further  found  a  verdict  for  the  plaintiff  against  the 
defendiknts  for  the  sum  of  $10,641.60. 
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Judgment  Buspended,  and  exceptions  ordered  to  be  heard 
in  the  first  instance  at  the  General  Term,  when  judgment 
was  ordered  to  be  entered  for  defendants. 

F.  N.  Bcmga  for  the  appellant.  The  wife  was  not,  by 
virtue  of  the  marital  relation  merely,  authorized  to  reduce  his 
choses  m  action  to  her  possession.  {Mherington  v.  ParroU^ 
1  Salkeld,  118 ;  Offiey  v.  Clay,  8  Com.  Bench,  N.  S.,  372 ; 
WeUingJia/m,  v.  Simonds,  1  Dessaussure  Eq.  Rep.,  272 ;  2 
Parsons  on  Contraots,  615.)  Though  qualifiedly  liable  for 
the  tort,  he  is  not  guilty  of  it,  but  she  is.  His  liability  was  to 
put  a  stress  upon  him  to  fulfill  her,  not  his,  obligations.  (1 
Chitty's  Pleadings,  12  Am.  ed.,  92,  93  ;  Bacon'6  Abr.,  Baron 
and  Femme,  L ;  Coke  Littleton,  351  h  ;  Comyn's  Digest,  Baron 
and  Femme,  Y ;  Reeve's  Dom.  Rel.,  3d  ed.  [72],  144,  149 ;  1 
RoUe,  351 ;  Rep.  Tem.  Hardwicke,  399 ;  Levinz,  122 ;  Oul- 
len,  392  ;  Cro.  Oar.,  376 ;  1  Hawkins  P.  C,  b.  1,  ch.  1,  §  9  ; 
8  Blackstone,  414 ;  2  Kent,  150 ;  Capd  v.  PtmeU^  17  C.  B., 
748 ;  Ooidding  v.  Davidsauy  26  N.  Y.  R.,  604.)  The  hus- 
band, at  common  law,  was  not  liable  for  the  torts  of  the  wife ; 
but  he  was  joined  only  by  reason  of  the  universal  rule  that 
the  wife,  during  coverture,  could  not  be  either  a  sole  plaintiff 
or  a  sole  defendant.    {Capdv,  Powell,  17  C.  B.,  748  ;  ffyde 

v.  S ,  Holt's  Rep.,  101 ;  Lcm^staff  v.  Ravri,  1  Wilson, 

149  ;  Anonymous,  3  id.,  124 ;  Larkin  v.  Marshall,  4  Exche- 
quer Rep.,  805 ;  Newton  v.  Boodle,  9  Q.  B.,  948  ;  Sparhes  v. 
Bell,  8  B.  &  C,  1 ;  Mitchmson  v.  Hewson,  7  Term  Rep., 
350  ;  Angd  v.  JPeliofi,  8  Johns.,  149 ;  Oage  v.  Beed,  15  id., 
408 ;  Bbrton  v.  Payne,  27  How.  P.  R. ;  Marsh  v.  Potter, 
80  Barb.,  506.)  Where  one  tort  is  set  up  as  a  cause  of  action, 
another  tort  on  the  part  of  the  plaintiff  is  no  defence.  {Hayes 
V.  Peddle,  1  Sand.,  284.)  The  second  finding  is  not  a  subject 
of  counter  claim  or  set  off,  as  the  wife  is  not  a  party.  {Bates 
V.  Bosekra/ns,  37  N.  Y.,  412.)  It  is  not  available  as  recoup- 
ment, as  it  is  not  connected  with  the  subject-matter  of  the 
action.  {Cram  v.  Dresser,  2  Sand.,  120 ;  Sedgwick  on  Dam., 
4th  ed.,  510  [444] ;  NichoUy.  Busenbury,  2  N.  Y.  R.,  286; 
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Vassar  v.  Livingston^  13  N.  Y.,  257.)  The  finding  is  not 
available  to  defendants  upon  the  principle  of  avoiding  circuity 
of  action.  That  principle  applies  only  where  parties  are 
identical,  damages  equal,  and  the  claims  belong  to  the  same 
class.  {Charles  v.  Alden^  15  Com.  B. ;  Speeding  v.  Young^ 
16  Com.  B.  [N.  S.],  829 ;  Alston  v.  Herring^  11  Exchequer, 
831 ;  Siimson  v.  Holly  1  Hurlston  <fe  N.,  831 ;  Marshall  v. 
OaheSy  5  id.,  7931.)  The  husband  is  not  always,  even  quali- 
fiedly,  liable  for  the  tort  of  the  wife.  {Assn,  v.  Fairhurst^  9 
Exchequer,  422 ;  Oumey  v.  Kenny ^  2  E.  D.  Smith,  132.) 
Under  the  act  chapter  90,  Laws  of  1860,  plaintiff's  wife 
would  be  liable  in  a  separate  action.  {Ethervngton  v.  Par- 
rott,  1  Salk.,  118 ;  Ghirn&i/  v.  Kennj/y  2  E.  D.  Smith,  132.) 

S.  P.  Jfash  for  the  respondents.  Evidence  of  a  person 
competent  to  judge  whether  a  writing  is  in  the  genuine  hand 
of  he  who  wrote  it,  or  is  an  attempt  by  some  person  to  imitate 
the  hand  of  another,  is  admissible.  {Lansing  v.  Husselly  3 
Barb.  Ch.  R.,  325  ;  People  v.  ffeioit,  2  Park.  Cr.  E.,  20 ; 
Modey  v.  BoweUy  17  Pick.,  490 ;  Commonwealth  v.  Ca/reyy  2 
id.,  47  ;  Lyon  v.  Lymam,y  9  Conn.,^  55 ;  Hully  v.  VantheriOy 
7  S.  &  R.,  185;  Lodge  v.  Phiphery  11  id.,  333.)  At  com- 
mon  law  the  possession  of  personal  property  by  the  wife  is  the 
possession  of  the  husband^  {BaU  v.  BeUy  Ala.  Select  C, 
465.)  A  delivery  to  wife  is  a  delivery  to  the  husband. 
{Machen  v.  MacheUy  15  Ala.,  373 ;  McDaniels  v.  WhilerMiny 
16  id.,  343  ;  Mason  v.  McNeUy  23  id.,  214,  217 ;  WaUcer  v. 
Fennery  28  id.,  367 ;  Clancy  H.  &  W.,  1,  2.  3.)  If  plaintiff's 
wife  obtained  possession  wrongfully,  her  conversion  was  to 
the  use  of  her  husband.  (Bacon's  Abr.,  Baron  and  Femme,  L ; 
2  Saunders,  47;  Saunders'  PI.  &  Ev.,  870;  Bing.  on  Cov., 
257.)  An  action  would  lie  by  the  defendants  against  both 
plaintiff  and  his  wife,  to  recover  the  same  sum  which  the 
plaintiff  in  this  action  seeks  to  recover  against  the  defendants. 
(1  Chitty  PI.,  92 ;  1  Parsons  on  Cont. ;  1  Stephens,  N.  P., 
746;  Holden  v.  Payney  27  How.  Pr.  R.,  874;  Solomon  v. 
Waasy  2  Hilton  C.  P.,  179 ;  McQueen's  Husb.  and  Wife,  48 
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Law  Lib.  [N.  S.],  126, 126,  etc. ;  Reeves'  Domestic  ReL,  3d 
ed.,  Parker's  Notes,  148,  149,  marg.  72,  73;  Goviding  v. 
Davidson,  26  N.  T.,  604 ;  Tait  v.  CuJhertaan,  57  Barb.,  9 ; 
Hovey  v.  Starr,  42  id.,  436  ;  Schaus  v.  PuUcker,  26  How., 
463 ;  Porter  v.  Movant,  45  Barb.,  426 ;  Rossv,  Smith,  66  id., 
418  ;  Valentine  v.  Lloyd,  4  Abb.  [N.  S.],  371;  Peak  v.  Zeman, 
1  Lans.,  302.)  The  husband's  person  and  property  could  be 
charged  in  execution.  {Solomon  v.  Waas,  2  Hilt.,  179.)  This 
liability  is  an  answer  here.  (3  0.  &  P.,  484 ;  3  Q.  B„  310 ;  9 
£xch.,  422.)  To  prevent  circuity  of  action,  the  law  will  bar 
plaintiff's  recovery.  (Broom's  Maxims,  marg.  p.  309,  and  cases 
(Sited,  6th  Am.  ed.,  per  Lord  Denman,  Ch.  J. ;  Walmeebury 
▼.  Cooper,  11  A.  &  E.,  221 ;  Lewis'  Ch.  J.,  15  Com.  Bench, 
62  ;  Carr  v.  Stephens,  9  Barn.  <fe  Cr.,  758 ;  Simpson  v.  Swan, 
3  Camp.,  291,  293 ;  Turner  v.  Davies,  2  Williams'  Saund. 
B.,  150,  note  2 ;  Xenia  Bank  v.  Lee,  7  Abb.,  372 ;  Brown  v. 
Buckingham,  21  How.,  190 ;  SchvhaH  v.  Hwrteau,  34  Barb., 
447 ;  Briggs  v.  Briggs,  20  id.,  477.)  The  law  of  1862  does 
not  permit  the  wife  to  be  sued  alone  for  her  torts.  {Horton 
T.  Payne,  27  How.,  374 ;  Hashrouck  v.  Weaver,  10  J.,  247.) 

Bapallo,  J.  The  plaintiff  having  instructed  the  defend- 
ants not  to  deliver  his  bonds  to  any  person,  except  upon  his 
written  order,  the  delivery  of  them  without  such  order, 
oven  to  the  plaintiff's  wife,  did  not  operate  as  a  discharge  of 
the  defendants'  obligation  to  the  plaintiff  as  bailees.  (1  Stark, 
104.) 

The  inference  of  authority  on  the  part  of  the  wife  to  act 
as  agent  for  the  husband,  which,  in  some  cases,  may  be  drawn 
from  circumstances,  is  negatived  in  the  present  instance  by 
the  written  instructions  given  by  the  plaintiff  to  the  defend- 
ants. 

But,  independently  of  any  question  of  agency,  it  is  claimed 
on  the  part  of  the  respondents  that  because  at  common  law 
the  wife's  possession  of  a  chattel  was  deemed  the  possession 
of  the  husband,  the  delivery  of  the  bonds  to  the  plaintiff's 
wife,  was  equivalent  to  a  delivery  of  them  to  the  plaintiff. 
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At  common  law  a  married  woman  could  not  own  personid 
property.  The  title  to  all  chattels  owned  by  her  at  the 
time  of  marriage  or  acquired  by  her  afterward,  vested  in  the 
husband,  and  her  manual  possession  of  them  inured  to  his 
benefit.  This  was  the  right  of  the  husband,  which  he  could 
assert.  It  attached  to  all  property  which  she  rightfully 
acquired,  and  to  all  of  which  she  possessed  herself  by  hie 
authority  or  with  his  co-operation.  But  she  had  no  power 
to  thrust  such  constnictive  possession  upon  him  by  her  own 
wrong,  not  sanctioned  by  him,  nor  to  make  him  responsible 
for  it  against  his  will  and  without  his  knowledge.  If  she, 
without  his  authority,  purchased  property  (not  necessaries) 
he  was  not  responsible  for  it,  though  delivered  to  her,  unless 
it  came  to  his  use  or  some  assent  on  his  part  was  shown. 
(^M(mtague  v.  Benedict^  8  Bam.  and  Cress.,  631 ;  BetMey  v, 
Oriffin^  5  Taunt.,  356 ;  Metcalfe  v.  Shaw,  3.  Camp.  R.,  22  ; 
MheringUm  v.  ParroUy  1  Salk.,  118.) 

If  the  delivery  of  chattels  to  the  wife  was  in  law  a  deliv- 
ery to  the  husband  in  all  cases,  a  tradesman  need  never  have 
been  at  a  loss  for  a  remedy  against  the  husband  for  goods  sold 
and  delivered  to  his  wife,  nor  put  to  proof  that  they  came  to  his 
use.  So  of  a  payment  to  the  wife,  of  a*  debt  due  to  the  hus- 
band. According  to  the  rule  as  claimed,  the  delivery  of  the 
money  to  the  wife  would  be  a  delivery  of  it  to  the  husband, 
and  he  ought  not  to  be  permitted  to  demand  payment  a 
second  time.  But  no  such  effect  was  given  to  a  payment  to 
the  wife.  It  did  not  bind  the  husband  unless  some  authority 
to  her  to  receive  it  as  his  agent  appeared.  {Thrasher  v. TuUU, 
22  Maine,  336 ;  Offley  v.  Clay,  2  Man.  and  Gr.,  172.) 

As  the  delivery  of  the  property  to  the  wife  without  the 
assent  of  the  husband  would  not  create  a  direct  liability  from 
him  to  the  party  delivering  it,  it  would  seem  clear  that  it 
would  not  discharge  a  previously  existing  liability  from  such 
party  to  her  husband. 

The  cases  cited  by  the  counsel  for  the  respondent  in  illus- 
tration of  the  proposition  that  the  possession  of  the  wife  is 
the  possession  of  the  husband,  are  all  cases  in  which  the  pos- 
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session  of  the  wife  was  lawful,  and  the  husband  or  hii^  repre- 
sentatives claimed  the  benefit  of  it.  Those  eases  hold  that 
the  wife  cannot  acquire  title  to  chattels  by  adverse  possession 
as  against  the  husband.  {Bell  v.  JSelTs  AdrrUrs^  1  Ala.  Sel. 
Gases,  465.)  That  the  title  to  slaves  in  possession  of  the  wife 
under  a  bequest  vests  in  the  husband  and  survives  to  him, 
her  possession  being  h^s.  {Machen  v.  Machenj  15  Ala.,  373 ; 
W<dher  v.  Fenner^  28  Ala.,  367.)  So  of  money  in  possession 
of  the  guardian  of  the  wife.  (16  Ala.,  343.)  But  in  all  these 
cases  the  wife  had  acquired  a  property  in  the  chattels  which 
the  law  transmitted  to  the  husband.  Lord  Ck>EE  in  Co.  Litt., 
351  hj  points  out  this  distinction.  He  says,  ^^  As  to  personal 
goods  there  is  a  diversity  worthy  of  observation  between  a 
property  in  them  and  a  bare  possession ;  and  that  if  per- 
sonal goods  be  bailed  to  a  feme,  or  if  she  find  goods,  or  if 
goods  come  to  her  hands  as  executrix  to  a  bailiff,  and  she 
taketh  a  husband,  this  bare  possession  is  not  given  to  the  hus- 
band, but  the  action  of  detinue  must  be  brought  against 
husband  and  wife."  The  husband  is,  at  common  law,  liable 
to  be  sued  jointly  with  his  wife  for  all  torts  committed  by 
her  prior  to  or  during  the  coverture,  and  hence,  where  she 
has  wrongfully  taken  and  converted  personal  property  of 
another,  the  action  must  be  against  both  husband  and  wife, 
thougl^  he  be  in  fact  innocent  of  any  wrong,  and  never  received 
any  part  of  the  property.  (Cro.  Car.,  254 ;  Cro.  Jac.,  5.)  The 
liability  of  the  husband  in  such  a  case  does  not  rest  upon  the 
ground  that  he  is  in  contemplation  of  law  guilty  of  the  taking 
or  conversion,  but  results  from  the  incapacity  of  the  wife  to 
be  sued  without  her  husband.  {Capd  v.  PoweU,  17  C.  B. 
[N.  S.],  744.)  Where  the  husband  and  wife  jamily  took  and 
converted  goods,  though  both  were  liable  for  the  wrongful 
act  of  taking  them,  the  conversion  was  the  act  of  the  husband 
only,  and  was  to  his  use  only.  {Berry  v.  NeoySy  Cro.  Jaa, 
661;  KeywoHh  v.  HiU,  3  B.  &  Aid.,  685;  Bingham  on 
Infancy  and  Cov.,  258;  Marshe's  Case,  1  Leon.,  312;  JRhemea 
v.  Humphreys  and  Wife,  Cro.  Car.,  254.)  A  feme  with  her 
husband  cannot  convert  to  the  use  of  the  wife,  but  all  is  done 
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to  the  use  of  tlie  husband.  {Perry  v.  Digg8j  Cro.  Car.,  494.) 
And  it  is  said  in  2  Saunders,  47, «,  tj  ed.  of  1846,  that  where  the 
wife  before  coverture  had  converted  goods,  if  they  remained  in 
existence,  and  the  husband  refused  to  give  them  up  on  demand, 
this  was  a  conversion  by  him  for  which  an  action  would  lie 
against  him  alone.  But  I  apprehend  it  must  be  understood  in 
this  statement  that  the  goods  had  come  under  the  control 
of  the  husband,  so  that  he  could  deliver  them.  All  the 
authorities  cited  to  show  that,  in  actions  of  trover  against  hus- 
band and  wife,  the  conversion  should  be  alleged  to  be  by 
the  husband,  are  cases  where  the  husband  and  wife  have 
jointly  committed  the  wrong,  or  the  property  has  come  to 
his  possession.  So  much  of  the  cause  of  action  as  was 
founded  upon  the  acquisition  of  property  by  the  wrong-doer 
was  against  the  husband  alone.  He  could  not  convert  pro- 
perty to  the  use  of  his  wife ;  but  she  could  aid  him  in  taking 
it  and  enabling  him  to  convert  it  to  his  own  use.  The  con- 
version was  by  the  'husband  only  and  only  to  his  use  (Cro. 
Jac.,  661 ;  Cro.  Car.,  254,  494),  and  the  action  for  the  con- 
version might  have  been  brought  against  the  husband  alone. 
(2  Wm.  Saunders,  47,  s  and  t)  But  the  action,  so  far  as  it  is 
founded  upon  the  wrong  done  to  the  plaintiff  by  depriving 
him  of  his  property,  lies  against  both  husband  and  wife  when 
both  are  guilty.  Therefore  trover  may  be  brought  against 
husband  and  wife  where  she  was  concerned.  (Marshe's  Case, 
1  Leon.,  312;)  The  conversion  in  such  case  is  by  the  hus- 
band alone,  but  the  action  lies  against  both,  because  both 
were  concerned  in  the  trespass  of  taking  them.  (Bingham 
on  Infancy  and  Coverture,  257,  258.)  In  the  earlier  cases 
cited,  judgments  in  actions  of  trover  against  husband  and 
wife  for  a  joint  conversion  were  reversed,  because  the  decla- 
ration averred  that  the  conversion  was  to  their  uses,  instead 
of  alleging  it  to  the  use  of  the  husband  ;  but  in  the  later  case 
of  Keyworth  v.  Hill  (3  Barn.  &  Aid.,  685),  a  declaration 
in  trover  against  husband  and  wife,  averring  that  the  defend- 
ants converted  the  property  to  their  own  use  was  held  good 
after  verdict,  on  the  ground  that  trover  would  lie  for  a 
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temporary  conversion  by  the  husband  and  wife,  where  no 
property  was  acquired  by  the  wrong-doer,  as  where  it  was 
destroyed,  or  passed  over  to  another,  and  of  this  the  wife 
might  be  guilty  as  well  as  the  husband,  and  that  after  verdict 
it  would  be  intended  that  the  conversion  was  of  that  char- 
acter. 

In  all  these  cases,  it  will  be  observed,  the  husband  was 
alleged  to  have  participated  in  the  wrongful  act.  But  a  mar- 
ried woman  might  alone  be  guilty  of  a  conversion,  and,  * 
although  the  husband  was  a  necessary  party  to  the  action,  the 
allegation  should  be  that  she  converted  the  property ;  and  in 
such  a  case,  on  writ  of  error  ^n  the  Exchequer  Chamber,  a 
plea  that  the  defendants  were  not  guilty  was  held,  after  ver- 
dict, to  have  tendered  an  immaterial  issue,  and  that  the  issue 
should  have  been  only  that  the  wife  was  not  guilty,  and  a 
repleader  was  ordered.  {Caose  v.  CropweU^  Cro.  Jac,  5 ;  Slater 
V.  Franks^  Hobart,  126.) 

I  have  found  no  case  in  which  the  hnsbanH  has  been  held 
individually  liable  as  upon  a  conversion  by  him  to  his  own 
ufie,  where  the  property  was  wrongfully  obtained  by  the  wife, 
and  he  was  not  jointly  concerned  in  the  taking,  or  the  goods 
did  not  actually  come  to  his  use.  In  the  present  case  there 
was  no  evidence  showing  what  became  of  the  bonds  after 
their  delivery  to  the  plaintiff's  wife,  or  what  disposition  she 
made  of  them.  It  was  not  shown  that  they  continued  in  her 
possession,  or  even  that  they  remained  in  existence.  She 
may  have  immediately  passed  them  over  to  another,  in  which  ' 
ease  there  was  no  conversion  to  his  use.  {Keyworth  v.  HiU^ 
8  B.  &  Aid.,  685;  Cro.  Jac.,  5.)  No  fects  were  proven  upon 
which,  if  the  bonds  had  been  the  property  of  the  defendants, 
an  action  for  their  conversion  could  have  been  maintained 
against  the  husband  alone,  under  any  of  the  authorities  cited. 

The  ancient  rules,  to  which  reference  has  been  made,  gov- 
erning actions  for  goods  wrongfully  obtained  by  a  married 
woman,  are  founded  upon  the  common-law  doctrine  that  a 
married  woman  could  not  acquire  or  own  personal  property. 
How  far  they  are  applicable  under  the  existing  laws  of  this 
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State  I  have  not  deemed  it  necessary  to  discuss,  as  I  am  qaH^ 
fied  that  even  under  the  old  law  the  evidence  and  findings 
would  not  establish  a  conversion  of  these  bonds  by  the  plain- 
tiiF,  or  any  liability  for  them  on  his  part  other  than  that  of 
being  joined  with  his  wife  in  an  action  for  the  tort  committed 
by  her.  It  is  claimed,  however,  on  behalf  of  the  respondent, 
that  the  husband,  being  liable  for  the  tort  committed  by  his 
wife  in  fraudulently  obtaining  the  bonds,  he  cannot  maintain 
an  action  founded  on  such  tort. 

The  unsoundness  of  this  position  consists  in  the  assumption 
that  the  liability  of  the  husband  to  be  joined  with  his  wife,  in 
an  action  for  her  wrong,  is  equivalent  to  a  guilty  participa- 
tion by  him  in  that  wrong,  or  is  founded  upon  the  idea  that 
her  act  is  considered  as  his.  Such  is  not  the  nature  of  his 
liability.  He  is  not  joined  as  a  defendant  on  the  ground  that 
her  guilt  is  imputed  to  him,  but  because,  so  long  as  the  mari- 
tal relation  continues,  the  wife  is  incapable  of  being  sued 
alone  {Capd  v.  Powell^  17  C.  B.  [N.  S.],  744);  and  his  lia- 
bility continues  only  so  long  as  the  relation  of  marriage  sub- 
sists.    (Id.) 

In  trover  against  husband  and  wife  for  goods  converted  by 
the  wife,  the  reason  assigned  for  holding  a  plea  that  the 
defendants  were  not  guilty  to  be  bad,  was  that  ^^  no  tort  is 
supposed  in  the  husband,  and  the  issue  should  be  only  that 
she  is  not  guilty."  (Coxe  v.  CropweU^  Cro.  Jac.,  6  ;  SlcUer 
V.  Franks^  Hobart,  126.) 

If  after  the  commission  of  a  tort  by  a  married  woman  she 
should  be  divorced,  or  the  husband  should  die,  the  action  could 
be  brought  against  her  alone,  and  if  the  death  of  the  husband 
occurred  pending  an  action  against  both  it  would  survive 
against  the  wife.  But  if  she  should  die  before,  or  pending 
the  action,  it  would  not  survive  against  the  husband. 

This  could  not  be  if  her  wrong  were  imputed  to  him,  or  he 
were  in  law  unqualifiedly  responsible- for  it. 

But  it  is  further  contended  that  in  this  case  the  wife  hav- 
ing obtained  the  bonds  from  the  defendants  by  a  fraud,  and 
they  being  entitled  to  maintain  an  action  against  both  bus- 
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band  and  wife  for  this  wrong,  the  same  facts  upon  which 
the  plaintiff  relies  to  recover  here  woald  charge  him  in  that 
action  for  the  same^'  amount,  and  that  therefore  to  prevent 
circuity  of  action  the  law  will  bar  a  recovery  by  him. 

We  do  not  think  that  the  present  case  falls  within  the 
principle  of  avoiding  circuity  of  action  to  which  the  respond- 
ents refer  in  support  of  this  claim.  Where  the  circumstances 
are  such  that  the  defendant,  if  compelled  to  pay  the  demand 
of  the  plaintiff,  would  immediately  be  entitled  to  recover  back 
from  him  the  identical  amount,  it  is  well  settled  that  to  avoid 
circuity  of  action  this  cross  liability  will  be  allowed  to  operate 
as  a  defence.  {Carr  v.  Stephens,  9  B.  <fe  C,  758 ;  Simpson  v. 
Swcm,  3  Camp.,  291;  Ouckaon  v.  Stones,  1  E.  &  E.,  248; 
SchUss  V.  Herioty  14  C.  B.  [N.  S.],  64.) 

But  this  rule  can  be  invoked  only  when  the  parties  opposed 
in  interest  use  the  same.  (  Wahnesley  v.  Cooper,  11  A.  &  E., 
216.)  A  covenant  by  the'  plaintiff  not  to  sue  the  defendant 
may  be  set  up  in  bar  of  the  action,  but  a  covenant  by  A.  not 
to  sue  C.  cannot  be  set  up  in  bar  of  an  action  by  A.  &  B 
against  0.  A  liability  of  the  plaintiff  jointly  with  another 
cannot  be  set  up  as  a  bar  to  a  claim  due  him  individually, 
nor  can  a  conditional  or  defeasible  liability  bar  one  which  is 
absolute  and  unconditional.  A  liability  of  one  in  a  repre- 
sentative capacity  cannot  be  set  up  against  a  demand  belong- 
ing to  him  in  his.  own  right.  To  bring  the  case  within  the 
common-law  rule,  the  liability  of  each  party  must  be  the 
equivalent  of  that  of  the  other.  (15  C.  B.,  62 ;  16  C.  B.  [N. 
S.],  829 ;  2  H.  &  Norm.,  793 ;  11  Exch.,  831 ;  Beechatn  v. 
Smith,  E.,  B.  &  E.,  442.) 

It  is  very  clear  that  in  this  case  the  liability  of  tlie  plaintiff 
is  very  different  in  its  nature  and  extent  from  that  of  the 
defendants.  Their  liability  to  him  is  absolute  and  uncondi- 
tional. Should  they  die,  it  would  sufvive  against  their 
personal  representatives.  Should  the  plaintiff  die,  it  would 
survive  in  favor  of  his,  but  his  cross  liability  would  not  sur- 
vive against  his  representatives.  The  liability  of  the  defend- 
ants is  to  the  plaintiff  alone.     That  of  the  plaintiff  is  only 
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that  of  being  joined  with  his  wife  as  defendant,  and  this  only 
so  long  as  the  marital  relations  continue.  He  can  in  no  event 
be  sued  alone.  If  the  wife  has  any  separate  estate,  or  should 
acquire  one  with  the  proceeds  of  the  bonds,  the  judgment  | 
might  be  enforced  against  such  estate,  to  the  discharge  of  the 
husband's.  In  case  of  his  wife  dying,  or  being  divorced, 
before  judgment,  the  plaintiff's  liability  to  the  defendants 
would  cease  while  that  of  the  defendants  to  the  plaintiff 
would  continue.  To  allow  this  defence  would  be  equivalent 
to  enforcing  a  right  of  action  against  the  husband  alone 
for  a  tort  committed  whoUy  by  the  wife,  which  cannot  be 
done. 

We  think  that  the  evidence  offered  to  prove  that  the  order 
produced  by  the  defendants  was  not  in  a  simulated  hand- 
writing was  properly  rejected.  The  plaintiff  had  not  intro- 
duced any  evidence  to  show  that  it  was  in  a  simulated 
handwriting,  but  had  testified  to  the  fact  that  it  was  not 
written  by  him.  It  was  incumbent  upon  the  defendants  to 
prove  that  the  order  was  in  the  handwriting  of  the  plaintiff; 
and  we  do  not  think  that,  as  the  evidence  stood,  the  opinion 
of  an  expert,  that  the  signature  was  not  in  a  simulated  hand, 
was  competent  for  tlie  purpose  of  establishing  that  it  was  the 
plaintiff's.  In  the  cases  cited  (3  B.  Ch.,  325,  and  17  Pick., 
490),  for  the  purpose  of  proving  that  a  mark  or  signature  was 
not  genuine,  evidence  of  experts  was  admitted,  to  show  that 
the  writing  was  simulated.  The  only  case  cited  in  which 
evidence  was  admitted  to  show  that  the  writing  was  not 
simulated  is  that  of  The  People  v.  ETewit  (2  Park,  Or.  Rep., 
20),  where  on  the  trial  of  an  indictment  for  forgery  the 
prisoner  was  allowed  to  prove  by  an  expert  that  the  signature 
was  not  in  a  simulated  hand.  Whatever  effect  might  be 
given  to  such  evidence  in  a  criminal  trial  for  counterfeiting 
or  forgery,  as  to  which  we  express  no  opinion,  we  do  not 
think  it  competent  for  the  purpose  of  proving  the  genuine- 
ness of  a  signature  against  a  party  sought  to  be  charged 
thereby. 
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The  judgment  appealed  from  should  be  reversed,  and  judg- 
ment entered  for  the  plaintiff  on  the  verdict,  with  costs. 
All  concur. 
Judgm^it  accordingly. 


David  Penn,  Jr.,  Respondent,  v.  The  Buffalo  &  Emb 

Railboad  Company,  Appellant. 

~49  204  A  common  carrier  of  animals  is  not  an  insurer  against  injuries  resulting 
170  loo  fi.Qnj  j|i^i|.  nature  and  propensities,  and  which  could  not  be  prevented 
by  foresight,  diligence  and  care.  Where  they  are  transported  under  a 
special  agreement,  the  liability  of  the  carrier  is  to  be  determined  by  the 
agreement  He  is  only  liable  for  the  performance  of  the  duty  under- 
taken thereby,  or  for  some  wrongful  ACi  either  willfhl  or  negligent 
Defendant  received  fram  plain tiflf  five  car-loads  of  cattle,  to  be  trans- 
I>orted  from  £rie  to  Buffalo  under  a  written  agreement,  by  the  terms  of 
which  plaintiff  assumed  all  risks  of  injuries  **  from  delays,  or  in  conse- 
quence of  heat,  suffocation,  or  the  ill  effects  of  being  crowdea  upou 
the  cars ; "  the  agreement  provided  that  plaintiff  should  load  and  unloaa 
the  cattle  at  his  own  risk,  the  defendant  furnishing  assistance  as  required ; 
an  agent  of  the  owner  was  to  ride  free  and  to  take  the  care  and  charge 
of  the  stock ;  the  cattle  were  in  charge  of  such  agent  At  Dunkirk  the 
train  was  detained  by  a  snow  storm  three  days.  The  cattle  could  have 
been  unloaded  by  constructing  a  platform ;  this,  defendant  declined  to  do 
and  they  remained  in  the  cars  twenty-four  hours,  in  consequence  of 
which,  three  of  the  cattle  died  and  others  were  ii^ured.  Held,  that 
under  the  contract  the  duty  of  defendant  had  respect  simply  to  the 
transportation  and' not  to  the  care  of  the  cattle  while  in  transitu;  that  the 
provision  for  loading  and  unloading  had  reference  to  the  terminus  of 
the  transportation  and  not  to  an  intermediate  station,  and  defendant 
was  not  required  to  unload  at  Dunkirk  or  furnish  &cilities  for  so  doing; 
that  the  injury  was  attributable  to  the  negligence  of  plaintifTs  agent, 
and  defendant  was  not  liable.  (Pbckham,  J.  dissenting.) 

(Argued  March  29, 1872 ;  decided  April  16, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and 
affirming  an  order  denying  a  motion  for  a  new  trial.  (Reported 
below  3  Lans.,  443.) 
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The  action  was  brought  to  recover  damages  for  injury  su£h 
tained  by  plaintiff's  cattle  while  being  transported  upon 
defendant's  road  from  Erie,  Pa.,  to  Buffalo.  The  cattle  were 
transported  under  an  agreement,  Which  contained,  among 
other  things,  the  following : 

"  The  said  party  of  the  second  part  (plaintiff)  does  hereby 
agree  to  take,  and  hereby  does  assume  all  and  every  risk  of 
injuries  which  the  animals  or  either  of  them  may  receive  in 
consequence  of  any  of  them  being  wild,  unruly,  vicious, 
weak,  escaping,  miming  or  killing  themselves  or  each  other, 
or  from  delays,  or  in  consequence  of  heat^  suffocation 
or  the  ill  effects  of  being  crowded  upon  the  cars  of  the 
said  railroad  companies,  or  on  account  of  being  injured  by 
the  burning  of  hay,  straw  or  any  other  material  used  by  the 
owner  for  feeding  the  stock  or  otherwise,  and  for  any  damage 
occasioned  thereby,  and  also  all  risk  of  any  loss  or  damage 
which  may  be  sustained  by  reason  of  any  delay,  or  from  any 
other  cause  or  thing  in  or  incident  to,  or  from  or  in  the  load- 
ing or  unloading  said  stock. 

"  And  it  is  further  agreed  that  the  said  party  of  the  second 
part  is  to  load  and  unload  said  stock  at  his  own  risk,  the  said 
railroad  companies  furnishing  the  necessary  laborers  to  assist 
under  the  direction  and  control  of  said  party  of  the  second 
part,  who  will  examine  for  himself  all  the  means  used  in  the 
loading  and  unloading,  to  see  that  they  are  of  sufficient 
Atrongth  and  of  the  right  kind,  and  in  good  repair  and  order. 

*^  And  the  said  party  of  the  second  part,  for  the  considera- 
tion aforesaid,  hereby  releases  and  agrees  to  release  and  to 
hold  harmless  and  keep  indemnified  the  said  party  of  the  first 
part  of  and  from  all  damages,  actions,  claims  and  suits  on 
account  of  any  and  every  the  injuries,  loss  and  damage  here- 
inbefore referred  to,  if  any  such  occurs  or  happens." 

Under  said  contract  plaintiff  delivered  five  car  loads  of 
cattle.  The  cattle  reached  Dunkirk  in  a  severe'  snow  storm, 
which  continued  three  days.  Trains  could  not  be  moved 
with  safety.  Defendant's  place  for  unloading  cattle  was 
occupied  by  another  train.    Soon  after  the  stoppage  the  agent 
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of  plaintiff,  in  charge  of  the  stock,  requested  defendant  to 
onload  the  cattle  or  famish  facilities  for  so  doing. 

The  cattle  could  have  been  unloaded  where  the  train 
stopped,  by  constructing  a  temporary  platform.  The  cattle 
were  detained  in  the  cars  until  the  next  day  after  their  arri- 
val, and,  when  taken  out,  three  were  dead  and  others 
injured. 

The  court  instructed  the  jury  that  the  contract  exempted 
the  defendant  from  liability  to  pay  for  any  damages  arising 
from  the  delay  in  transporting  the  cattle,  and  from  their 
detention  at  Dunkirk ;  that  the  defendant  was,  however,  liable 
for  the  damages  sustained  by  the  cattle  while  detained  at 
Dunkirk,  provided  they  found  from  the  evidence  that  the 
defendant  was  requested  by  the  agent  of  the  plaintiff  to 
unload  the  cattle  there,  and  could  have  unloaded  them  by 
the  exercise  of  due  diligence,  in  time  to  have  prevented  the 
damages  complained  of;  that,  if  such  request  was  made,  the 
defendant  was  thereafter  bound  to  unload  the  cattle  there, 
provided  they  could  have  been  unloaded  by  the  exercise  of 
due  diligence.  To  this  part  of  the  charge  the  defendant 
excepted. 

The  plaintiff's  agent,  who  had  charge  of  the  cattle  and 
was  with  them  at  Dunkirk,  testified  he  could  have  unloaded 
the  cattle  there  where  they  stood,  but  that  it  was  not  his 
business  to  do  it.  The  defendant's  counsel  asked  the  court 
to  instruct  the  jury  that  the  plaintiff,  for  that  reason,  could 
not  recover.  The  court  declined  to  so  instruct  the  jury,  and 
the  defendant's  counsel  excepted. 

The  court  was  requested  to  instruct  the  jury  that  the  plain- 
tiff, under  such  circumstances,  could  not  recover  any  damages 
that  would  have  been  prevented  if  he  had  unloaded  the  cattle 
himself.  The  court  refused  to  so  instruct  the  jury,  and  the 
defendant's  counsel  excepted. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
$1,060. 

A.  P.  Loming  for  the  appellant.    If  the  plaintiff's  own 
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negligence  or  omission  of  duty  contributed  to  the  injury  he 
cannot  recover.  {Simih  v.  Smithy  2  Pick.,  621 ;  Brovmdi 
V.  Flagler y  6  Hill,  282.)  The  court  should  have  instructed 
the  jury  that  the  plaintiff  could  not,  under  such  circumstan- 
ces, recover  for  any  damages  that  would  have  been  prevented 
if  he  had  unloaded  the  cattle  himself.  {Loher  v.  Damon^ 
17  Pick.,  284 ;  HamiUon  v.  McPherBon,  28  N.  Y.  R,  72, 
76 ;  Miller  v.  Mcunneri  Chwrch^  7  Greenleaf,  51.) 

Benjamin  H.  Williams  for  the  respondent.  Defendant  was 
chargeable  with  actual  negligence  unless  it  exercised  the 
care  and  prudence  of  a  prudent  man  in  his  own  affairs. 
Express  Co.  v.  Kountze  Bro.^  8  "Wallace,  342 ;  Prop.  Niaga/ra 
V.  CordeSj  21  How.  [U.  S.],  7.)  As  to  whether  such  care 
and  prudence  was  exercised  by  the  company  was  a  question 
of  fact  for  the  jury.  {Beers  v.  Housatonic  R.  R.  Co.,  19 
Conn.,  566;  M'Umroe  v.  Lea^h^  7  Metcalf,  274;  Boaster  v. 
Second  Avenue  B.  B.  Ca.j  30  How.  Pr.,  219;  Aymar  v. 
AstoTy  6  Cow.,  266 ;  Ernst  v.  Hudson  Ri/oer  R.  R,  Co.^  35 
N.  T.,  9.)  Thq  jury  having  found  negligence,  defendant 
cannot  claim  exemption  from  liability  under  the  contracts, 
as  the  contract  does  not  relieve  from  negligence  or  want  of  care. 
{Kownize  v.  Express  Co.^  8  Wal.,  342.)  The  same  doctrine 
has  been  held  in  other  cases.  {CHUa/ume  et  al.  v.  The  Ham^ 
hurgh  dk  American  Packet  Co.^  42  N.  T.,  212 ;  Prentice  v. 
Becker^  49  Barb.,  21 ;  Stedman  v.  West.  Trans.  Co.^  48  id., 
97;  Perkins  V.  J!^.  F.  67.  J?.  ^.  Ci?.,  24  N.  T.,  196 ;  Sfrnthv. 
iT.  T.  C.  R.  R.  Co.,  24  id.,  230;  WeUs  v.  Steam  Nav.  Co.,  4 
Seld.,  375 ;  Soger  v.  P.  S.  <&  B.  R.,  31  Maine, -238.) 

Allen,  J.  The  liability  of  a  common  carrier  of  animals 
is  essentially  different  from  that  of  a  carrier  of  merchandise 
or  other  inanimate  property.  While  common  carriers  are 
insurers  of  inanimate  property  against  all  loss  and  damage 
except  such  as  is  inevitable  or  caused  by  public  enemies,  they 
are  not  insurers  of  animals  against  injuries  arising  from  their 
nature  and  propensities,  and  which  could  not  be  prevented 
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by  foresight,  vigilance  and  care.  •  {Clarke  v.  Rochester  and 
Syracuse  R.  R.  Co.^  14  N.  Y.,  570 ;  Michigan  S.  and  N.  L 
R.  R.  Co.  V.  McDonough^  21  Mich.,  165 ;  Angell  on  Oarriers, 
§  214ja.)  Bat  for  the  special  agreement  under  which  the 
plaintiff's  cattle  w6re  transported,  there  would  be  but  little 
doubt  as  to  the  defendant's  liability  for  the  damages  caused 
by  the  want  of  proper  care  while  detained  at  Dunkirk.  Ordi- 
nary care  and  attention  to  the  cattle  during  the  delay  would 
have  prevented  the  injury.  The  liability  of  the  defendant  is, 
however,  to  be  determined  by  the  agreement  of  the  parties. 
The  railroad  company,  by  reason  of  the  written  contract,  occu- 
pied the  position  of  a  private  carrier  for  hire,  and  is  only 
liable  for  the  performance  of  the  duty  undertaken  according 
to  its  terms,  or  for  some  wrongtiil  act,  either  willful  or  negli- 
gent. The  agreement  furnishes  tlie  extent  of  liability,  unless 
a  loss  has  occurred  from  the  willfulness  or  negligence  of  the 
carrier.  {Famho/m  v.  Camden  and  Amboy  R,  R.  Co.j  55 
Penn.  St.  R.,  53 ;  Cotton  v.  Cleveland  and  Pittdmrgh  R.  Co.j 
67  id.,  211 ;  JVew  Jersey  St.  Nav.  Co.  v.  Merehanti  Bankj 
6  How.  U.  S.  R.,  344;  Angell  on  Carriers,  §§  225,  226 ;  Dorr 
V.  iiT.  J.  St.  Ifavigoition  Co.^  1  Ker.,  485.) 

The  plaintiff  assumed  all  risks  of  injuries  which  the  ani- 
mals might  receive  '^  from  delays,  or  in  consequence  of  heal, 
suffocation  or  the  ill  effects  of  being  crowded  upon  the  cars," 
and  also  all  risk  of  loss  or  damage  in  loading  and  unloading ; 
and  the  agreement  provided  that  the  plaintiff  should  load  and 
unload  the  stock  at  his  own  risk,  the  defendant  furnishing 
assistance  as  required.  By  another  clause  in  the  agreement, 
an  agent  of  the  owner  was  to  ride  free,  and  to  be  with  the 
train  to  take  the  care  and  charge  of  the  stock,  and  D.  W. 
Barron  is  named  as  passed  free  in  charge  of  the  stock.  The 
case  states  that  it  was  proved  on  the  trial  "  that  the  said  cat- 
tle were  in  the  charge  of  D.  W.  Barron  as  the  agent  of  the 
plaintiff,  and  he  accompanied  them  on  the  cars  from  Ken- 
tucky to  Buffalo." 

The  provision  in  the  contract  for  loading  and  unloading  the 
cattle  had  respect  to  the  terminus  of  the  transportation,  and 
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not  for  loading  and  unloading  at  any  intermediate  station. 
There  is  no  claim  that  the  detention  at  Dunkirk  was  occa- 
sioned by  the  willful  or  negligent  conduct  of  the  defendant 
or  its  servants,  or  that  the  cattle  were  not  carried  to  their  des- 
tination as  soon  as  they  could  have  been,  with  reasonable 
diligence.  The  loss  resulted  from  the  delay,  and  in  conse- 
quence of  "  heat  and  suffocation  and  being  crowded  upon  the 
cars."  The  loss  was  within  the  terms  of  the  contract  and  to 
be  sustained  and  borne  by  the  plaintiff,  unless  caused  by  the 
willful  act  or  neglect  of  the  defendant. 

The  cattle  were  in  charge  and  under  the  care  of  the  plain- 
tiff's servant  and  agent.  No  duty  was  devolved  upon  the 
defendant  other  than  to  transport  thetn  in  a  proper  ear,  safely 
and  with  reasonable  dispatch.  The  carrier  did  not  undertake 
to  look  after  the  cattle  or  care  for  them,  to  water  or  feed 
them,  or  to  guard  against  any  of  the  necessary  consequences 
resulting  from  delays  or  detention  on  the  route.  Whatever 
was  required  to  be  done  to  prevent  injuries  and  loss  -arising 
from  such  causes  was  to  be  done  by  the  owner  or  his  servant 
in  charge  of  the  cattle.  The  agent  of  the  plaintiff  testified 
that  he  could  have  arranged  planks  and  taken  the  cattle  from 
the  cars,  and  thus  prevented  the  injury,  and  did  not  because 
it  was  not  his  business.  Had  he  undertaken  to  remove  the 
cattle  from  the  cars  and  been  prevented  by  the  defendant  or 
its  servants  and  agents,  and  loss  had  ensued,  the  defendant 
would  have  been  liable.  The  recovery  was  had  upon  the 
ground  that  it  was  the  duty  of  the  defendant's  agents,  upon 
request  of  the  plaintiff's  agent,  to  have  unloaded  the  cattle  at 
Dunkirk,  if  it  could  have  been  done  by  the  exercise  of  rea- 
sonable care  and  diligence,  and  the  jury  were  instructed  to 
this  effect.  This  was  placing  the  responsibility  of  the  care 
of  the  cattle  upon  the  carrier  instead  of  the  owner.  If,  as 
the  case  shows,  the  cattle  were  in  charge  of  and  under  the 
care  of  the  servant  and  agent  of  the  owner,  the  defendant 
was  not  chargeable  for  neglect  of  duty  in  not  unloading  them 
or  taking  any  other  care  of  them  neeessary  for  the  prevention 
of  injury  or  loss.    The  duty  of  the  defendant  had  respect  to 
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the  transportation  of  the  cattle,  and  not  the  care  of  them  while 
in  transitu. 

Again,  this  case  falls  within  the  general  principle  that  he 
who  seeks  to  recover  damages  which  have  resulted  from  the 
negligence  of  another,  must  himself  be  free  from  negligence 
contributing  to  the  injury.  The  plaintiff's  agent  in  charge 
of  the  cattle  could  have  prevented  all  loss  by  himself  removing 
the  cattle,  and  his  omission  to  do  so,  under  the  circumstances, 
was  a  negligent  omission  of  duty,  directly  contributing  to  the 
injury.  If  the  agent  of  the  owner  had  not  been  with  the  cat^ 
tie  to  take  care  of  them,  the  duty  would  have  been  upon  the 
defendant  to  do  what  was  necessary  to  guard  against  loss  and 
damage  during  the  detention ;  that  is,  to  use  proper  diligence 
and  care  in  looking  after  the  cattle.  {Clark  v.  Hochester  and 
Sy.  R.  jff.'  Co. J  supra;  HamUtan  v.  McPherson^  28  N. 
T.,  72.) 

The  direct  cause  of  the  injury  was  the  want  of  proper  care 
of  the  cattle  at  Dunkirk,  and  is  upon  the  evidence  attributa- 
ble to  the  plaintiff's  agent.  If  there  was  any  obstacle  inter- 
posed by  the  defendant  to  the  unloading  of  the  cattle,  it 
should  have  been  shown. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

Ohubch,  Ch.  J.,  FoLGEs  and  Bapallo,  JJ.,  concur.  Gbo- 
YSR,  J.,  concurs  in  the  result,  upon  the  ground  that  the 
exception  to  the  refusal  of  the  judge  to  charge  as  requested, 
as  to  the  duty  of  the  person  in  charge  of  the  stock  to  unload 
them,  was  well  taken. 

Peckham,  J.,  dissents. 

Judgment  reversed. 
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Charles  F.  Smith,  Appellant,  v.  The  ^tna  Life  Insubanos     ^^  249 

Company,  Respondent. 

It  is  the  duty  of  the  General  Term  of  the  Supreme  Court  to  set  aside  a 
yerdict  which  is  against  the  clear  weight  of  evidence.  Where  a  Judgment 
has  been  reversed  and  new  trial  granted  by  that  court  upon  the  facts, 
this  court  occupies  the  same  position,  and  the  facts  are  open  for  review. 

A  concealment  of  material  facts,  called  for  by  questions  in  an  application 
for  a  policy  of  life  insurance,  is  as  fatal  to  the  contract  as  a  denial 

Defendant  issued  a  policy  upon  an  application  where  in  the  applicant  stated 
that  the  insured  was  in  good  health,  and  usually  enjoyed  good  health; 
that  no  circumstance  which  might  make  the  risk  more  than  usually  haz- 
ardous was  concealed  or  withheld.  To  a  question,  whether  the  insured 
had  had  certain  diseases,  among  them  disease  of  the  heart,  palpitation, 
spitting  of  blood,  etc.,  the  answer  was  *^  see  &urgeon*s  report ; "  it  was 
also  stated  that  the  insured  had  no  physician.  The  examining  physician, 
in  answer  to  a  question  whether  the  insured  had  cough,  occasional  or 
habitual,  or  expectoration,  or  occasional  or  uniform  difficulty  in  breath- 
ing, ijmswered  '*  no  cough ;  walking  fast  up  stairs  or  lip  hill  produces 
difficulty  in  breathing.'*  In  fact,  the  insured  had  raised  blood  from  two 
to  two  and  a  half  years  prior  to  and  down  to  his  death ;  a  physician  had 
been  consulted  and  prescribed  therefor.  He  had  failed  in  health  prior  to 
the  application ;  he  died  three  months  after  the  issuing  of  the  policy,  of 
pleura  pT^eumimia.  The  referee  rendered  judgment  against  defendant. 
Biddy  there  was  a  fraudulent  concealment  and  misrepresentation  of  mate- 
rial facts,  and  an  order  of  the  G^eral  Term  setting  aside  the  Judgment 
was  proper.  «  ^ 

(Argued  April  8. 1872;  decided  April  16,  1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  setting  aside  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  the  report  of  a 
referee.    (Reported  below,  5  Lans.,  546.) 

Action  upon  a  policy  of  insurance  issued  by  defendant  for 
$2,000,  upon  the  life  of  Jonathan  0.  Smith,  father  of  plaintiff. 

The  material  facts  are  set  forth  in  the  opinion. 

Lyman  Tremain  for  the  appellant.  If  the  order  of 
Supreme  Court  was  correct  it  should  have  been  only  on  pay- 
ment of  costs ;  this  should  be  corrected  here.  (Graham's  Prac- 
tice, [2d  ed.]  635 ;  12  Mod.,  370  j  1  Burr.,  12,  893  ;  3  Cow., 
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342 ;  1  Graham  &  Watertuan  on  I^ew  Trials,  603,  and  cases 
cited.)  In  case  the  Supreme  Court  or  other  subordinate 
court  overrules  a  settled  rule  of  practice,  this  affords  good 
ground  for  reversal  of  its  order  by  an  appellate  tribunal. 
( Wills  y.  Lane,  15  Wend.,  99,  100,  106 ;  Forsha  v.  J)rostj 
4  Bosw.,  664.)  The  statement  that  the  insured  was  in  good 
health  was  true.  {Peacock  v.  Ins.  Oo.,  20  N.  Y.,  293.)  The 
finding  of  a  referee  upon  conflicting  evidence  cannot  be  set 
aside  any  more  than  the  verdict  of  a  jury,  and  is  equally  con- 
olusive.  {Davis  v.  AUen^  3  N.  Y.,  168 ;  Bearss  v.  Copley^ 
10  id.,  93 ;  15  Wend.,  87.)  If  there  was  a  conflict  of  evi- 
dence the  court  will  not  grant  a  new  trial  on  the  ground 
that  the  verdict  is  against  evidence,  even  though  they  deem 
the  conclusion  reached  by  the  jury  erroneous.  (33  Barb., 
127 ;  36  id.,  23 ;  6  Cow.,  682 ;  7  Barb.,  271 ;  7  How.  Pr., 
64;  27  Barb.,  528;  5  Sandf.,  180;  27  Barb.,  337;  3  E.  D. 
Smith,  98 ;  5  Barb.,  337 ;  7  How.,  251 ;  29  Barb.,  218 ;  33 
id.,  347 ;  24  How.,  58 ;  29  Barb.,  226 ;  27  id.,  540 ;  29  id., 
491 ;  33  id.,  347 ;  2  Hill,  528.)  Where  a  question  of  fravd 
has  been  decided  by  a  jury,  after  hearing  evidence  on  both 
sides,  there  is  no  rule  of  law  allowing  the  court  to  interfere 
with  or  disturb  their  verdict.  (1  G.  &  W.  on  New  T.,  353 ; 
8  J.  R.,  180 ;  10  id.,  101 ;  37  Barb.,  520.)  The  finding  of  a 
judge  or  jury  cannot  be  reversed  when  the  evidence  is  con- 
flicting. The  facts  must  show  passion,  prejudice  or  inatten- 
tion to  their  duty.  (25  How.,  427 ;  29  id.,  155 ;  3  J.  R.,  170 ; 
3  Hill,  251 ;  2  id.,  578 ;  3  Bosw.,  520.) 

RoUin  Tracy  for  the  respondent.  If  the  applicant  con- 
sciously withholds  any  material  fact,  the  contract  is  vitiated 
in  its  origin,  and  he  cannot  recover  on  a  contract  which  is 
the  offspring  of  his  own  fraudulent  concealment  or  misrep- 
resentation. (See  Phillips  on  insurance,  §  535,  etc.,  et  seq., 
Stumer  v.  27ie  Oreat  Western  Ins.  Co.,  40  How.  Pr.  R.,  423.) 
The  employment  of  and  consultation  with  Dr.  Hoxie  made 
him  the  family  physician  of  insured.  {Monk  v.  A.  1£.  Life 
Ins.  Co.,  6  Rob.,  455.)    The  judgment  being  reversed  upon 
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questions  qffaotj  this  court  has  the  power  to  examine  the 
factSy  and  the  whole  case  is  properly  presented  to  this  conrt 
for  review.  (See  Code,  §  272,  sub.,  7 ;  Peterson  v.  Hawsony 
34  N.  Y.,  370 ;  JBed^  v.  Mead,  83  id.,  687.) 

Pi£CKHAM,  J.  The  action  was  upon  a  policy  of  insurance 
applied  for  by  the  plaintiff  on  the  19th  day  of  January,  1867, 
upon  the  life  of  his  father,  J.  C.  Smith ;  policy  issued  Feb- 
ruary 11th,  1867,  and  the  insured  died  May  11th,  same  year. 

In  the  application  for  insurance,  plaintiff  stated  that  his 
father  ''  is  now  in  good  health,  of  sound  body  and  mind,  and 
usually  enjoys  good  health,  ♦  *  ♦  and  that  I  have  not 
concealed,  withheld  or  misi'epresented  any  material  circum- 
stance in  relation  to  the  past  or  present  state  of  his  health  or 
condition  which  may  render  an  assurance  of  his  life  more 
than  usually  hazardous,  or  with  which  the  directors  of  said 
company  ought  to  be  made  acquainted."  The  questions  and 
answers  were  signed  by  the  applicant  with  his  name  and  with 
that  of  the  insured,  and  it  was  agreed  that  if  the  answers 
were  in  any  respect  false  or  fraudulent  the  policy  would  be 
void.  Among  the  questions  were  these :  "  Has  the  party 
ever  had  any  of  the  following  diseases  (naming  some  twenty 
in  number,  among  which  are  asthma,  disease  of  the  heart, 
palpitation  and  spitting  of  blood)  ?"  The  answer  is,  "  See 
surgeon's  report."  Another  question :  "  Name  and  residence 
of  the  family  physician  of  the  party,  or  of  one  whom  the 
party  has  usually  employed  or  consulted  ?"  Answer :  "  Had 
no  physician."  Another :  "  Has  the  party,  or  has  he  had,  an 
habitual  cough  ?"    Answer :  "  No." 

The  examining  physician,  in  answer  to  the  question 
"  whether  the  party  has  ever  suffered  from  disease  of  any 
kind,"  said  "  no ;"  also,  in  answer  "  whether  cough,  occa- 
sional or  habitual,  or  expectoration,  or  occasional  or  uniform 
difficulty  in  breathing,  or  palpitation,"  the  physician  said : 
"No  cough;  walking  fast  up  stairs  or  up  hill  produces  diffi- 
culty in  breathing ;  no  palpitation." 

The  referee  found  generally  for  the  plaintiff,  and  that 
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deceased  died  of  pleura-pneumonia,  and  he  refused  to  find 
that  deceased  was  afflicted  with  spitting  of  blood  at  time  of 
or  prior  to  the  application. 

The  General  Term  granted  a  new  trial  on  questions  of 
fact,  and  hence  they  are  open  to  review  in  this  court.  (Code, 
§  268.) 

Then,  was  the  deceased  in ''  good  health  "  when  this  applica- 
tion was  made,  or  did  he  then  "  usually  enjoy  good  health ! " 
Had  he  had  spitting  of  blood,  asthma  or  disease  of  the  heart  t 
These  were  all  material  questions,  and  their  concealment  was 
just  as  fatal  to  this  contract  as  their  denial.  I  think  it  is 
established  beyond  doubt  or  contradiction  that  he  had  spitting 
of  blood  for  months  prior  to  this  application.  I  am  satisfied 
he  had  disease  of  the  heart  for  many  months  prior  to  his 
death ;  but  a  question  was  made  among  the  doctors  upon  that 
point,  and  whether  he  died  of  pneumonia  or  of  disease  of  the 
heart,  and  I  do  not  intend  to  examine  that  point  now,  if 
at  all. 

As  to  spitting  blood,  his  physician.  Dr.  Hoxie,  testified  to 
his  raising  blood  from  two  to  two  and  a  half  years  prior  to  his 
death.  The  doctor  called  it  a  passive  hemorrhage  of  the 
lungs.  He  spoke  to  the  doctor  about  it.  "  He  would  cough, 
and  when  he  raised,  it  was  partially  mixed  with  blood ;  this 
continued  to  the  time  of  his  death.  It  would  and  did  have  a 
tendency  to  weaken  him.  Some  one  and  a  half  or  two  years 
before  he  died  he  was  at  our  house  frequently,  and  requested 
me  to  prescribe  for  this  difficulty,  and  I  did  so. .  He  told  me 
that  expectoration  of  blood  had  continued  two  and  a  half 
years  before  he  died ;  a  rusty-colored,  bloody  expectoration." 
This  witness  visited  him  in  his  last  illness,  a  very  few  days 
prior  to  his  death. 

John  Aikin :  Lived  within  one  and  one-fourth  of  a  mile  of 
him ;  saw  him  once  a  week ;  never  saw  him  spit  blood,  but 
heard  of  it.  Witness  noticed  a  general  failing  of  his  health  in 
June,  1866 ;  he  looked  sick. 

£11  Smith,  brother-in-law  of  deceased,  saw  him  spit  blood 
in  December,  1866. 
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Wayne  Gallup :  Noticed  failing  of  deceased  for  some  timQ 
before  he  died,  particularly  in  the  last  fall  and  winter ;  talked 
with  him  in  the  winter,  and  he  said  he  had  been  failing  for 
some  time,  and  had  been  raising  blood ;  noticed  his  failing 
two  or  three  months  before  that. 

Eli  Smith,  son  of  deceased,  testified  to  his  spitting  blood 
"  the  summer  before  his  death ;  saw  him  quite  often  a  year  or 
two  before  his  death ;  he  stayed  with  witness  then ;  it  con. 
tinned  while  he  lived." 

This  is  all  the  testimony  as  to  spitting  of  blood,  except 
plaintiff's  proof  that  he  spit  blood  in  his  last  illness.  There 
is  not  a  word  of  contradiction.  The  plaintiff,  the  son  of  the 
deceased,  was  examined,  but  was  asked  nothing  on  the  sub- 
ject. Had  he  not  known  of  the  blood-spitting,  it  is  clear  he 
would  have  so  stated.  The  plaintiff  knew  that  the  defendant 
regarded  this  as  a  fact  material  to  the  contract.  The  question 
was  distinctly  put  to  the  plaintiff,  and  plainly  evaded.  The 
matter  was  referred  to  the  examining  doctor,  who  knew  noth- 
ing upon  the  subject,  as  he  had  never  attended  the  deceased. 
He  falsely  stated  he  had  had  no  physician,  when  he  had  been 
doctoring  for  shortness  of  breath  and  this  blood-spitting  for 
months.  This  was  told  to  prevent  inquiry  of  his  doctor. 
Can  any  one  pretend  that  the  company  did  not  regard  this 
&ct  as  material  to  this  risk,  to  this  contract  i  This,  then,  was 
a  palpable,  fraudulent  concealment  of  a  material  fact ;  it  was 
also  a  plain  untruth  in  stating  that  he  was  then  in  good 
health.  He  repeatedly  spoke  of  his  health  as  failing ;  so  he 
appeared  and  so  continued  till  he  died.  The  son,  the  plain- 
tiff, was  obviously  the  manager  in  this  business.  He  signed 
the  name  of  the  deceased,  though  with  his  consent. 

In  tny  judgment  here  is  a  plain  fraud  clearly  proved. 
Unless  a  different  rule  is  to  be  adopted  in  reference  to  an 
insurance  company  than  prevails  among  others,  this  fraudu- 
lent attempt  at  speculation  should  not  succeed.  Such  frauds, 
if  successful,  always  beget  others;  they  have  followers. 
Besides,  they  confound  all  calculation  of  insurance  companies 
for  sound  insurance,  thus  necessarily  increasing  their  rates 
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and  compelling  honest  applicants  to  pay  higher  premiams  by 
reason  of  such  dishonest  practices. 

The  action  of  the  Supreme  Court  was  plainly  right.  It  is 
their  duty  to  set  aside  a  verdict  which  is  against  the  clear 
weight  of  the  evidence ;  not  merely  as  this  is,  against  the 
evidence.  In  deciding  a  case  upon  the  facts,  this  court  occu- 
pies the  same  position  v^hich  that  court  held  upon  this 
subject. 

Justice  would  be  promoted  if  the  Supreme  Court  should 
more  frequently  exercise  its  unquestioned  right  of  reviewing 
verdicts  upon  the  facts. 

The  order  appealed  from  is  affirmed,  and  judgment  abso- 
lute ordered  for  the  defendant. 

All  concur,  except  Allen  and  Rapallo,  J  J.,  not  voting. 

Judgment  accordingly. 
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Ralph  H.  Isham,  Appellant,  v.  William  A.  BnoKiNOHAMy 

Respondent. 


A  corporation  cannot  avail  itself  of  its  own  negligence  as  a  basis  of  a  cause 
of  action  against  a  stockholder.  It  may  waive  a  performance  of  its 
own  rules  and  is  estopped  by  its  acts  and  oflQcial  declarations  the  same  as 
a  natural  person.  Where,  therefore,  a  stockholder  in  a  corporation, 
organized  under  the  la^  of  the  State  of  Connecticut,  transferred  his 
stock  in  good  faith,  which  transfer  was  not  made  upon  the  books  of  the 
company,  as  is  required  by  the  statute  of  Connecticut  (%%  209,  212,  chap. 
14,  Laws  of  Conn.,  revision  of  1840)  in  order  to  pass  the  title  (the 
company  having  no  transfer  book),  and  the  certificate  required  by 
the  statute  to  be  filed  and  recorded  in  the  town  clerk's  oflice,  to 
make  the  transfer  valid  as  to  creditors,  was  not  signed  by  the  presi- 
dent and  treasurer  of  the  company,  as  required  by  its  by-laws,  but  the 
same  was  recorded  by  the  direction  of  the  company,  and  the  transfer 
was  acquiesced  in  by  it,  and  the  transferee  recognized  as  the  own^r. 
Held^  that  the  original  stockholder  was  not  liable  for  unpaid  calls  upon 
the  stock  transferred,  made  subsequent  to  the  transfer. 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  affirming 
a  judgment  in  favor  of  defendant  entered  upon  the  report  of 
a  referee. 

Action  to  recover  certain  unpaid  calls  upon  stock  (sub- 
scribed for  by  defendant)  of  the  Glenville  Woolen  Company, 
a  corporation  organized  imder  the  joint  stock  laws  of  the 
State  of  Connecticut. 

On  the  26th  May,  1854:,  defendant  subscribed  for  400 
shares  of  the  stock  of  said  company.  In  pursuance  of  calls 
he  paid  in  fifty  per  cent.  In  October,  1854,  he  trans- 
ferred in  good  faith,  for  a  valuable  consideration,  160  shares 
to  John  J.  Kipley;  the  company  recognized  and  acqui- 
esced in  such  transfer,  by  causing  a  certificate  thereof  to  be 
filed  in  the  town  clerk's  office,  under  the  laws  of  Connecti- 
cut, by  crediting  defendant  upon  the  books  of  the  company 
with  the  transfer,  by  entering  the  same  upon  its  books  to 
Ripley,  and  by  issuing  to  defendant  a  certificate  for  120 
shares,  retained  by  him  (he  having  also,  in  the  same  manner, 
transferred  120  shares  to  another  person).  The  company  kept 
no  transfer  book,  and  said  transfer  was  not  entered ;  the  cer- 
tificate and  transfer  were  not  subscribed  by  the  president  and 
treasurer ;  after  such  transfer  the  company  made  further  calls 
for  the  residue  unpaid.  The  company  assigned  its  claim  for 
the  unpaid  calls,  and  through  divers  mesne  assignments,  it 
became  vested  in  the  plaintiff.  Sections  209  and  212  of  chap. 
14,  of  the  laws  of  Connecticut,  revision  of  1849,  entitled  "  Of 
Joint  Stock  Corporations,"  are  as  follows : 

"§  209.  The  stock  of  every  such  corporation  shall  be 
deemed  personal  property,  and  be  transferred  only  on  the 
books  of  such  corporation  in  such  form  as  the  directors  shall 
prescribe,  and  such  corporation  shall  at  all  times  have  a  lien 
upon  all  the  stock  or  property  of  its  members,  invested 
therein,  for  all  d^bts  due  from  them  to  such  corporation. 

"§  212.  Every  such  corporation  shall  annually,  in  the 
month  of  January  or  July,  make  a  certificate,  containing  the 
amount  of  their  capital  actually  paid  in,  the  amount  invested 
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in  real  estate  and  the  amount  invested  in  personal  estate,  the 
amount  of  their  debts  and  credits,  at  the  time  of  making 
such  certificate,  as  nearly  as  the  same  can  be  ascertained,  with 
the  name  of  each  stockholder  and  the  number  of  shares  held 
by  him  at  the  date  of  such  certificate,  which  certificate  shall 
be  sign^  by  the  president  and  secretary  of  said  company, 
and  deposited  with  the  town  clerk  of  the  town  in  which  such 
corporation  transact  their  business ;  and  whenever  any  stock- 
holder shall  transfer  his  stock  in  any  such  corporation,  a  cer- 
tificate of  such  transfer  shall  forthwith  be  deposited  with 
the  town  clerk  as  aforesaid,  who  shall  note  the  time  of  said 
deposit,  and  record  it  at  full  length  in  a  book  to  be  kept  by 
him  for  that  purpose,  and  no  transfer  of  stock  shall  be  valid, 
as  against  any  creditor  of  such  stockholder,  until  such  certifi- 
cate shall  have  been  so  deposited,  and  all  certificates  of  trans- 
fers of  stock,  made  pursuant  to  the  provisions  of  this  section, 
shall  be  valid,  without  being  verified  by  the  oath  or  affirma- 
tion of  the  person  subscribing  the  same." 

The  referee  directed  judgment  dismissing  the  complaint 
with  costs.    Judgment  was  entered  accordingly. 

Henry  Whittaker  for  the  appellant.  Defendant  was  lia- 
ble for  all  the  calls  upon  stock  subscribed  for  by  him.  {Hart- 
ford and  N.  H  R.  R.  Co.  v.  Kennedy j  12  Conn.,  499  [526 
to  529] ;  Ward  v.  CfriswoldviUe  Manufacturinff  Co.^  16  id., 
593 ;  Mann  v.  CooJcey  20  id.,  178  [187]  ;  Danbury  and  Nor- 
walk  R.  R.  Co.  v.  WUson,  22  id.,  435  [452] ;  North&m  R. 
R,  Co.  V.  Miller^  10  Barb.,  262 ;  Lake  Ontario^  etc.j  R.  R. 
Co.  V.  Maeony  16  N.  T.,  451 ;  Rensselaer  and  Washington 
Plank-road  Co.  v.  Barten^  id.,  474  [N.]  ;  SmaU  v.  Herkimer 
Manufaotwririg  Co.^  2  Comst,  330  [243]  ;  Seymour  v.  Stttr- 
gessj  27  N.  Y.,  144,  145.)  Defendant  was  bound  to  establish 
an  actual  transfer  in  law  to  Bipley  to  extinguish  his  liability. 
{Schen.  and  Sara.  R.  R.  Co.  v.  Thachery  1  Kern.,  102,  vide 
opinion,  pp.  108,  113 ;  see,  also,  Mann  v.  Currisj  2  Barb., 
294 ;  Strong  v.  Place^  33  How.,  114.)  There  was  no  trans^ 
fer  upon  the  books  of  the  company,  as  required  by  law ;  the 
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Stock  ledger  does  not  satisfy  defect.  {Mci/rlbor<yugh  M.  Co.^ 
V.  Smithy  2  Conn.,  579.)  The  change  of  title  is  incomplete 
nntil  the  proper  transfer.  {MarlhoTough  Ifcmufacturing 
Co.  v.  Smithy  2  Conn.,  579 ;  NorikTop  v.  Newton  and  Bridge- 
port Turnpike  Co.y  8'  id,,  544 ;  Northrop  v.  Curtis,  5  id., 
247 ;  Oxford  Turnpike  Co.  v.  BunneU,  6  id.,  552 ;  Stebbvns 
V.  Phomix  Fire  Insurant  Co.,  3  Paige,  350 ;  Union  Bk. 
of  Georgetown  v.  Laird,  2  Wheaton,  390 ;  Mechomics^  Bwnk 
of  New  Haven  v.  N.  Y.  wad  New  Ha/oen,  Co.,  3  Kern.,  624, 
625.)  Where  the  issue  of  no  fresh  certificate  is  proved,  the 
company  has  no  remedy  against  the  transferee.  {Seymour  y. 
Sturgesa,  26  N.  T.,  134 ;  Marliorough  Manuf  Co.  v.  Smith, 
2  Conn.,  579.)  The  contract  was,  in  contemplation  of  law, 
fraudulent.  {Murray  v.  Clark,  17  Mass.,  330 ;  Middletown 
Bank  v.  Magill,  5  Conn.,  28  [70] ;  Paine  v.  Stewart,  33  id., 
516  ;  Van  PeltY,  MoOraw,  4  Conn.,  110, 114;  Bobinson  v. 
Stewart,  6  Seld.,  189, 194.) 

Charles  H.  Wesson  for  the  respondent.  If  the  stock  had 
been  transferred  upon  the  books  of  the  company,  defendant 
would  have  been  exempt  from  liability.  {H.  andN.  H.  R.  R. 
V.  Kennedy,  12  Conn.  R.,  499 ;  H.  and  N.  H.  R.  R,  v.  Boor^ 
man,  12  id.,  530 ;  Seymmtr  v.  Sturgess,  26  N.  T.,  141 ;  Angell 
and  Ames  on  Corporations,  §  534 ;  Brigham  v.  Mead,  10 
Allen  245.)  Plaintiff,  as  assignee  of  the  company,  cannot 
avail  himself  of  their  neglect  of  duty.  {N.  Y.  and  N.  H. 
R.  R.  V.  Schuyler,,  34  N.  Y.,  30 ;  Bridgeport  Bank  v.  N.  Y. 
and  N.  H.  R.  R.Co.,  30  Conn.,  233.)  The  provisions  in  regard 
to  transfers  are  only  for  the  benefit  of  the  corporation.  {Com. 
Bank  Buffalo  v.  Kortright,  22  Wend.,  348 ;  Bank  of  Utica 
V.  SmaUey,  2  Cow.,  770 ;  Kortright  v.  Buffalo  Com.  Bank, 
20  Wend.,  91 ;  GHheH  v.  Manchester  Iron  Co.,  11  id.,  627  ; 
Cowles  V.  Cromwell,  25  Barb.,  413.)  And  they  may  be 
waived.  {Btdkeley  v.  Derby  Pishing  Co,,  2  Conn.,  252; 
B^cel  V.  Trustees  Zockport,  etc.,  3  N.  Y.,  197 :  Hermann  on 
Estoppels,  §§  539,  540 ;  ffoyt  v.  Thompson,  Exr.,  19  N.  Y., 
207.)    If  transfer  is  informal,  the  corporation  having  recog- 
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nized  acts  of  ownership  in  transferee  (If.  T.  and  N,  H.  R. 
R.  V.  Schuyler^  34  N.  T.,  30 ;  Ckamherahurg  Ins.  Co.  v. 
Smithy  11  Penn.  St.,  120 ;  Sargent  v.  Essex  Marine  R.  W. 
Co,,  9  Pick.,  202),  there  is  nothing  in  the  law  of  Connecti- 
ciit  that  militates  against  these  propositions.  {R.  Ma/nuf.  Co. 
V.  PraR,  9  Conn.,  487,  493 ;  M.  Manuf.  Co.  v.  Smith,  2  id., 
679 ;  Colt  V.  loes,  31  id.,  25.)  The  acts  of  the  company 
prevent  denial  of  validity  of  transfer.  (Btdkeley  v.  Derby  E. 
Co.,  2  Conn.,  252.)  The  recognition  was  by  official  acts  of 
the  company.  (iT.  Y.  and  N.  H.  R.  R.  v.  Schuyler,  34  N. 
Y.,  30 ;  Bridgeport  Bank  v.  If.  Y.  and  N.  H.  R.,  30  Conn., 
233.) 

Chueoh,  Ch.  J.  This  action  was  brought  to  recover  unpaid 
calls  upon  160  shares,  a  portion  of  400  shares  of  stock,  sub- 
scribed  by  the  defendant  in  the  Glenville  Woolen  Company, 
a  joint  stock  corporation,  organized  under  the  laws  of  Con- 
necticut. The  referee  found  that  the  defendant  transferred 
the  stock  to  one  Ripley,  after  having  paid  fifty  per  cent  of 
the  amount  upon  previous  calls;  that  such  transfer  was  in 
good  faith«  and  that  the  company  acquiesced  in  the  same 
and  recognized  Bipley  as  the  owner  of  the  stock.  These 
findings  of  fact,  if  decisive  of  the  case,  are  conclusive  upon 
this  court,  as  the  evidence  was  sufficient  to  justify  them. 

It  is  not  denied  that  a  legal  transfer  under  such  circum- 
stances will  operate  to  release  the  vendor  from  personal 
liability,  and  substitute  that  of  the  purchaser,  but  it  is  claimed 
that  this  result  cannot  be  accomplished  unless  the  transfer  is 
made  in  precise  accordance  with  the  provisions  of  the  charter 
and  the  by-laws  of  the  company.  The  statute  of  Connecti- 
cut provides  that  the  stock  shall  be  transferred  only  on  the 
books  of  the  corporation  in  such  form  as  the  directors  shall 
prescribe.  The  by-laws  adopted  required  certificates  and 
transfers  of  stock  to  be  signed  by  the  president  and  treasurer. 
The  statute  also  declares  transfers  of  stock  invalid  against 
creditors,  unless  a  certificate  thereof  be  filed  and  recorded  in 
the  town  clerk's  office.     Some  of  these  formalities  were  not 
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observed!  The  original  certificate  issued  to  the  defendant 
for  400  shares,  with  the  written  request  to  transfer  160 
shares  to  Biplej,  was  delivered.  The  company  issued  to  the 
defendant  a  certificate  of  120  shares,  unsold,  of  the  400; 
registered  the  160  shares  to  Ripley,  on  the  stock  ledger,  as 
transferred  by  the  defendant,  recorded  a  certificate  of  such 
transfer,  signed  by  the  secretary,  in  the  town  clerk's  office, 
and  treated  Ripley  as  a  stockholder  for  a  year  after  the  trans- 
fer. The  transfer  was  not  made  in  the  transfer  book,  because, 
as  the  referee  finds,  the  ^company  had  no  such  book,  and  the 
certificate  recorded  was  not  signed  by  the  president  and 
treasurer,  but  it  is  not  disputed  that  it  was  done  by  the  direc- 
tion of  the  company.  Assuming  that  this  is  a  Connecticut 
contract,  and  that  the  lex  loci  contractus  must  prevail,  the 
counsel  for  the  plaintiff  claims  that,  by  the  rules  of  law  estab- 
lished by  the  courts  of  Connecticut,  the  title  to  the  stock 
never  passed  to  Ripley  in  consequence  of  the  non-observance 
of  some  of  the  requirements  above  referred  to. 

Strictly,  the  unwritten  law  of  Connecticut,  if  controlling, 
should  have  been  proved  as  a  fact ;  but  as  no  point  was  made 
on  this  subject,  the  decisions  referred  to  will  be  taken  and 
^construed  as  evidence  of  the  law.  It  cannot  be  denied  that 
some  of  the  decisions  in  Connecticut  are  not  in  entire  har- 
mony with  the  rule  as  settled  by  the  courts  of  this  State. 
These  decisions  seem  to  hold  that  the  title  to  stock  in  a  cor- 
poration can  only  pass  by  transfer  upon  the  books,  in  accord* 
aace  with  tlie  requirements  of  the  statute,  and  that  such 
transfer  is  necessary  '^  to  originate  a  title ; "  that  a  transfer, 
except  in  the  mode  prescribed,  does  not  operate  to  pass  the 
title  as  between  the  parties,  and  that  creditors  of  the  vendor 
may  secure  a  prior  lien  by  attachment  to  the  rights  of  the 
vendor,  under  an  unrecorded  asssignment  {Marlborough 
Mamf.  Co.  v.  Smithj  2  Conn.,  579 ;  Northrop  v.  Newtown 
cfe  B.  Turnpike  Co,y  3  id.,  544 ;  Oxford  Turnpike  Co.  v. 
Bunnelj  6  id.,  552.)  In  CoU  v.  Ives  (31  Conn.,  25),  this  rule 
is  qualified  by  limiting  it  to  the  legal  title  only,  the  court 
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holding  that  an  equitable  title  enforcible  in  courts  of  equity 
will  pass  bj  an  unrecorded  assignment. 

HiNMAN,  Ch.  J.,  in  referring  to  the  above  cases,  says : 
''  These  cases  and  others  to  the  same  effect,  being  actions  at 
law,  conversant  only  with  what  at  the  time  was  considered 
the  strict  legal  title  to  corporate  stock,  have  necessarily  no 
controlling  force  in  a  case  depending  upon  equitable  instead 
of  legal  principles."  I  infer  from  the  reasoning  of  the 
learned  judge  a  tendency  of  the  court  to  overrule  the  doc- 
trine of  the  cases  cited,  but  the  decision  expressly  disclaims 
an  intention  to  do  so.  In  this  State  it  is  well  settled  that 
the  delivery  of  the  certificate  with  a  power  of  attorney  to 
transfer,  passes  the  entire  title,  legal  and  equitable,  in  the 
shares  as  between  the  parties,  and  that  the  provisions  referred 
to  are  for  the  protection  of  the  corporation,  in  securing  its 
interests  in  its  relations  and  dealings  with  stockholders.  {Bank 
of  Utica  V.  Smalley^  2  Cow.,  770;  Com,  Ba/rik  of  Buffalo 
V.  Kortrightj  22  Wend.,  362  ;  Gilbert  v.  Momchester  Co.y  11 
Wend.,  627 ;  34  N.  Y.,  80.)  And  in  the  recent  case  of 
McNeil  V.  Tenth  National  Bank  (46  N.  T.,  325),  this  court 
expressly  reiterated  the  same  rule.  It  is  the  principle 
adjudged  in  the  Connecticut  cases  upon  which  the  plaintiff 
founds  his  claim  to  sustain  this  action,  but  it  is  obvious,  giv- 
ing them  the  construction  claimed,  that  they  do  not  reach 
the  case.  It  has  never  been  held  that  a  corporation  can  avail 
itself  of  its  own  negligence  as  a  basis  of  a  cause  of  action 
against  a  stockholder,  nor  that  it  is  not  competent  to  waive 
a  performance  of  its  own  rules,  nor  that  it  may  not  be 
estopped  by  its  own  acts  and  official  declarations,  the  same 
as  natural  persons.  If  it  did  not  provide  a  transfer  book  or 
did  not  transfer  the  stock  according  to  the  prescribed  forms, 
the  fault  was  its  own  and  not  the  defendant's.  It  could  waive 
the  observance  of  any  other  rules  which  it  had  adopted. 

The  company  did  waive  them,  and  it  is  too  late  to  assert 
their  binding  force.  A  person  may  waive  provisions  for  his 
own  benefit  in  a  contract,  or  a  law,  and  in  some  cases  in  the 
Constitution  itself  (3  N.  Y.,  197,  611),  and  such  I  infer  is 
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the  rule  in  Connecticut  as  well  as  in  this  State.  (2  Conn., 
262.) 

It  is  the  rule  of  the  common  law.  I  think,  also,  that  the 
principle  of  estoppel  applies.  The  company  was  requested 
to  transfer  the  stock  to  Eipley,  and  by  its  acts  ai^d  conduct 
it  asserted  that  it  had  complied  with  the  request,  and  the 
defendant  acted  upon  it,  and  would  be  injured  by  allowing 
the  company  to  deny  it.  He  mig];it  have  procured  a  proper 
transfer  or  sold  it  to  some  other  person,  or  at  least  have 
availed  himself  of  its  influence  in  managing  the  affairs  of 
the  company.  To  induce  the  defendant  to  believe  that  the 
stock  had  been  properly  transferred,  and  treat  Ripley  as  the 
owner,  until  the  company  failed,  and  then  hold  the  defend- 
ant liable,  on  the  ground  that  its  own  assertions  and  acts 
were  false  and  irregular,  would  be  contrary  to  law  and  justice. 
The  plaintiff  occupies  no  better  position  than  the  company. 
He  took  the  claim  by  assignment,  subject  to  every  defence 
which  could  be  made  against  it  if  the  company  had  sued. 

The  judgment  must  be  aflirmed  with  costs. 

All  concur. 

JudJB;ment  aflSrmed. 


Chables  Hedges  et  al..  Respondents,  v.  The  Hudson  Riveb 

Railboad  Company,  Appellant. 

In  an  action  against  a  common  carrier,  the  question  as  to  what  is  reasona- 
ble time  for  a  consignee  of  goods  to  remove  them  after  notice  of  their 
arrival,  where  there  is  no  dispute  as  to  the  &cts,  is  a  question  of  law  for 
the  court  A  submission  of  the  question  to  the  jury  is  error,  and,  in  case 
the  Jury  finds  difi^erent  firom  what  the  law  determines,  it  is  ground  for 
reversal. 

A  consignee  cannot,  after  notice  of  the  arrival  of  property  for  him,  defer 
taking  it  away  while  he  attends  to  his  other  affairs.  It  is  his  duty,  at  once 
and  with  diligence,  to  act  upon  the  notice,  to  seek  delivery,  and  continue 
until  delivery  is  complete.  So  much  time  as  he  gives  to  his  other  busi- 
ness, to  the  neglect  of  taking  charge  of  the  property  and  removing  it  from 
the  custody  of  the  carrier,  cannot  be  allowed  to  him  in  estimating- what 
is  a  reasonable  time  m  which  to  take  delivery. 

(Argued  April  5, 1872 ;  decided  April  16, 1872.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  1  ork  affirming  a  judgment  in 
favor  of  plaintiifB  entered  upon  a  verdict,  and  afiSrming  order 
denying  motion  for  new  trial. 

The  action  was  brought  against  defendant  as  a  common 
carrier,  to  recover  the  value  of  a  portion  of  a  car-load  of  paper 
which  was  burned  at  defendant's  freight  station  in  the  city  of 
New  York.  The  paper  was  shipped  to  plaintiffs  from  Ful- 
ton, N.  Y. 

The  car  containing  the  paper  arrived -at  defendant's  freight 
station  in  New  York  at  7  a.  m..  May  23d.  The  plaintiffs 
received  notice  of  its  arrival  at  9.40  a.  m.  on  the  24th  of  May. 
The  plaintiffs  thereupon  directed  one  Raymond,  a  carman  who 
did  their  work,  to  go  (after  he  had  delivered  a  load  he  was 
then  taking  on  his  truck)  to  the  defendant's  station,  pay  the 
freight  on  the  paper,  and  ^^  bring  down  a  load  of  it  as  quick 
as  you  can."  Raymond  started  at  10.15  a.  m.,  and  was  one 
hour  and  forty  minutes  in  going  to  the  defendant's  station. 
He  took  500  reams  and  drove  back  to  the  plaintiffs'  store,  and 
there  unloaded  by  about  3  p.  m.  He  did  not  return  for 
another  load,  but  for  the  remainder  of  the  day  carted  to  other 
places  or  remained  idle. 

The  plaintiffs  gave  no  further  or  other  directions  as  to  the 
paper,  and  made  no  further  effort  to  get  it  or  any  part  of  it 
away  from  the  defendant's  station,  either  by  Raymond  or  by 
hiring  other  trucks.  The  remainder  of  the  paper  remained 
in  the  car,  and  in  the  night  of  that  day  and  the  morning  of 
the  following  day  was  burnt  up  with  the  car  by  a  fire  of 
incendiary  origin. 

The  defendant  gave  evidence  tending  to  show  that  Ray- 
mond might  have  taken  away  two  loads  more  before  6  p.  m., 
the  hour  at  which  defendant  ceased  to  deliver  freight 

The  court  charged  that  plaintiffs  were  bpund  to  take  away 
the  paper  within  a  reasonable  time  after  notice,  and  that  this 
was  for  the  jury  to  decide. 

The  jury  gave  a  verdict  in  favor  of  the  plaintiffs  for 
$984.20,  the  value  of  the  paper  burned,  with  interest. 
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Frank  Loomis  for  the  appellant.  After  plaintiffs'  carman 
paid  the  charges  and  was  given  access  to  the  car,  defendant's 
liability  as  carrier  ceased.  {Thomas  v.  Boston  and  Provi- 
dence Railroad  Co7npany^  10  Metcalf,  4Y2 ;  Levna  v.  West- 
em  Railway  Company^  11  id.,  509 ;  Norway  Plains  Comr 
pany  v.  Boston  and  Maine  Railroad  Company^  1  Gray,  263 ; 
My  V.  New  Haven  Steamboat  Company^  53  Barb.,  207 ;  Nor- 
tjivop  V.  Syracuse  and  B,  Railroad  Compamy^  6  Abb.  [N. 
S.),  425 ;  Fenner  v,  Buffalo  and  State  Line  Railroad  Comr 
pany^  44  N.  Y.,  505 ;  Moses  v.  B,  and  M.  R.  R.  Co.^  32  N. 
H.,  523.) 

Philip  Jordan  for  the  respondents. 

FoLOEB,  J.  The  defendant  remained  liable  as  common 
carrier  of  the  paper  until  the  plaintiffs  had  a  reasonable  time 
to  remove  it,  after  notice  of  its  arrival  at  the  depot  in  New 
York  city.  {Fenner  v.  Buff,  and  St.  Line  R.  R.  Co.^  44  N. 
Y.,  505.)  What  is  such  reasonable  time  is,  when  there  is  no 
dispute  as  to  the  facts,  a  question  of  law  for  the  court.  {Roth 
V.  Buff,  and  St.  L.  R.  R.  Co.,  34  N.  Y.,  548.) 

We  do  not  perceive  that  there  is  here  any  dispute  as  to  the 
material  facts.  It  is  certain  that  with  three  or  four  trucks, 
all  the  paper  could  easily  have  been  hauled  away  before  the 
close  of  defendant's  business  on  the  day  on  which  one  load 
was  taken  with  one  truck.  It  is  certain  too,  that  with  the 
one  truck  of  their  own,  two  loads  could  have  been  received  by 
the  plaintiffs  from  the  defendant  on  that  day;  so  that  it  was 
a  qu^tion  of  law  for  the  court  whether  it  was  unreasonable 
for  the  plaintiffs  to  employ  but  oae  truck ;  or  if  reasonable 
to  employ  but  one  truck,  whether  it  was  reasonable  to  send 
it  but  once  for  paper  that  day.  The  learned  judge  left  the 
question  to  the  jury.  In  this  we  think  that  he  erred ;  for, 
though  we  find  no  error  in  the  terms  of  his  instructions  to 
the  jury,  nor  in  his  refusals  to  charge  the  requests  made  by 
the  defendant,  yet  as  the  finding  of  the  jury  was  different 
from  what  we  hold  that  the  law  determines,  there  was  error 
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in  committing  it  at  all  to  the  jnrj ;  which  was  injarious  to  the 
defendant. 

The  plaintiffs  seek  to  hold  the  defendant  to  a  strict  liability 
as  insurer  of  the  goods.  Asking  that  so  rigid  a  rule  be 
applied  to  the  defendant,  it  is  just  that  the  plaintiffs  in  turn, 
be  held  to  prompt  and  diligent  action.  A  consignee  cannot, 
after  he  has  notice  of  the  arrival  for  him  of  property,  defer 
taking  it  away  while  he  attends  to  his  other  affairs.  He  may 
not  thus  prolong  the  time  during  which  the  carrier  shall 
remain  liable  as  an  insurer.  That  would  be  to  make  the  car- 
rier  a  mere  convenience  for  the  consignee,  without  con- 
sideration of  any  kind  to  the  carrier,  and  yet  resting  under 
a  great  risk.  So  much  time  a^  the  consignee  after  notice 
gives  to  his  other  business,  to  the  neglect  of  taking  charge 
of  his  property  and  removing  it  from  the  custody  of  the 
carrier,  cannot  be  allowed  to  him  in  estimating  what  is  a 
reasonable  time  for  him  in  which,  after  notice  of  arrival,  to 
take  delivery  of  his  goods.  He  is  not  to  be  compelled  to 
leave  all  other  business  to  take  his  goods  from  the  hands  of 
the  carrier.  He  may  attend  first  to  whatsoever  demand  of 
his  business  he  deems  the  most  urgent  or  the  most  profitable ; 
but  he  9annot  do  this  at  the  hazard  and  expense  of  the  car- 
rier. It  is  the  duty  of  the  carrier  to  give  notice  of  arrival ; 
it  is  the  duty  of  the  consignee  at  once  and  with  diligence  to 
act  upon  this  notice  and  to  seek  delivery,  and  to  continue  imtil 
delivery  is  complete.  Either  may  neglect  this  his  duty ;  but 
then  the  consequence  of  neglect  must  be  borne  by  him. 

Now  the  testimony  here  without  conflict,  shows  that  after 
the  receipt  by  the  plaintiffs  of  notice  of  the  arrival  of  this 
paper,  they  continued  for  a  space,  in  attention  to  other  busi- 
n.ss  than  taking  it  from  the  defendant's  charge;  and  that 
after  one  load  had  been  taken,  they  turned  again  to  other 
duties.  They  thus  let  slip  time  enough  in  which  to  have 
called  for  and  have  received  another  load.  It  may  be  true 
that  this  load  would  not  have  reached  their  store  before  the 
hour  at  which  they  usually  closed  it;  and  if  it  was  of  import- 
ance to  them  not  to  vary  their  habit  in  this,  they  could  as 
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they  did,  refrain  from  returning  to  the  depot  for  the  second 
load.  It  would  then  have  remained  as  it  did,  in  the  custody 
of  the  defendant,  who  could  not  have  divested  itself  of  the 
duty  to  care  for  it,  as  bailee  thereof.  But  had  the  plaintiflEs 
the  right  for  their  own  convenience,  to  put  upon  the  defend- 
ant the  greater  onus  of  holding  it  as  insurers  ?  There  is  no 
justice  in  compelling  the  defendant  to  be  the  sufferer  thereby. 
There  is  no  justice  in  it,  that  the  time  thus  otherwise  used  by 
the  plaintiffs  should  not  lessen  by  so  much  the  reasonable 
space  accorded  to  them  for  removal  of  their  effects. 

We  are  not  compelled  at  this  time,  to  hold  in  this  case  that 
the  plaintiffs  were  called  upon  to  employ  in  the  removal  of 
the  paper  more  than  the  single  truck  and  the  two  servants 
with  which  they  ordinarily  effected  the  haxding  of  matter  to 
and  from  their  store.  CircumstanceB  might  exist  which  would 
require  more  than  this  of  a  consignee. 

The  respondents  suggested  that  the  goods  were  destroyed 
through  the  neglect  of  the  appellant.  The  case  was  not 
tried  nor  hitherto  disposed  of  upon  this  theory.  It  would  not 
be  just  at  this  stage  of  the  matter,  to  determine  it  on  that  ground. 

For  the  error  at  the  trial  there  should  be  a  reversal  of  the 
judgment,  and  a  new  trial  ordered,  with  costs  to  abide  the 
event  of  the  action. 

All  concur,  except  Peckhah,  J.,  not  voting. 

Judgment  reversed. 


Sylvester  J.  Shebmak,  Appellant,  v.  Edwabd  M.  Wbight, 

Beepondent. 

The  specific  performance  of  a  contract  is  a  matter  not  of  absolate  right  but 
of  sound  discretion  in  the  court,  especially  where  the  interests  of  infants 
are  concerned.  Courts  of  equity  will  not  interfere  to  decree  specific 
performance  except  in  cases  where  it  would  be  strictly  equitable,  and  in 
granting  or  reftising  such  relief  wiU  look  not  only  at  the  nature  of  the 
transaction  but  to  the  character  of  the  parties,  and  if  one  is  a  guardian 
or  trustee,  the  interest  of  the  ward  or  ee»tui  que  truH  will  be  considered. 
The  contracts  of  guardians  touching  the  property  of  their  wards  will  not 
be  enforced  unless  they  are  strictly  equitable,  and  for  the  interest  of 
the  infants. 
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In  an  action  for  specific  performance  against  a  guardian  it  is  incumbent 
upon  the  plaintiff  to  show  that  the  contract  sought  to  be  enforced  was 
such  an  one  as  the  guardian  acting  for  the  best  interests  of  the  infant 
might  properly  have  made,  and  such  as  the  court  would  have  approved 
and  authorized,  had  authority  to  make  it  been  asked. 

The  fraudulent  or  mistaken  representations  of  one  who  without  authority 
assumes  to  act  as  guardian  for  an  infant  lays  no  foundation  for  an  equi- 
table estoppel  against  the  infant  or  against  a  guardian  subsequently 
appointed  so  as  to  bind  the  infant  or  charge  his  property. 

An  injunction  staying  proceedings  under  the  statute,  by  a  landlord,  for  the 
removal  of  a  tenant,  will  not  be  granted  unless  it  appears  that  the  magis- 
trate has  no  jurisdiction,  or  that  the  proceedings  are  firaudulent  or 
collusive. 

(Submitted  April  11, 1872;  decided  AprU  16, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  affirming  a  judgment 
at  Special  Term,  dismissing  plaintiff's  complaint. 

The  action  was  brought  to  restrain  proceedings  instituted 
under  the  statute  by  defendant,  as  guardian  of  Franklin  W. 
Lowerre,  an  infant,  to  remove  plaintiff  from  premises  of  the 
infant,  and  to  compel  defendant  to  ratify  a  lease  claimed  to 
have  been  executed  by  one  Pearsall  Wright,  who  assumed  to 
act  as  guardian  for  said  infant.  A  preliminary  injunction 
was  obtained,  which  was  vacated  on  motion. 

The  complaint  alleged  in  substance  that  in  April,  1855, 
Margaret  A.  Lowerre,  the  mother  and  duly  appointed  guar- 
dian of  Franklin  W.  Lowerre,  executed,  as  guardian,  a  lease 
of  certain  real  estate  in  Flushing,  Queens  county,  belonging  to 
her  ward,  to  Thomas  W.  Willets,  for  twelve  years,  with  the 
understanding  that  the  lease  should  be  renewed  at  the  expira- 
tion of  that  time,  until  the  arrival  of  age  of  the  ward,  and  in 
oonsequence  Willets  built  a  store  and  dwelling  on  the  premiBes, 
at  an  expense  of  $2,000,  and  subsequently  subleased  to  Michael 
Wheeley,  who  occupied  up  to  May  1,  1867.  That  Margaret 
A.  Lowerre  died  in  May,  1865,  and  subsequently  Pearsall 
Wright  assumed  to  act  as  guardian  of  said  infant,  received  the 
rents,  and  promised  to  carry  out  the  understanding  as  to  the 
renewal.    That  he  did,  when  the  time  expired,  May  1,  1867, 
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in  his  assumed  capacity,  lease  said  premises  to  Willets  for 
one  year,  who  again  rented  to  Wheeley.  That  plaintiff 
purchased  the  interest  of  Willets  in  the  premises  and  build- 
ings, upon  the  condition  that  a  lease  during  the  minority 
should  be  obtained  of  said  P.  Wright,  who  did,  as  guardian, 
execute  to  plaintiff  a  lease  for  six  years  and  one  month  (when 
the  infant  would  arrive  of  age),  and  thereupon  plaintiff  con- 
summated the  purchase,  and  subsequently  sold  the  lease  and 
buildings  to  Wheeley.  That  plaintiff  supposed  said  P. 
Wright  was  guardian  when  he  executed  the  lease ;  on  being 
apprised  of  the  mistake,  he  called  on  said  P.  Wright,  who 
agreed  to  get  the  appointment  of  guardian  and  ratify  or  make 
a  new  lease.  That  said  P.  Wright  was  subsequently  duly 
appointed  guardian,  and  continued  as  such  until  he  conspired 
with  defendant  to  deprive  plaintiff  of  his  rights,  by  refusing  to 
act,  and  having  defendant  appointed  guardian,  which  was  done, 
and  thereupon  defendant  commenced  summary  proceedings, 
under  the  statute,  to  remove  "W  heeley.  That  plaintiff  would 
not  have  purchased  had  he  known  that  P.  Wright  had  no 
power  to  execute  the  lease,  and  that  said  P.  Wright  is  a  man 
of  no  pecuniary  responsibility. 

Upon  the  trial  the  court,  upon  the  opening,  dismissed  the 
complaint  upon  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

JP'rancie  Byrne  for  the  appellant.  If  a  man  assumed  to 
act  as  an  administrator,  etc.,  and  received  payment  of  a  debt 
due  to  the  intestate  or  disposed  of  his  property ;  if  he  were 
subsequently  appointed  administrator,  the  letters  would  have 
relation  back  to  the  acts  done,  and  the  sale  or  receipts,  etc., 
would  be  valid.  ( Vattghan  v.  Brown^  Andrews'  Rep.,  333 ; 
Kenrich  v.  BurgeSj  Moore,  126 ;  WhitehaU  v.  Squire^  1 
Salk.,  295 ;  8.  (7.,  3  Mod.,  276 ;  Vroom  v.  Van  Home,  10 
Paige,  549 ;  Snook  v.  Sutton,  5  Halsteaa,  133 ;  White  v. 
Pa/rker,  8  Barb,  at  page  66 ;  Emerson  et  al.  v.  Spicer,  55 
Barb.,  428 ;  Ireland  y.  Coulter^  Cro.  Eliz.,  303.)  It  is  an  esta- 
blished principle  of  equity  that  if  one  intrude  upon  the  estate 
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of  an  infant  and  take  the  profits  thereof,  he  will  be  treated 
as  a  guardian,  etc.  {Ooodhite  v.  BamweUj  1  Eice's  Eq.,  198 ; 
Crooks  V.  Turpiuj  1  B.  Mon.,  183;  Wyllie  v.  EUice^  6 
Hare,  505.)  The  provision  of  the  Eevised  Statutes  as  to 
injunctions  in  summary  proceedings,  do  not  apply  to  cases  of 
equitable  relief  or  to  cases  of  fraud,  and  where  the  magistrate 
has  no  jurisdiction.  {CuffY,  Borland^  55  Barb.,  481 ;  Ghnf- 
jUh  V.  Browriy  3  Eobt. ;  James  v.  Stuyvesant^  3  Sand.,  665 ; 
Capet  V.  Sandford^  3  id.,  662 ;  Bokee  v.  Hammersly  et  al.j 
16  How.,  461 ;  Oraham  v.  Jwmes^  7  Robertson's  S.  C.  R., 
468.) 

Theo.  F.  Samxay  and  Thomas  W.  Smith  for  the  respondent 

Allen,  J.  The  plaintiff  invokes  the  equitable  powers  of 
the  court  in  hostility  to  the  legal  title  and  the  right  at  law  of 
an  infant,  and  to  compel  the  specific  performance  of  an  alleged 
[ease  or  an  agreement  for  a  lease  of  real  estate  made  by  one 
assuming  to  act  as  guardian,  but  who  was  not  the  guardian 
in  fact  of  the  infant  for  a  term  of  several  years,  and  until 
the  latter  shall  attain  his  majority.  The  plaintiff  con- 
cedes that  his  legal  title  is  defective,  and  that  he  cannot 
defend  his  possession  at  law.  By  his  action  he  also  admits 
the  character  of  .the  defendant,  and  that  he  is  the  legally 
constituted  guardian  of  the  infant  owner  of  the  premises, 
and  he  does  not  claim  under  a  lease  from  or  any  agreement 
with  him.  In  brief,  he  relies  wholly  upon  his  own  good 
faith  and  his  equities,  by  reason  of  having  dealt  with  one 
who  assumed  to  be  the  guardian.  The  case  made  by  the 
plaintiff  is  fatally  defective  in  several  particulars. 

1.  The  real  party  in  interest  is  an  infant,  and  the  rule  is 
that  courts  will  watch  over  and  carefully  guard  the  property 
interests  of  infants,  and  will  exercise  a  vigilant  care  over 
guardians  in  the  Ihanagement  of  property,  and  the  contracts 
of  guardians  touching  the  property  of  their  wards  will  not  be 
enforced  unless  they  are  strictly  equitable  and  for  the  interest 
of  the  infants.    Courts  of  equity  will  not  in  any  case  inter- 
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fere  to  decree  a  specific  performance,  except  in  cases  where  it 
would  be  strictly  equitable  to  make  such  a  decree,  and  in 
allowing  or  denying  relief  of  that  character  will  look .  not 
only  to  the  nature  of  the  transaction,  but  also  to  the  character 
of  the  parties,  and  if  one  of  the  parties  is  guardian  or  trustee, 
the  interests  of  the  ward  or  cestui  que  I/rust  will  be  consid- 
ered. C  R^*'^  V.  Cuddon,  8  a.  &  Fin.,  766.)  The  specific 
execution  of  a  contract,  in  any  case,  is  a  matter  not  of  absolute 
right,  but  of  sound  discretion  in  the  court,  and  espe(^ially  is 
this  the  case  where  the  interests  of  infants  are  concerned. 
(St.  John  V.  Benedict^  6  J.  Ch.  R.,  Ill ; Seymour  y.  Delan- 
oey,  id.,  222.)  It  was  incumbent  upon  the  plaintiff  to  show 
affirmatively  that  the  contract  sought  to  be  enforced  was  such 
a  contract  as  the  guardian  acting  for  the  best  interests  of  the 
infant  might  properly  have  made,  and  such  as  the  court 
would  have  approved  and  authorized  to  be  made,  had 
authority  to  make  it  been  asked.  The  plaintifi's  case  comes 
far  short  of  this. 

2.  Neither  the  infant  nor  his  guardian  can  be  estopped  by 
the  acts  or  deeds  of  others.  The  mistake  or  ignorance  of 
the  plaintiff,  whether  excusable  or  not,  combined  with  the 
fraudulent  or  mistaken  representations  of  others,  lays  no 
foundation  for  equitable  estoppel  against  the  infant  who  was 
not  a  party  to  the  transaction,  and  who  was  incapable  of  act- 
ing so  as  to  bind  himself  or  charge  his  property,  or  against 
a  guardian  subsequently  appointed.  Indeed,  it  was  the  fault 
of  the  plaintiff  if  he  dealt  with  one  acting  in  a  representa- 
tive capacity,  without  inquiring  into  and  ascertaining  his 
right  to  act.  But  it  is  enough  that  neither  estoppel  nor 
equitable  rights,  based  upon  estoppel,  can  be  founded  upon 
the  acts  and  declarations  of  strangers.  If  the  plaintiff  has 
been  deceived  and  sustained  damage  by  acting  upon  the 
representations  of  the  elder  Wright,  his  remedy  is  against 
him,  and  his  insolvency  or  inability  to  respond  is  no  good 
reason  for  transferring  the  loss  to  an  infant  entirely  innocent 
in  the  premises.  Had  he  been  guardian  and  made  an  improvi- 
dent contract,  as  such,  his  insolvency  and  inability  to  indem- 
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nify  the  infant  would  constitute  a  valid  reason  for  refusing  a 
specific  performance  of  the  contract  against  the  infant. 

3.  The  statute  prohibits  the  staying  proceedings  in  an 
application  by  the  landlord  for  the  removal  of  ^a  tenant,  by 
any  writ  or  order  of  any  court  or  oflSce^;.  (2  R.  S.,  516, 
§  47.)  There  is  no  allegation  that  the  proceedings  before  the 
justice  are  fraudulent  or  collusive,  or  that  the  magistrate  has 
not  jurisdiction.  This  case  is  not  therefore  within  the  cases 
in  which  injunctions  have  been  granted,  because  the  magis- 
trate had  no  jurisdiction  and  the  proceedings  were  therefore 
coram  non  jvdicey  or  the  proceedings  were  fraudulent  in 
themselves.  The  plaintiff  has  clearly  no  right  to  the  inter- 
position of  a  court  of  equity,  and  his  legal  right  to  retain  pos- 
session must  be  determined  in  the  proceedings  to  remove 
him,  or  other  proceedings  had  by  the  owner  to  recover  the 
possession  of  the  premises. 

The  judgment  should  be  afSrmed. 

All  concur. 

Judgment  affirmed. 


Daniel  D.  Bell,  Respondent,  v.  John  A.  Dix,  Appellant. 

The  right  to  remoye  an  action  fh)m  a  State  court  into  the  Circuit  Court  of 
the  United  States  under  the  provisions  of  the  act  of  congress  of  1868 
*'  relating  to  habeas  corpus  and  regulating  judicial  proceedings  in  certain 
cases ''  (12  U.  S.  Stat,  at  Large,  ch.  81,  p.  756),  as  amended  by  the  act  of 
1866  (14  XT.  S.  Stat  at  Large,  ch.  80,  p.  46),  does  not  depend  upon  any 
act  or  assent  of  the  State  court  If  the  case  is  within  the  provisions  of 
that  act  and  defendant  has  regularly  taken  the  steps  required  by  it  for 
the  purpose  of  removal,  all  proceedings  in  the  State  court  are  stayed 
absolutely ;  it  has  no  farther  jurisdiction  of  the  action ;  and  any  subse- 
quent steps  therein  would  be  coram  nonjudice  and  void.  It  cannot  be  com- 
pelled, therefore,  to  grant  any  order  staying  proceedings;  and  such  an 
order  would  add  nothing  to  the  force  and  effect  of  the  act  and  the  pro- 
ceedings for  removal.  The  question  of  jurisdiction  must  be  decided  by 
the  Circuit  Court  If  the  plaintiff  persists  in  proceeding  in  the  State 
court,  the  defendant  should  apply  to  the  Federal  Court  for  the  proper 
mandate  staying  proceedings,  and  to  compel  a  transcript  of  the  record  to 
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be  certified  to  that  court ;  and  if  plaintiff  claims  that  the  cause  has  not,  for 
any  reason,  been  removed,  he  may  apply  to  that  court  to  remand  the 
cause.  (Allbn  J. ;  Chubch,  Ch.  J.,  and  Rapallo,  J.,  concurring ;  Gbo- 
ysB  and  Peckhah,  J  J.,  dissenting.) 
Plaintiff  was  imprisoned  in  Fort  La  Fayette  in  1864  by  order  of  defendant. 
Defendant  Justified  as  mi^or-general  of  the  army  of  the  United  States  and 
as  military  commander  of  the  department  of  the  east,  and  took  tlie  steps 
required  by  the  act  of  congress  of  1863  (above  specified)  to  remove  the 
cause  into  the  Circuit  Court  of  the  United  States.  Held  (Folger,  J. ; 
Church,  Ch.  J.,  concurring ;  Groyer  and  Pbckham,  JJ.,  dissenting),  that 
the  case  was  not  within  the  provision  of  that  act 

(Argued  AprU  9th,  1872 ;  decided  April  28d,  1872.) 

Appeal  from  order  of  the  Geueral  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  dismissing  an  appeal 
from  an  order  of  Special  Term  denying  motion  of  defendant 
to  stay  all  further  proceedings  in  this  action. 

The  action  is  brought  to  recover  damages  for  the  alleged 
arrest  and  imprisonment  of  the  plaintiff  by  the  defendant  in 
the  year  1864. 

The  defence  is  that  the  acts  complained  of  were  done  dur- 
ing the  late  rebellion  and  while  the  defendant  Was  major- 
general  in  the  army  of  the  United  States  and  in  command 
of  the  department  of  the  east,  the  defendant  acting  in  his 
official  capacity  by  virtue  of  his  authority  as  a  military  com- 
mander and  under  orders  from  his  superiors. 

The  defendant  having  appeared  and  answered,  filed  his 
petition  and  bond  to  remove  the  cause  to  the  Circuit  Court 
of  the  TJuited  States,  in  pursuance  of  the  act  of  congress 
entitleds^t  An  act  relating  to  habeas  corptcsj  And  regulating 
judicial  proceedings  in  certain  cases,"  approved  March  3, 
1863,  and  the  act  amendatory  thereof,  approved  May  11, 1866. 

A  motion  was  then  made  to  suspend  further  proceedings 
in  the  State  court.    Tliis  motion  was  denied. 

Samuel  J.  Qlasaey  and  S.  H,  Hilly  Assistant  Attorney- 
General  (U.  S.)  for  the  appellant.  The  action  is  clearly  within 
the  express  terms  of  the  acts  of  congress  referred  to.  (See 
act  of  March,  1863,  12  Stat,  at  Large,  755 ;  id..  May  11, 
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1865,  12  id.,  vol.  14,  p.  46.)  The  acts  of  congress  referred  to 
are  (excepting  so  mnch  of  the  fiflh  section  of  the  act  of  1863  as 
allows  a  new  trial  after  judgment)  all  constitutional  and  valid. 
{Jones  V.  Sewardy  17  Abb.,  377 ;  Hodgma/r^  v.  Mitkoard^  8 
Grant's  Cases,  406,  418 ;  Kvlp  v.  RicketU,  id.,  420.)  The 
provisions  of  the  acts  having  been  complied  with,  the  State 
court  at  once  loses  jurisdiction,  and  the  propriety  of  the  trans- 
fer can  be  inquired  into  only  in  the  United  States  court. 
{lUius  V.  N.  H.  H.  H.  Co.y  13  N.  T.,  59 ;  Garden  v.  Longest^ 
16  Peters,  97 ;  Stevens  v.  Phmnix  Ins.  Co.^  41  N.  Y.,  149; 
Fargo  v.  Mc  Vicker^  38  How.  Pr.,  1 ;  Kanouse  v.  Martin, 
15  How.  [IT.  S.),  198 ;  and  see  Story  on  Constitution,  §§ 
1732-1753,  and  cases  cited.)  The  order  affects  a  substantial 
right  and  is  appealable  to  this  court  under  subdivision  4  of 
section  11  of  the  Code.  (See  LeUmd  v.  Hathome^  9  Abb. 
[N.  S.],  97 ;  Townsend  v.  Hendricks^  40  How.,  143 ;  BoUes  v. 
Duffy  10  Abb.  [N.  S.],  421 ;  Be  Barante  v.  Deyermondy  41 
N.  Y.,  357 ;  Foote  v.  Lathrop^  41  id.,  361 ;  Ayres  v.  Ot. 
Western  B.  i?.,  45  N.  Y.,  264 ;  State  v.  Bunlap^  65  N.  C, 
491.) 

B.  M.  Be  Witt  for  the  respondent.  The  order  is .  not 
appealable.  (Code,  §  11,  sub.  2  ;  §  349,  sub.  3,  4;  lUit^  v. 
iT.  T.  dk  n.  R.  B.  Co.y  13  N.  Y.,'  597.)  After  the  necessary 
steps  are  taken  for  removal,  all  subsequent  proceedings  in  the 
State  court  are  cora/m  nonjudice  {Stephens  v.  Phomix  Ins, 
Co.j  41  N .  Y.,  149),  and  are  reviewable  on  appeal  from  judg- 
ment. {Gordon  v.  Longest j  16  Peters,  97 ;  Kanouse  v.  Mar- 
tiny  15  How.  [U.  S.],  198,  210 ;  Martin  v.  Kanousey  6  How., 
240.)  It  has  always  been  held  necessary  for  the  party  seek- 
ing a  removal  of  his  cause  to  make  a  motion  to  the  State 
court,  founded  on  his  petition  and  bond.  {Corp.  v.  Vermilyey 
3  John.,  145;  Livingston  v.  GibhonSy  4  John.  Ch.,  94 ;  Red- 
mond  V.  Rttsselly  12  John.,  153  ;  Rogers  v.  RogerSy  1  Paige, 
183  ;  State  of  Penn.  v.  GohheUy  3  Dallas,  467 ;  Roberts  v. 
Canningtony  2  Hall,  649  ;  BUmchard  v.  Bwighty  12  Wend., 
192 ;  Carpenter  v.  N.  Y.  dk  N.  E.  R.  R.  Cb.,  11  How.,  481 ; 
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Zivermore  v.  Jenks,  11  How.  Pr.,  479  j  Cooley  v.  Lawrence^ 
12  id.,  176;  Sudam  v.  Smith,  1  Denio,  263;  Norton  v. 
Hayes^  4  id.,  245 ;  Denniston  v.  Jf.  Y.  <&  N.  H.  R.  R. 
Co.,  2  Abb.,  278, 415 ;  FairchUd  v.  Durand,  8  Abb.  Pr.,  305 ; 
Di^ow  V.  DriggB,  8  Abb.,  305,  note  *  ;  Anderson  v.  Marni- 
factareri  Bank,  14  id.,  436 ;  Bristol  v.  Chapincm,  34  How. 
Pr.,  140 ;  Smith  v.  BuHer,  38  id.,  192 ;  Ayres  v.  West.  R. 
R.  Corp.,  48  Barb.,  132 ;  N.  Y.  Piano  Co.  v.  iT.  JI.  S.  Co., 
2  Abb.  [N.  S.],  857 ;  Gordon  v.  Longest,  16  Peters,  103,  104 ; 
Fisk  V.  C.  R.  I.  <&  P.  R.  R.  Co.,  53  Bar.,  472,  481 ;  Cooke 
y.  Ned.  Ba/nk,  1  Lans.,  494 ;  Jones  v.  Seward,  40  Barb.,  563 ; 
41  id.,  274 ;  Benjamin  v.  Murray,  28  How.,  193  ;  PatHe  v. 
Mwrray,  42  Barb.,  323.)  The  fifth  section  of  the  act  of  1868 
provides  for  the  removal  of  those  canses  only  where  the 
defence  created  by  the  fourth  section,  as  construed  by  section 
one  of  the  act  of  1866,  is  interposed.  {Jones  v.  Seward,  41 
Barb.,  269 ;  People  v.  Murray,  5  Park.  Or.,  577 ;  Patrie  v. 
Murray,  43  Barb.,  323 ;  Benjamin  v.  Murray,  28  How.  Pr., 
193  ;  Mayor  v.  Cooper,  6.  Wallace,  247.)  A  party  seeking 
to  avail  himself  of  the  privileges  of  the  act  must  show  him- 
self clearly  within  its  provision.  {Redmond  v.  Russell,  IQ  J., 
153 ;  Cooke  v.  State  Nat.  Bank,  1  Lans.,  501.) 

Allen,  J.  The  defendant  appeals  from  an  order  of  the 
General  Term  of  the  Supreme  Court  dismissing  an  appeal 
from  an  order  of  the  Special  Term  of  the  same  court  denying 
a  motion  to  stay  proceedings  in  the  action  in  the  State  courts. 
The  action  is  for  false  imprisonment,  alleged  to  have  been 
committed  by  the  defendant  in  1864.  The  defendant  justifies 
the  arrest  and  imprisonment  of  the  plaintiff  in  Fort  La  Fayette 
at  the  time  stated,  and  during  the  continuance  of  the  rebel- 
lion as  a  major-general  of  volunteers,  in  the  military  service 
of  the  United  States,  and  claims  the  benefit  of  the  acts  of 
congreFs  of  March  30,  1863,  and  May  11,  1865,  12  Stat,  at 
Large,  755  ; .  14  id.,  46,  and  of  proceedings  under  those  acts 
for  the  removal  of  the  action  from  the  State  court  to  the  Cir- 
cuit Court  of  the  United  States  for  the  southern  district  of 
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New  York.  For  all  the  purposes  of  this  appeal  we  may 
assume  the  position  taken  in  behalf  of  the  defendant  as  sound, 
viz.: 

1st.  That  the  ease  is  within  the  provisions  of  the  act  of 
congress  referred  to,  and  that  the  defendant  is  entitled  to 
removj  the  same  in  the  manner  prescribed  to  the  Federal 
courts. 

2d.  That  the  proceedings  taken  by  law  for  the  purpose  of 
removing  the  cause  conform  strictly  to  the  requirements  of 
the  act,  and  that  he  has  done  all  that  is  required  to  be  done 
for  the  removal  of  the  action,  and  that  his  proceedings  are 
entirely  regular  and  'Within  the  acts.  If  these  positions  are 
not  well  taken,  and  either  is  held  adversely  to  him,  then  he 
had  no  right  to  the  stay  demanded,  and  the  order  of  the 
Supreme  Court  should  be  aflSrmed.  If  he  is  right  in  both 
particulars,  then  this  action  was  and  is  effectually  removed 
from  the  Staie  court,  and  any  proceedings  in  that  couri  would 
be  coram  non  jvdice  and  void.  The  Supreme  Court  had  no 
longer  jurisdiction  of  the  cause,  and  no  order  it  should  make 
tlierein  would  be  of  the  least  force.  An  application  to  the 
court  by  a  party  claiming  that  the  court  has  lost  jurisdiction 
is  a  vain  thing.  It  is  inconsistent  with  the  clainl  and  the 
grounds  upon  which  the  application  is  made,  as  it  implies  that 
the  court  has  a  discretion  to  exercise  —  a  right  to  determine 
whether  it  will  or  wiH  not  suffer  the  action  to  proceed 
in  that  forum.  It  is  something  like  a  waiver  of  the  proceed- 
ings to  remove  the  cause  and  a  submission  to  the  jurisdiction  of 
the  State  court.  The  right  to  remove  the  cause,  or  the  fact 
of  removal,  did  not  depend  upon  any  act  or  assent  of  the  State 
court ;  if  so,  it  would  make  all  benefit  of  the  right  to  depend 
on  the  defendant's  joining  in  or  taking  further  proceedings 
in  a  court  forbidden  by  law  to  entertain  them.  As  said  by 
Judge  Curtis  :  "  It  would  engraft  upon  the  act  of  congress  a 
new  proviso ;  although  the  court  was  required  to  proceed  no 
further,  yet  it  might  proceed  if  the  defendant  should  fail  to 
plead  to  the  jurisdiction,  or,  act  in  this  case,  omit  to  apply  to 
the  court  for  a  stay  of  proceedings,  thus  making  the  stay,  which 
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is  perfect  nnder  the  act  of  congress,  conditional,  dependent  on 
the  act  of  the  court,  {^anovse  v.  Martin^  16  How.  U.  S.  R,, 
198.)  When  the  application  to  remove  a  cause  is  in  proper 
forni,  it  is  the  duty  pf  the  State  court  "  to  proceed  no  fur- 
ther in  the  cause,"  and  every  step  subsequently  taken  in  the 
exercise  of  a  jurisdiction  in  a  case,  whether  in  the  same  court 
or  in  the  Court  of  Appeals,  is  oora/rrh  non  judice,  {Oordon 
V.  Longest^  16  Peters,  97.)  The  State  court  cannot,  in  its 
discretion,  deny  the  right  of  removal.  It  is  a  novel  proceed- 
ing for  a  suitor  to  apply  to  a  court,  from  which  the  record  and 
the  cause  have  been  removed,  for  relief,  which  the  court  having 
jurisdiction  can  only  effectually  grant.  This  court  decided 
that  an  appeal  would  not  lie  from  an  order  of  the  Supreme 
Court  removing  an  action  commenced  there  to  the  United 
States  court.  {lUivs  v.  Ifew  York  and  If,  H.  JR.  H.  Co,y  3 
Kern.,  597.)  The  order  did  not  affect  a  substantial  right,  and 
did  not  determine  the  action  or  permit  a  judgment  therein. 
It  was  claimed  in  that  case  that  the  action  was  not  within 
the  United  States  judiciary  act,  and  that  the  Circuit  Court 
had,  therefore,  acquired  no  jurisdiction ;  and  it  was  answered 
by  the  court  "  that  the  United  States  court  will  either 
assume  jurisdiction  of  the  suit  and  proceed  to  judgment,  or 
it  will  not.  If  it  does,  then  certainly  the  action  has  not  yet 
been  determined  ;  if  it  refuses  to  do  so,  then  the  order  com- 
plained of  will  be  vacated,  and  the  case  will  proceed  in  the 
Supreme  Court.  The  question  of  j  urisdiction  must  be  decided 
by  the  Circuit  Court  itself.  In  Stevens  v.  Phosnix  Ins.  Co.  (41 
N.  Y.,  149),  and  Ayera  v.  Western  M.  R.  Corporation  (see 
Memoranda),  recently  decided  by  this  court,  the  question  of 
jurisdiction  was  directly  presented  by  the  record,  the  Supreme 
Court  having  given  judgment  in  the  action.  But  here  no 
order  or  judgment  has  been  given  against  the  defendant  in 
disregard  of  the  alleged  removal  of  the  action  and  under  a 
claim  of  jurisdiction  ;  that  is,  no  jurisdiction  has  been  asserted 
or  exercised  by  the  Supreme  Court  against  the  defendant  in 
the  action,  and  he  has  no  absolute  right  to  demand  of  the 
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Supreme  Court  the  expression  of  an  opinion  as  to  the  effect 
of  the  proceedings  to  remove  the  cause. 

The  order  of  the  Supreme  Court  or  of  this  court  granting 
or  refusing  a  stay  would  be,  in  effect,  but  the  expression  of 
an  opinion  upon  the  question ;  as  neither  court  has  the  power 
to  decide  the  question  either  way,  the  decision  would  neither 
be  authoritative  or  final  in  the  premises.  Another  tribunal 
has  exclusive  and  paramount  jurisdiction,  and  the  parties 
should  seek  redress  in  that^court.  If  the  plaintiff  persists  in 
proceeding  in  the  State  court,  the  defendant  should  apply  to 
the  federal  court  for  the  proper  mandate  staying  the  pro- 
ceedings in  the  State  court,  and  to  compel  a  transcript  of  the 
record  to  be  certified  to  that  court ;  and  if  the  plaintiff  claims 
that  the  cause  has  not,  for  any  reason,  been  removed,  he  may 
apply  to  the  Circuit  Court  to  remand  the  cause.  In  this  way 
there  can  be  no  possible  collision  between  the  federal  and 
State  courts,  and  the  constitution  of  the  United  States  and 
the  acts  of  congress  will  have  full  effect.  The  defendant  has 
lost  no  substantial  or  absolute  right  by  the  denial  of  his 
motion.  The  act  of  congress,  if  he  is  within  its  terms  and 
has  complied  with  its  provisions  as  he  claims  and  we 
assume,  without  however  deciding  either  question,  stays  abso- 
lutely aA  proceedings  in  the  State  court.  An  order  of  the 
Supreme  Court  is  entirely  unnecessary,  and  would  add  noth- 
ing to  the  force  of  the  act.  The  court  cannot  be  compelled 
to  act  in  a  case  for  either  party  where  it  has  no  jurisdiction. 

The  Supreme  Court  properly  refused  to  grant  the  motion 
for  the  reason  that,  upon  the  claim  of  the  defendant  and  upon 
which  he  must  succeed  if  he  is  right,  the  court  had  no  juris- 
diction. Again,  if  it  can  be  said  that  the  court  has  any  dis- 
cretion, where  it  has  no  jurisdiction,  it  was  discretionary  with 
the  court  whether  to  grant  the  motion  or  remit  the  parties  to 
the  proper  tribunal  for  an  adjudication  of  the  question. 

The  order  should  be  afSirmed. 

Gboveb,  J.  (dissenting).  Whether  the  order  is  appealable 
to  this  court  depends  upon  the  inquiry,  whether  the  defend- 
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ant  had  an  absolnte  right  to  a  stay  of  all  farther  proceedings  in 
the  action  in  the  Supreme  Court.  If  he  had,  the  ,order  is  . 
appealable.  If  it  was  discretionary  whether  or  not  to  grant 
such  stay,  it  is  not  appealable.  (Code,  sub.  4,  §  11 ;  JFoote  v. 
Zaihrqp,  41  N.  Y.,  358 ;  §  3  of  the  act  of  congress  of  May 
11,  1866 ;  14  U.  S.  Statutes  at  Large,  46) ;  among  other  things, 
provides  that  upon  filing  the  petition  for  the  removal  of  the 
cause  to  the  Circuit  Court  of  the  United  States,  &c.,  the  further 
proceedings  in  .the  State  court  shall  cease,  and  not  be  resumed 
until  a  certificate,  under  the  seal  of  the  Circuit  Court,  stating 
that  the  petitioner  has  failed  to  file  copies  in  the  Circuit 
Court  at  its  next  term,  is  produced.  It  follows,  that  if  the 
cause  was  removed  into  the  Circuit  Court,  the  appellant  had  an 
absolnte  right  to  a  stay  of  further  proceedings  in  the  Supreme 
Court.  It  was  the  duty  of  the  Special  Term  to  determine 
whether  the  cause  was  removed.  It  did  determine  that  it 
was  not,  and  upon  this  ground  denied  the  motion.  There 
was  no  question  but  that  the  proper  bond  with  sufficient 
surety  had  been  filed,  and  none  but  that  the  facts  stated  by  the 
appellant  in  his  petition  were  true  and  that  the  petition  was 
seasonably  and  properly  filed.  It  appears  from  the  opinion,  that 
the  Special  Term  denied  the  motion,  for  the  reason  that 
these  facts  did  not  constitute  a  defence,  or  in  other  words, 
show  a  case  that  came  within  the  provisions  of  the  acts  of 
congress  authorizing  a  removal  of  the  cause.  Those  facts  in 
substance  were,  that  the  action  was  brought  to  recover  damages 
for  the  alleged  arrest  of  the  plaintiff  and  his  imprisonment  and 
detention  in  the  city  of  New  York,  and  at  Fort  La  Fayette,  in 
the  State  of  New  York,  in  the  year  1864.  That  the  peti- 
tioner had  appeared  in  the  action  and  answered  the  com- 
plaint, and  that  the  action  was  pending  and  at  issue,  and 
that,  at  the  time  the  plaintiff  alleges  in  his  complaint  he  was 
arrested  and  imprisoned,  and  for  a  long  time  prior  thereto, 
the  petitioner  was  a  major  general  of  volunteers  in  the  army 
of  the  United  States,  and  was,  by  order  of  the  president  of 
the  United  States,  assigned  to  and  exercising  command  of 
the  military  department  known  as  the  department  of  the 
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east,  which  department  included  in  its  limits  the  whole  of 
the  State  of  New  York.  That  while  the  petitioner  was  in 
Buch  command,  he  was  as  such  major  general  commanding, 
officially  informed  that  the  said  plaintiff,  Daniel  D.  Bell,  was 
or  represented  himself  to  be  an  officer  in  the  volunteer  ser- 
vice of  the  United  States,  to  wit,  captain  in  the  132d  regiment 
of  New  York  Volunteers,  and  that  while  acting  as  such  officer 
he,  the  plaintiff,  had  cheated  and^  defrauded  certain  recruits 
out  of  bounty  which  had  been  paid  for  them ;  that  thereupon 
it  became  the  duty  of  the  petitioner,  by  virtue  of  his  office  and 
command,  to  cause  the  plaintiff  to  be  arrested  and  held  for 
examination  and  trial.  That  an  order  was  written  and  signed 
by  command  of  the  petitioner  by  a  major  in  the  volunteer 
service  of  the  United  States,  and  aid  to  the  petitioner, 
directed  to  an  officer  in  Ulster  county,  directing  the  arrest 
and  detention  of  the  plaintiff  at  Fort  La  Fayette,  and  that  he 
was  so  arrested  and  detained  by  virtue  of  and  under  said 
order.  That  the  action  was  brought  for  such  arrest  and 
imprisonment,  which  took  .place  during  the  rebellion,  under 
the  order  above  mentioned,  and  that  the  suit  was  brought  for 
alleged  trespasses  committed  during  the  rebellion  by  virtue 
of  or  under  color  of  authority  derived  by  the  petitioner  from 
the  president  of  the  United  States,  and  that  all  the  acts  of 
the  petitioner  in  the  premises  were  done  under  and  by  virtue 
of  his  authority  as  major-general,  and  that  all  such  acts  were 
done  under  and  in  pursuance  of  the  general  orders  issued  by 
the  president  and  secretary  of  war  in  force  at  the  time  said 
plaintiff  was  arrested  and  imprisoned.  (Section  four  of  the 
act  of  congress  relating  to  habeas  corpus  and  regulating 
judicial  proceedings  in  certain  cases.)  12  U.  S.  Statutes  at 
Large,  766,  provides  that  any  order  of  the  president,  or  under 
his  authority,  made  at  any  time  during  the  existencQ  of  the 
present  rebellion  shall  be  a  defence  in  all  courts  to  any  action 
or  prosecution,  civil  or  criminal,  pending  or  to  be  commenced, 
for  any  grant,  seizure,  arrest  or  imprisonment,  made,  done  or 
committed,  or  acts  omitted  to  be  done  under  and  by  virtue 
of  such  order,  or  under  color  of  any  law  of  congress,  and  such 
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defence  may  be  made  by  epecial  plea  or  under  the  general 
issae.    Section  one  of  the  act  to  amend  the  act  relating  to 
habeas  corpus,  etc.     14  U.  S.  Statutes  at  Large,  46,  provides 
that  any  search,  seizure,  arrest  or  imprisonment  made,  or  any 
acts  done  or  omitted  to  be  done,  during  the  said  rebellion,  by 
any  officer  or  person  under  and  by  virtue  of  any  order,  writ- 
ten or  verbal,  general  or  special,  issued  by  the  president  or 
secretary  of  war,  or  by  any  military  officer  of  the  United 
States  holding  the  command  of  the  department,  district  or 
place  within  which  such  seizure,  search,  arrest  or  imprison- 
ment was  made,  done  or  committed,  or  any  acts  were  so  done, 
or  omitted  to  be  done,  either  by  the  person  or  officer  to  whom 
the  order  was  addressed,  or  for  whom  it  was  intended,  or  by 
any  other  person  aiding  or  assisting  him  therein  shall  be  held 
and  are  hereby  declared  to  come  within  the  purview  of  the 
act  to  which  this  is  amendatory,  and  within  the  purview  of 
the  fourth,  fifth  and  sixth  sections  of  said  act  tor  all  the 
purposes  of  defence,  transfer,  appeal,  error  or  limitation  pro- 
vided therein.    iSection  five  of  the  act  of  March  3,  1863, 
provides  for  the  removal   of   cases   arising  upon  the  act 
to  th^  United  States  court  for  trial.    Section  three  of  the  act 
of  March  11, 1866,  amends  and  construes  the  fifth  section  of 
the  act  of  1863.    The  petitioner  has  done  all  that  is  required 
by  these  sections  to  remove  the  cause,  provided  the  facts  stated 
in  the  petition  show  a  case  within  the  provisions  of  these 
statutes.    The  law  is  so  well  settled  that  in  cases  to  whieh 
the  judicial  power  of  the  government  of  the  United  States 
extends,  congress  may  provide  for  their  removal  before  trial 
in  the  Federal  courts,  or  for  the  review  by  the  Supreme  Court 
of  the  United  States  upon  appeal  or  writ  of  error  of  judg- 
ments of  the  State  courts,  that  an  examination  of  the  authori- 
ties is  unnecessary.    The  only  question  is,  whether  the  case 
of  the  petitioner  is  one  to  which  the  judicial  power  of  the 
United  States  government  extends.    Section  2,  article  3,  of 
the  United  States  constitution,  among  other  things,  provides : 
That  the  judicial  power  shall  extend  to  all  cases  in  law  and 
equity  arising  under  this  constitution,  the  laws  of  the  United 
SiCKELS — ^VoL.  TV.        31 
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States  and  treaties  made  under  their  authority.  The  case 
presented  by  the  petition  is  one  presenting  the  questions 
whether  the  acts  of  congress,  above  referred  to,  are  constitu- 
tional, and  therefore  valid  and  sound.  Whether  by  these  acts 
power  was  conferred  upon  the  presidenf  and  other  officers 
specified  to  determine  in  what  cases  the  public  safety  required 
a  search,  seizure,  arrest  or  imprisonment  of  any  person,  and 
to  issue  orders  directing  such  searches,  etc.,  when  it  was  so 
determined,  making  such  orders,  when  issued,  a  defence  to 
any  action  brought  for  the  acts  done  in  pursuance  thereof,  a 
defence  as  well  for  the  president  or  other  officer  authorized 
to  issue  them,  as  for  subordinates  who  acted  in  their  execu- 
tion. These  and  other  questions  upon  these  acts  that  may 
arise  upon  the  trial,  the  petitioner  has  an  absolute  legal  right 
to  have  determined  by  the  courts  of  the  United  States.  The 
State  courts  cannot  deprive  him  of  this  right,  whatever  views 
may  be  entertained  in  regard  to  the  questions  so  presented. 
The  question  is  not  whether  the  defence  is  valid  in  the  opinion 
of  the  State  court,  but  whether  the  validity  or  construction 
of  the  acts  of  Congress  is  to  be  determined.  {Jones  v.  Seward^ 
41  Barb.,  270.)  The  orders  of  the  Gen'eral  and  Special  Terms 
must  be  reversed  and  an  order  staying  all  further  proceedings 
granted. 

Chxjbch,  Ch.  J.,  and  Rapallo,  J.,  concur  with  Allkn,  J. 

Ohttroh,  Ch.  J.,  and  Folgeb,  are  of  opinion  that  the  case 
is  not  within  the  act  of  congress. 

For  affirmance,  Chtjboh,  Ch.  J.;  Allek,  Foloeb  and 
Rapallo,  J  J. 

For  reversal,  Grover  and  Pboehah,  JJ. 

Order  affirmed. 
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Jedbdiah  S.  Clark,  Eespondent,  v.  Charles  Norton  et  al., 

Appellants. 

ABsessors  are  not  personally  liable  for  errors  or  mistaKCs  in  the  assesBment 
where  they  have  jurisdiction  and  act  within  the  scope  of  their  authority, 
but  if  they  exceed  their  powers  and  act  without  authority,  and  in  con- 
travention  of  the  statute  prescribing  and  regulating  their  duties,  they 
are  civilly  liable  to  any  person  injured  by  their  adtion. 

Assessments  must  be  made  by  the  first  of  July,  and  of  property  and  persons 
in  respect  to  the  liability  as  it  exists  upon  that  day.  An  indiyidual  not  liable 
upon  that  day  ^cannot  be  pJaced  upon  the  assessment  roll  thereafter,  nor 
can  a  peiBon  whose  name  is  properly  upon  the  roll  be  assessed  for  property 
subsequently  acquired.  After  the  deposit  of  the  roll  for  examination 
the  assessors  cannot  add  names  thereto,  or  add  to  the  assessments  of  indi- 
Tiduals  other  property,  or  change  the  character  of  the  property  assessed. 
Where  the  roll  is  completed  the  duty  of  the  assessors  is  fully  performed, 
except  in  the  matter  of  a  review  of  the  assessment  as  made  and  as  per- 
mitted by  statute.  Although  one  purchasing  proper^  after  the  comple- 
tion of  the  roll  agrees  to  pay  the  tax  thereon,  this  confers  no  jurisdiction 
upon  the  assessors  to  change  the  assessment,  nor  does  it  operate  as  a 
waiver  of  the  legal  rights  of  the  purchaser.  It  is  a  matter  resting  in 
contract  between  the  parties  and  is  to  be  enforced  in  the  usual  way. 

(Argued  April  15, 1872 ;  decided  April  23, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  affirming 
a  judgment  in  fevor  of  plaintiflF,  entered  upon  a  verdict. 
The  action  was  brought  against  defendants  for  an  alleged 
wrongful  assessment.  (  Eeported  below,  3  Lan  s,  484;  59  Barb., 
169.) 

During  the  year  1868  defendants  were  assessors  of  the 
town  of  Canton,  St.  Lawrence  county,  and  made  the  assess- 
ment roll  for  that  year. 

In  May  and  June,  and  down  to  the  6th  day  of  July,  1868, 
plaintiff  resided  in  the  town  of  Canton,  on  a  farm,  the  greater 
portion  of  which  was  in  the  town  of  Canton. 

Upon  the  assessment  roll,  as  completed,  the  farm  was 
assessed  to  plaintiff  at  $2,750. 

The  roll  was  completed  before  the  first  day  of  August, 
1868,  a  copy  left  with  one  of  defendants,  and  notice  given 
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under  the  statute  that  the  assessors  as  aforesaid  would  meet 
to  review  sudi  roll  on  the  third  Tuesday  of  August,  1868. 

Eespondent  sold  his  farm  on  the  6th  of  July,  delivered  the 
deed  on  the  8th,  and  gave  possession  on  the  9th,  and  removed 
into  the  town  of  Kussell. 

At  the  time  of  the  delivery  of  the  deed  of  the  farm,  plain- 
tiff took  from  Fowler,  to,  whom  the  same  was  sold,  an  agree- 
ment in  writing  to  pay  the  taxes  thei^on  for  the  year  1868. 

On  the  18th  day  of  August,  the  review  day,  the  appellants, 
on  the  application  of  Fowler,  changed  the  assessment  roll  as 
at  first  made,  by  putting  the  fkrm  to  Fowler,  who  had  pur- 
chased the  same,  and  assessing  the  respondent  $2,750  for 
personal  property. 

The  roll  with  said  last  mentioned  assessment  was  sworn  to 
by  appellants  and  delivered  to  the  supervisor  and  presented 
by  him  to  the  board  of  supervisors,  who  thereupon,  Novem- 
ber 20,  1868,  made  their  warrant  to  collect  of  plaintiff  a  tax 
of  $70.70,  assessed  upon  said  personal  property. 

The  collector  of  the  town  of  Canton,  upon  this  warrant, 
seized  the  property  of  plaintiff,  and  under  protest  sold  the 
same  March  1,  1869,  to  collect  this  tax.  The  amount  of 
recbvery,  in  case  respondent  was  entitled  to  recover,  was 
stipulated  at  $77.45. 

On  the  trial,  defendants,  under  objection  and  exception, 
gave  evidence,  tending  to  show  that  plaintiff,  before  the 
delivery  of  the  papers  for  the  conveyance  of  the  farm,  agreed 
to  pay  the  tax  upon  the  personal  property  assessed  on  the  roU 
to  Fowler.  At  the  close  of  the  case  plaintiff  moved  to  strike 
out  all  of  the  evidence  in  the  case  in  reference  to  the  agree- 
ment between  Fowler  and  Clark,  as  to  paying  the  tax  upon 
personal  property,  as  immaterial,  and  the  motion  was  granted, 
and  defendants  excepted ;  and  the  court  directed  a  verdict  for 
$77.45,  and  judgment  was  entered  upon  such  verdict. 

W.  C,  Cooke  for  the  appellants.  The  error  of  defendants, 
if  any,  was  a  judicial  one,  for  which  they  are  not  liable. 
( WeoA^er  v.  Devendorfy  3  Den.,  117 ;  VaU  v.  Owen^  19  Bar., 
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22 ;  Bwrhyie  v.  Shepherd,  35  N.  Y.,  288 ;  Briyuon  v.  Smith,  24 
Bour. ;  29  N.  Y.,  106.)  Defendants'  jurifidiction  continued  until 
they  had  verified  and  delivered  roll  to  the  supervisor.  (15  N. 
Y.,  318 ;  40  id.,  516.)  Defendants  were  not  liable,  as  their 
acts  did  not,  in  the  least,  change  the  liability  of  plaintiff.  (See 
Wecuoer  v.  DefoeHdoff,  3  Denio,  117,  and  the  numerous  cases 
there  cited  by  Beakdslet,  J. ;  VaU  v.  Owen^  19  Bar.,  22 ; 
Brown  v.  Smith,  24  id. ;  SiU  v.  Sdioky  21  id.,  207 ;  Barhyte 
V.  Shepherd,  85  N.  Y.,  238 ;  Smft  v.  The  City  of  Pmghr 
heepsie,  37  id.,  511.) 

0.  O.  Tappcm,  for  the  respondent.  Defendants  had  no 
jurisdiction  to  alter  the  roll,  and  are  liable  as  trespassers. 
(  Ywa  Rmeeelae^  v.  WhiAeck,  3  Seld.,  7  N.  Y.,  517 ;  People 
ex  rel.  MygaU  v.  Supervieore,  etc.,  11  id.,  563,  571 ;  Mygatt 
V.  Washbwm,  15  id.,  316 ;  Barhyte  v.  Shepherd,  85  id.,  238, 
264 ;  Foster  v.  Van  Wyck,  4  Abb.  [N.  8.],  469 ;  Swydam  v. 
Keyes,  13  John.,  444 ;  Proaaer  v.  Secor,  5  Barb.,  607 ;  People 
V.  Supervisors  of  Cheno/ngo  Co.,  1  Kern.,  563 ;  Freevncm  v.  Ken- 
ney,  15  Pick.,  44 ;  Lymam  v.  Fiske,  17  id.,  231.)  PlaintiflE  was 
not  a  resident  in  Canton  when  the  change  was  made.  {Bur- 
rows V.  Miller,  4  How.,  349 ;  In  re  Hwailefy,  1  Daly,  531 ;  Froet 
V.  Bridnn,  19  Wend.,  11,  13.)  To  divest  an  owner  of  title, 
the  statute  must  be  strictly  pursued.  {Sharp  v.  Spier,  4  Hill, 
76 ;  Sharp  v.  Johnson,  4  id.,  92 ;  Wheeler  v.  Mills,  40  Bar., 
644.)  Plaintiff  was  damnified,  as,  if  the  change  had  not  been 
made,  he  could  have  collected  the  tax  on  the  farm  of  Fowler. 
{Bundell  v.  Zakey,  40  N.  Y.,  513 ;  Gfraham  v.  Dvm/nigan, 
2  Bos.,  516  ;  Lagema/UY.  Klophenbvrgh,  2  E.  D.  Smith,  126.) 
The  striking  out  the  evidence  of  the  agreement  between 
Fowler  and  plaintiff  was  proper.  {ITewkirk  v.  New  York  cmd 
Ma/rUm  R.  R.,  38  N.  Y.,  158 ;  McCahe  v.  Brayton,  id.,  196 ; 
Dunn  V.  Hewitt,  2  Denio,  637,  and  cases  cited ;  People  v. 
Brandreih,  36  N.  Y.,  191.)  If  such  an  agreement  had  ever 
been  made,  it  did  not  authorize  defendants  to  make  the  change. 
Not  even  consent  would  confer  jurisdiction.  {Hastings  v. 
Farmer,  4  Comst.,  293 ;    Coffin  v.  Tracy,  8  Oaine,  129  ;  7 
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Peters,  276 ;  Dudley  v.  Mahew,  3  N.  T.,  9 ;  Beach  v.  Noxon^ 
9  id.,  35.)  Where  the  direct  facts  in  issue  are  established  by 
undisputed  evidence  and  are  decisive  of  the  cause,  it  is  the 
duty  of  the  court  to  direct  a  verdict.  {Ddsoomb  v.  Buffalo 
and  State  Line  B.  B.  Cb.,  27  Barb.,  228,  and  cases  there 
cited ;  Suydam  v.  Orand  Street  and  Newton  B.  B.  Co.y  17 
Abbott  Pr.,  364 ;  McBride  v.  Foflrmeri  Ba/iiTt^  26  K  T., 
459 ;  People  ex  rd.  Peck  v.  Board  of  PoUce^  35  Barb.,  651 ; 
QoeUt  V.  BoB%^  15  Abbott  Pr.,  251 ;  Porter  v.  Havens^  37 
Barb.  [S.  C.  R.],  343.) 

Allen,  J.  Assessors  are  not  personally  liable  for  errors 
or  mistakes  in  the  assessment  of  property,  or  of  persons  in 
respect  to  their  property  when  they  have  jurisdiction  and  act 
within  the  scope  of  their  powers.  Their  acts  are  so  fSur  judicial 
in  t);ieir  character  that  they  are  within  the  protection  firom 
personal  liability  accorded  to  those  acting  judicially.  {Barhyte 
v.  Shepherd^  35  N.  Y.,  238,  and  cases  cited.)  But  they  are 
officers  exercising  limited  and  special  powers,  and  must  see  to 
it  that  they  act  within  the  scope  of  the  authority  legally  com- 
mitted to  them.  If  they  exceed  their  powers  and  act  with- 
out authority  and  in  contravention  of  the  statute  prescribing 
and  regulating  their  duties,  they  are  civilly  liable  to  any  per- 
sons injured  by  their  action.  The  power  they  exercise  is  a 
statutory  power,  affecting  the  property  and  rights  of  others, 
and  must  be  strictly  pursued  in  all  that  is  of  the  substance  of 
their  action.  An  asseesment  of  a  person  over  whom  they 
have  no  jurisdiction,  or  after,  by  lapse  of  time,  their  power  as 
assessors  has  ceased,  is  a  wrongful  act  for  which  they  are 
responsible  in  damages  to  the  injured  party.  {Mygatt  v. 
Washburn^  15  N.  Y.,  316,  and  cases  cited.)  The  law  pre- 
scribes and  regulates  the  duties  of  assessors,  and  defines  and 
limits  their  powers  with  precision,  and  by  an  adherence  to  the 
statute  the  rights  of  the  taxpayers  are  protected  and  secured. 
The  assessors  have  the  months  of  May  and  June  within  which 
to  make  the  necessary  inquiries  and  to  ascertain  the  names  of 
the  taxable  inhabitants  in  their  respective  towns  and  warjis, 
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and  the  property,  real  and  personal,  within  their  jurisdiction 
liable  to  taxation ;  and  to  prepare  an  assessment  roll  contain- 
ing the  names  of  those  liable  to  taxation,  and  the  property  to 
be  taxed,  with  its  value,  arranged  in  colunms,  as  directed  by 
law.  (1  B.  S.,  390,  §§  8,  9.)  The  assessment  must  be  made 
by  the  first  of  July,  and  of  property  and  persons  in  respect 
to  the  liability  as  it  exists  on  that  day.  The  assessment  roll 
must  be  completed  and  a  fair  copy  made  and  deposited  for 
examination  by  those  interested,  on  or  before  the  1st  day  of 
August.  (Id.,  §  19.)  An  individual  not  liable  to  taxation  on 
the  1st  of  July  could  not  be  placed  upon  the  assessment  roll 
after  that  time ;  neither  could  a  person  whose  name  was  pro- 
perly on  the  assessment  roll  be  assessed  for  property  acquired 
by  him  after  that  day.  {People  v.  Supervisors  qf  Ohena/ngOy 
1  Eern.,  563;  MygaM  v.  Washbwm^  supra.)  In  the  case 
before  us,  upon  the  assessment  roll  as  completed  and  deposited 
on  the  1st  of  August  with  one  of  them  for  examination, 
the  plaintiff  was  assessed  for  real  property  which  he  had  con- 
veyed to  one  Fowler,  in  July,  taking  from  the  grantee  a 
written  undertaking  to  pay  the  tax  that  should  be  assessed 
against  him  in  respect  to  that  property.  The  statutory  notice 
was  given  as  required  by  chapter  176,  of  the  Laws  of  1851, 
§  4,  of  the  deposit  of  the  completed  roll  for  examination,  by 
those  interested,  and  the  opportunity  was  given  to  all  who 
might  conceive  themselves  aggrieved  to  apply  for  a  review  of 
the  assessments,  and  a  redress  of  their  grievances ;  and  the 
assessors  had  power,  until  the  third  Tuesday  of  August,  to 
review  their  assessments.  They  could,  within  that  time, 
revise  the  assessments  and  reduce  the  value  of  the  real  or 
personal  estate,  assessed  on  the  roll  against  the  individual 
complaining,  and  fix  the  value  of  the  same  as  they  might 
deem  just,  after  a  hearing  of  the  party.  (Laws  of  1851,  supra^ 
§  6.)  But  they  could  not  lawfully,  during  the  time  given  for 
a  review  and  a  revision  of  the  assessments  as  made,  place  upon 
the  roll  other  property,  or  essentially  or  materially  change 
the  roll,  by  adding  to  the  assessment  of  individuals  other 
property,  especially  by  assessing  them  for  property  acquired 


s. 


248  Clabk  v.  Nobton  et  al.  [-^P^i 

Opinion  of  the  Court,  per  Aijlhn,  J. 

after  the  time  limited  for^the  preparation  of  the  roll.  To 
add  names  to  the  roll,  after  the  deposit  for  examination,  or 
to  change  the  character  and  amount  of  property  for  which 
indivldnals  are  assessed,  is  to  deprive  the  party  affected 
of  the  benefit  of  the  notice  required  by  statute,  and  the 
opportunity  to  apply  for  correction,  which  the  legislature 
designed  all  persons  should  have,  and  which  the  persons  named 
in  the  original  roll  have,  in  respect  to  property  appearing  on 
such  original  roll  as  assessed  to  them.  (Bennett  v.  Oity  of 
Buffalo^  17  N.  Y.,  383.)  The  change  made  by  the  defendants 
in  the  assessment  roll,  in  August,  was  entirely  without 
authority,  and  the  assessment  of  the  plaintiff  for  the  personal 
property  waa  erroneous,  and  the  act  was  not  judicial  in  its 
character.  This  would  be  so,  even  if  the  plaintiff  had  been 
properly  taxable  for  the  personal  property.  The  duty  of  the 
assessors  had  been  fully  performed,  when  the  assessment  roll 
was  completed,  except  in  the  matter  of  a  review  of  the  assess- 
ment jas  made  and  as  permitted  by  statute.  It  is  no  answer 
to  say  that  the  plaintiff  has  sustained  no  injury.  Courts  can- 
not speculate  as  to  probable  or  possible  injury  resulting  from 
a  departure  from  the  statutory  regulations  touching  the  per- 
formance of  official  duty,  in  matters  affecting  the  rights  of 
person  or  property  of  others.  Individuals  may  insist  upon  a 
strict  compliance  with  the  statute  on  matters  affecting  their 
interests,  and  are  entitled  to  the  notice  and  to  an  opportunity 
for  a  hearing  whenever  the  law  gives  the  right,  and  to  deprive 
the  party  of  a  hearing,  deprives  him  of  a  legal  right.  The 
arrangement  between  Fowler  and  the  plaintiff,  whatever 
it  was,  conferred  no  jurisdiction  upon  the  assessors,  and  did 
not  operate  as  a  waiver  by  the  plaintiff  of  his  legal  rights. 
He  was  indemnified  against  the  tax  upon  the  realty,  and  if  he 
was  bound  by  contract  to  indemnify  Fowler  against  any  tax 
upon  personalty,  that  was  a  matter  resting  in  contract  between 
the  parties,  and  the  right  of  each  one  to  be  enforced  in  the 
usual  way.  The  difficulty  has  all  arisen  and  the  defendants 
been  placed  in  their  present  position  and  made  liable  to  the 
plaintiff  by  yielding  to  the  suggestion  of  Fowler,  who  sought 
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in  this  way  to  compel  a  specific  performance  of  an  agreement 
which  he  alleged  was  made,  bnt  which  the  plaintiff  denied, 
and  of  which  the  assessors  should  have  taken  no  notice.  It  is 
to  be  regretted  that  the  defendants  yielded  to  the  solicitations 
of  Fowler,  and  acted  in  his  interest.  They  are  made  to  suffer 
for  an  act  done,  doubtless  in  good  faith,  but  without  authority 
and  in  disregard  of  the  plain  provisions  of  law.  The  judg- 
ment should  be  affirmed. 

All  concur. 

Pbokhah,  J.  concurs  in  result. 

Judgment  affirmed. 


Asa  F.  Coohban,  Bespondent,  v.  William  £.  DmsMOBB, 

President  of  the  Adams  Express  Co.,  Appellant. 

Where,  by  the  contract  with  a  common  carrier,  he  is  exempted  from  lia- 
bility for  loss  or  damage,  miless  the  same  be  proved  to  have  occurred  by 
fraad  or  gross  negligence  of  him,  his  agents  or  servants,  in  an  action 
against  such  carrier  the  onus  is  upon  the  plaintiff  of  proving  such  fraud 
or  negligence.  Negligence  must  not  only  be  shown,  bat  it  must  appear 
to  have  caused,  or  at  least  contributed  to  the  ii^ury.  A  defendant  in 
such  an  action  has  a  right  to  rely  upon  his  exception  to  an  erroneous 
ruling  of  the  court  as  to  the  burden  of  proof,  and  to  decline  to  introduce 
further  evidence,  and  the  decision  will  not  be  sustained  upon  the  ground 
that  the  evidence  as  it  stood  showed  negligence. 

(Argued  April  8, 1872 ;  decided  April  23, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  district,  in  favor  of  plain- 
tiff, entered  upon  a  verdict. 

The  action  was  brought  to  recover  for  the  non-delivery  of 
$5,000  delivered  to  the  Adams  Express  Company  for  trans- 
portation from  Boston  to  New  Orleans.  The  company  gave 
a  receipt  containing  the  following  clause : 

"  It  is  fiirther  agreed,  and  is  part  of  the  consideration  of 
this  contract,  that  the  Adams  Express  Company  are  not  to  be 
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responsible  for  any  loss  or  damage  arising  from  the  dangers 
of  railroad,  steam  or  river  navigation,  leakage,  fire,  or  from 
any  cause  whatever,  unless  the  same  be  proved  to  have  occur- 
red by  .the  fraud  or  gross  negligence  of  ourselves,  our  agents 
or  servants." 

The  safe  containing  the  package  described  in  the  contract 
was  put  on  board  the  steamer  Bio  Bio,  bound  from  New 
York  to  Kew  Orleans,  via  Havana.  The  steamer  stopped 
at  Havana,  thence  proceeded  to  New  Orleans,  and  was 
burned  on  her  arrival  there,  and  nothing  of  consequence  was 
saved  therefrom.  The  court  ruled  that,  notwithstanding  the 
clause  in  the  contract,  the  burden  of  proof  rested  upon  the 
defendants,  or,  at  least,  that  they  must  present  some  testimony 
as  to  the  circumstances  occasioning  the  misfortune,  so  that 
the  jury  may  say  whether  it  happened  by  fraud  or  gross 
negligence  upon  their  part,  or  their  agents  or  servants,  and 
directed  a  verdict  for  the  plaintiff,  to  which  ruling  and  direc- 
tion defendant  excepted. 

The  jury  found  a  verdict  for  the  plaintiff  for  $7,100. 
Exceptions  were  ordered  to  be  heard  in  the  first  instance  at 
General  Term. 

« 

Charles  M.  Da  Costa  for  the  appellant.  A  common  carrier 
may  limit  his  liability  by  special  contract,  and,  when  so 
limited,  he  becomes  an  ordinary  bailee  and  private  carrier  for 
hire.  {Dorr  v.  iT.  J.  S.  iT.  Co.,  1  Kern.,  493 ;  JV.  J.  S.  N.  Co. 
V.  M.  Bank^  6  How.,  344 ;  Lamb  r.  C  and  A.  R.  B,  Co.^ 
Ct.  of  Appeals,  Dec,  1871 ;  M.  C.  R.  R.  Co.  v.  Hale,  6 
Mich.,  243 ;  Latham  v.  Ruiley,  1  Law  Jour.,  K.  B.,  225 ; 
Av^tin  V.  Manchester  R.  R,  Co,^  15  Jur.,  670 ;  Davidson  v. 
Graham,  2  Ohio  N.  G.,  131 ;  Furguson  v.  Cajppeau,  6  Har. 
&  Johns.,  394 ;  Slump  v.  Hutchinson,  11  Pa.,  533  ;  Y.  iT. 
and  R.  R.  R.  Co.  v.  Cf^p,  14  Com.  B.,  527 ;  Shaw  v.  Y. 
and  M.  R.  R.  Co.,  13  Q.  B.,  347 ;  KifnhaU  v.  R.  R.  R.  Co., 
26  Vt.j  247.)  The  receipt  constituted  the  contract.  {Oraoe 
y.  Adams  Ex.  Co.,  100  Mass.,  660;  Blossom  v.  Dodd,  43  N. 
Y.,  264,  269 ;  Dorr  v.  N.  J.  S.  N.  Co.,  1  Kern.,  493 ;  Steinr 
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way  V.  JSrie  R.  R.  Co.,  43  N.  Y.,  123 ;  Magee  v.  C.  and  A. 
R.  R.  Co.,  46  N.  Y.,  614,  618.)  The  burden  of  proving  neg- 
ligence was  npon  plaintiff.  (Phdps  v.  Hartwdl,  1  Mass.,  71 ; 
Loring  v.  Steinman,  1  Met.,  211 ;  McCuUy  v.  Clarke,  40 
Penn.,  417 ;  VeMea  v.  Eogge,  8  Clark.,  163 ;  Wyld  v.  Fiok- 
ford,  8  M.  &  W.,  460 ;  Ahrlof  v.  RrtacaU,  12  Jur.  [N.  S.], 
676 ;  C2ech  v.  <?.  /S.  JV.  Co.,  Law  Rep.,  3  C.  P.,  14 ;  The 
Figlia  Maggiore,  Law  E.,  2  Adm.  &  Ec,  106  :  Low  v.  Booihy 
13  Price,  329 ;  Story  on  Bailments,  §  673 ;  Rarria  v.  Pooh- 
wood,  3  Taunt,  264 ;  Marsh  v.  JJbrn^?,  6  B.  &  C,  327 ;  ilT. 
«/".  S.  N.  Co.  V.  Jf.  BamJe,  6  How.,  384 ;  Cla/rh  v.  BamweUL^ 
12  id.;  280;  .B.  «?.  v.  ifa^e^,  10  Wal.,  176;  T.  Co.  v. 
Bi/umer,  11  id.,  129 ;  The  Neptwne,  6  Blatch.,  193 ;  Hunt  v. 
Cleveland,  fNewb.,  221 ;  Merrvma/n  v.  -ffri^  Mary  Queen, 

1  id.,  164;  Dutchei*Y.  Propeller  Rocket,  3  Bissell ;  Ooldey  v. 
P.  ^.  ^.,  30  Penn.,  246 ;  Fa/rnham  v.  (7.  aw^i  A.  R.  Co., 
66  id.,  63 ;  CoUon  v.  (7.  amd  P.  R.  Co.,  67  id. ;  Soger  v.  P. 
S.  and  P.  and  E.  R.  R.  Co.,  31  Maine,  228 ;  Mamn  v. 
Burchard,  40  Vt.,  337 ;  Lawrence  v.  N.  Y.,  P.  and  B.  R. 
Co.,  30  Conn.,  63;  Coleman  v.  U.  8.  En.  Co.,  3  Kan.,  306 
N.  A.  Ins.  Co.  V.  N.  A.  R.  Co.,  20  La.  An.,  302  ;  Woolfe  v. 

W.  XT.  T.  Co.,  27  Iowa ;  Burchard  v.  B.  and  A.  R.  Co.,  34 
Md.,  107 ;  Moore  v.  Evans,  14  Barr.,  624 ;  French  v.  B.  T. 
and  E.  R.  Co.,  4  Keyes,  108.)  Plaintiff  should  have  been 
nonsuited.  {GHhlin  v.  McMuUin,  Law  Rep.,  2  P.  C,  317, 
336 ;  Cra/ter  v.  M.  R.  Co.,  Law  Rep.,  1  C.  R.,  300,  304.) 

S.  P.  Nashior  the  respondent.  If  negligence  was  shown, 
such  as  the  jury  would  have  been  justified  in  considering  cul- 
pable, that  is  sufficient.  {Guillaume  v.  S.  and  A.  R.  Co., 
42  N.  Y.,  212 ;  Czech  v.  G.  S.  N.  Co.,  Law  Rep.,  3  C.  P.,  14.) 
The  deviation  from  the  route  deprived  defendant  from  the 
protection  of  the  contract.  (Macklachlan  on  Mer.  Sh.,  361 ; 
3  Kent.,  309,  310  ;  Steoens  v.  Com.  Ins.  Co.,  26  N.  Y.,  397 ; 

2  Park,  on  Ins.,  620;  Brown  v.  Tayleaur,  4  A.  &  E.,  241 ; 
Davis  V.  Garrett,  6  Bingh.,  716  ;  Freeman  v.  Tayl&r,  8  id., 
124;  Parker  v.  James,  4  Camp.,  112 ;  Haatd  v.  Baynes,  4 
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Whart.,  204 ;  Or0sby  v.  Fitchy  12  Conn.,  410 ;  Head  v. 
SpatMing^  80  N.  Y.,  630  ;  Mayhee  v.  C.  cmd  A.  B,  H.  Go., 

45  id.,  514 ;  May  v.  Babcochy  4  Ohio,  834 ;  Powers  v.  Davenr 
port,  7  Blatch.,  497.) 

Chuboh,  Ch,  J.  It  is  manifest  that  a  verdict  was  directed 
for  the  plaintiff,  upon  the  ground  that  the  defendant's  com- 
pany was  liable  for  the  loss  of  the  money  as  a  common  carrier, 
unless  it  proved  that  neither  the  company,  its  agents  or  ser- 
vants, were  chargeable  with  negligence.  The  learned  judge 
expressly  ruled  that  the  burden  of  proof  rested  with  the 
defendant  to  establish  that  the  loss  was  not  occasioned  by 
fiTiud  or  negligence,  and  that,  inasmuch  as  the  evidence  failed 
to  come  up  to  that  standard,  the  plaintiff  must  recover,  and 
added :  "  In  the  absence  of  proof  from  which  the  jury  would 
be  justified  in  coming  to  such  ;a  conclusion,  if  I  should  sub- 
mit the  case  to  the  jury  and  they  should  find  for  the  defend- 
ants, I  would  be  bound  to  set  aside  the  verdict."  The  excep- 
tion to  the  ruling  and  direction  presents  the  legal  question 
whether  the  ontts  was  upon  the  plaintiff  to  prove  negligence, 
or  upon  the  defendant  to  disprove  it.  No  other  construction 
can  be  put  upon  the  decision.  The  court  did  not  determine 
that  the  circumstances  of  the  fire,  as  proved,  conclusively 
established  negligence,  but  that  it  did  not  negative  that  fact. 
The  defendant  had  a  right  to  rely  upon  an  exception  to  the 
ruling  as  to  the  law. 

That  the  court  erred  in  holding  that  the  burden  rested  with 
the  defendant  to  exculpate  the  company  from  blame,  has  been 
so  recently  decided  by  this  court,  that  it  is  unnecessary  to 
cite  other  authorities.    {Lamb  v.  Cam.  amd  Amboy  B,  B.  Co.  / 

46  N.  T.,  271.)  The  learned  counsel  for  the  plaintiff  insists 
that  this  is  a  case  where  the  decision  of  the  court  was  right, 
although  the  reason  given  for  it  was  wrong,  and  that  the 
judgment  should  be  sustained  on  the  ground  that  negligence 
was  so  conclusively  established  by  the  evidence  as  to  justify 
the  direction  of  the  court.  There  are  serious  difiieulties  in 
the  way  of  sustaining  this  position.    In  the  first  place,  the 
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facts  jdeveloped  as  to  the  fire  were  uot  such  as  necessarily 
constituted  negligence.  It  cannot  be  said,  as  a  matter  of  law, 
that  the  fact  of  the  burning  of  the  ship,  and  the  fact  that  the 
witnesses  called  could  not  account  for  it  and  the  other  circum- 
stances, absolutely  established  negligence.  The  most  that  can 
be  said  is,  that  these  facts  were  competent  to  found  an  infer- 
ence of  a  want  of  care. 

The  ship  was  propelled  by  steam,  and  necessarily  had  fire 
and  combustible  material  on  board.  We  know,  as  a  matter 
of  every-day  observation,  how  mysteriously  fires  are  some- 
times kindled,  and  often  without  the  fault  of  any  one.  If  a 
lighted  candle  had  been  taken  into  the  hold,  filled  with  com- 
bustible material,  and  fire  had  been  communicated,  it  might 
be  said  that  that  act  itself  was  negligent,  but  no  such  or  simi- 
lar act  was  proved.  It  is  necessary  to  consider  and  weigh  all 
the  evidence  and  balance  the  testimony,  and  determine  what 
inferences  can  fairly  be  drawn  from  it  in  order  to  arrive  at 
the  proper  conclusion.  I  know  of  no  rule  of  law  which 
determines  that  all  the  circumstances  proved  may  not  exist,  ' 
consistent  with  the  exercise  of  care  and  diligence,  nor  do  I 
concur  with  the  counsel  for  the  defendant  that,  as  a  matter 
of  law,  they  were  insufficient  to  establish  fraud  or  gross  neg- 
ligence. 

They  were  of  a  character  which  rendered  it  fitting  to  submit 
them  to  a  jury  with  prox>er  instructions,  to  determine  whether 
they  established  fraud  or  negligence,  or  not.  Besides,  the 
court  did  not  decide  that  the  facts  established  negligence.  If 
that  had  been  the  decision,  we  cannot  say  tfi^t  the  defendant 
might  not  have  availed  himself  of  the  privilege  extended  to 
him  by  the  court  of  introducing  further  evidence.  When 
the  court  ruled  that  the  burden  was  upon  him  of  disproving 
negligence,  and  that  a  verdict  would  be  ordered  unless  he 
produced  further  evidence,  we  cannot  say  but  that  he 
declined  to  introduce  further  evidence  because  of  the  impro- 
per ruling,  and  relied  upon  his  exception,  as  he  had  a  right  to ; 
and  now  to  change  the  ground  of  the  decision  might  result 
to  his  injury. 
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The  connsel  for  the  plaintiff  also  insists  that  the  fact  that 
the  money  was  put  into  a  safe,  which  was  transported  as 
freight,  constituted  negligence.  This  circumstance  alone 
would  not  have  that  effect;  but  if,  by  shipping  it  as  freight 
arid  omitting  to  provide  for  proper  care  and  vigilapce  in  pro- 
tecting it,  it  was  placed  in  an  unsafe  and  improper  position 
in  the  ship,  which  prevented  its  removal,  or  in  consequence  of 
which  it  was  lost,  negligence  might  be  alleged.  Negligence 
must  not  only  be  shown,  but  it  must  appear  to  have  caused 
or  at  least  contributed  to  the  injury,  and  this  was  a  question 
of  fact. 

There  was  also  evidence  tending  to  prove  that  the  safe  was 
not  on  board  of  the  ship  upon  her  arrival  at  New  Orleans ; 
but  upon  this  point  the  evidence  was  conflicting,  and  was  a 
question  of  fact.  Besides,  the  court  in  directing  a  verdict 
assumed  that  the  safe  was  on  board  at  the  time  of  the  fire ; 
and  to  determine  now  that  it  was  not,  would  deprive  the 
defendant  of  the  right  to  contest  the  point  before  the  jury. 
The  question  of  departure  was  not  made  at  the  trial,  and  we 
cannot  say  that  it  might  not  have  been  made  to  appear  that 
the  route  pursued  was  the  usual  one,  and  the  one  anticipated 
by  the  parties,  and  indeed  the  only  practicable  one  at  the 
time. 

In  Maghee  v.  7%^  Camden  and  Arnhoy  R.  R.  Co.  (45  N. 
T.,  514),  the  contract  required  the  transportatien  to  be  "  all 
rail."  There  was  a  deviation  which  brought  the  property  to 
a  different  landing,  where  it  was  burned,  and  we  held  the 
defendants  liable.  Here  no  particular  route  or  mode  of  trans- 
portation was  contracted  for. 

For  the  error  of  law,  in  the  manner  of  disposing  of  the 
case,  the  judgment  must  be  reversed  and  a  new  trial  ordered. 

All  concur. 

Judgment  affirmed. 
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James  Cosgrove,  by  Guardian,  etc.,  Eespondent,  v.  Isaac  0.    as  %i 

Oqden  et  al,  Appellants. 

The  test  of  a  master's  responsibility  for  the  act  of  his  servant  is,  whether 
the  act  was  done  in  the  prosecution  of  the  master's  business ;  not  whether 
it  was  done  in  accordance  with  the  instructions  of  the  master  to  the  ser-  4 
yant.  When,  therefore,  the  servant  while  engaged  in  the  prosecution  of 
the  master's  business  deviates  from  his  instructions  as  to  the  manner  of 
doing  it,  this  does  not  relieve  the  master  from  liability  for  his  acts. 

The  fact  that  a  parent  living  upon  a  quiet  street,  where  few  yehicles  pass, 
permits  a  child  six  years  old  to  go  unattended  upon  the  streets,  does  not 
constitute  negligence  per  m.    It  is  a  question  proper  for  the  jury.  i 

(Argued  April  17. 1872 ;  decided  April  23, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict.  Also 
affirming  order  denying  motion  for  new  trial. 

The  action  was  brought  to  recover  damages  for  injuries 
resulting  from  the  alleged  negligence  of  defendants'  servant. 

Defendants,  at  the  time  stated  in  the  complaint,  were 
copartners  in  the  lumber  business,  having  a  lumber  yard  in 
New  York,  located  on  Thirteenth  street,  east  of  Avenue  C, 
which  was  in  charge  of  "Walter  S.  Brown,  as  the  foreman  and 
agent  of  the  defendants. 

In  hauling  lumber  belonging  to  this  yard  up  from  the  dock, 
where  it  had  been  discharged  from  the  vessels.  Brown  piled 
a  large  quantity  of  heavy  timbers  in  Thirteenth  street  on  the 
sidewalk,  west  of  Avenue  C,  and  nearly  opposite  the  house 
where  the  plaintiffs  parents  resided,  more  than  a  block  from 
defendants'  yard. 

On  the  9th  day  of  September,  1866,  this  timber,  which  had 
been  piled  one  upon  the  other  to  the  height  of  several  feet, 
fell  down  as  the  plaintiff  was  passing  by  on  the  sidewalk,  and 
greatly  injured  him. 

Brown  had  been  instructed  by  defendants  not  to  pile  the 
lumber  there.    Plaintiff,  who  was  about  six  years  old,  was 
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ont  playing,  unattended,  and  was  in  the  habit  of  so  doing. 
The  street  was  a  quiet  one,  but  little  traveled  upon.  At  the 
close  of  plaintiffs  evidence,  defendants  moved  for  a  nonsuit 
upon  the  ground  that  it  appeared  that  plaintiff  and  his  parents 
had  been  guilty  of  negligence  which  caused  or  contributed  to 
the  injury,  which  motion  was  denied  and  defendants  excepted. 
Wm.  F.  Shqpard  for  the  appellants.  It  was  negligence  in  law 
for  plaintiffs  parents  to  allbw  him  be  in  the  public  streets 
unattended.  {Hartfldd  v.  Roper^  21  Wend.,  616 ;  Mangam 
V.  B.  R.  R.  Co.^  88  N.  T.,  455  ;  Honeahurger  v.  Second  Ave. 
R.  R.  Co.j  1  Keyes,  570.)  A  master  is  not  responsible  for 
the  willful  act  of  his  servant,  although  done  without  malice. 
(  Weed  V.  P.  R.  R.,  17  N.  T.,  362,  367;  Mali  v.  Zord,  39 
K  T.,  381 ;  HMard  v.  AT.  Y.  cfe  K  R.  R.,  15  N.  Y.,  455, 459 ; 
Wrig/U  V.  WUcoXj  19  Wend.,  343.) 

Orlando  L.  Stewart  for  the  respondent.  A  principal  is  liable 
for  the  damages  sustained  through  tlie  negligence,  careless- 
ness, or  even  willful  act  of  an  agent,  while  such  agent  is  act- 
ing within  the  business  or  scope  of  his  agency  and  authority. 
(  Weed  V.  Panama  R.  R.  Co.,  17  N.  Y.,  362 ;  Brady  v.  Little 
Miami  R,  R.  Co.,  34  Barb.,  249  ;  Dobbin  v.  Foyle^  2  Cranch, 
C.  Ct.,  66  ;  MandeviUe  v.  Cokendorferj  3  id.,  397 ;  Zowe  v. 
Stockton,  4  id.,  637 ;  Cvrtis  v.  Central  R.  R.  Co.,  6  McLean, 
401 ;  1  Lord  Baymond,  264 ;  Mv/rphy  v.  Forty-Second  and 
Orwnd  St.  R.  R.  Co.,  decided  in  this  court  and  not  yet 
reported ;  Phelps  v.  Wait,  30  N.  Y.,  78.)  The  piling  this 
lumber  upon  the  street  was  negligence.  {The  Mayor,  etc.,  v. 
Sheffield,  4  Wallace,  189 ;  The  People  v.  Cuwningham,  1 
Denio,  524 ;  Congreve  v.  Smithy  18  N.  Y.,  79.)  The  question 
whether  plaintiffs  parents  were  negligent  in  permitting  him 
to  go  upon  the  street  was  one  for  the  jury.  {Mangam,  v, 
Brooklyn  R.  R.  Co.,  38  N.  Y.,  455 ;  Johnson  v.  Hudson  Riv. 
R.  R.  Co.,  20  N.  Y.,  65 ;  Lynch  v.  Mundin,  41  Eng.  Com. 
Law,  422 ;  Fmst  v.  Hudson  Riv.  R.  R.  Co.,  86  N.  Y.,  9 ; 
Old^field  V.  ]V.  T.  cfe  Haarlem  R.  R.  Co.,  14  N.  Y.,  810.) 
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Groveb,  J.  The  case  shows  that  Brown  was  employed  bjr 
the  defendants  as  superintendent  of  a  lumber  yard  owned  by 
them.  That  in  the  prosecution  of  this  busitiess  he  had  the 
entire  charge  of  removing  timber  and  lumber  from  the  dock 
to  the  yard,  piling  it  upon  the  yard,  and  of  selling  and  deliv- 
ering it  to  customers.  That  in  the  prosecution  of  this  busi- 
ness he  caused  a  large  quantity  of  timber  to  be  hauled  to  and 
piled  upon  or  near  the  sidewalk  of  Thirteenth  street,  west  of 
avenue  C,  in  the  city  of  New  York,  and  nearly  opposite  the 
house  where  the  plaintiff's  parents  resided,  at  the  distance  of 
about  a  block  from  the  yard.  Brown  testified  that  he  piled 
it  there  because  it  was  more  convenient  than  it  was  to  pile  it 
upon  the  yard.  That  he  had  no  direct  authority  from  either 
of  the  defendants  to  pile  it  there.  That  he  had  asked  one  of 
the  defendants  whether  he  might  pile  it  there,  and  he  had 
toldliinl  not  to  do  it,  but  that  he  did,  notwithstanding,  because 
of  the  greater  convenience  and  facility  of  so  doing.  The 
defendants  were  responsible  for  this  act  of  Brown.  It  was 
an  act  done  by  him  in  the  prosecution  of  their  business, 
and  they  are  not  relieved  from  responsibility  therefor  by  his  * 
departure  from  their  instructions  in  the  nianner  of  doing  it. 
The  test  of  the  master's  responsibility  for  the  act  of  his  ser- 
vant is  not  whether  such  act  was  done  according  to  the  instruc- 
tions of  the  master  to  the  servant,  but  whether  it  is  done  in 
the  prosecution  of  the  business  that  the  servant  was  employed 
by  the  master  to  do.  If  the  owner  of  a  building  employs  a 
servant  to  remove  the  roof  from  his  house  and  directs  him  to 
throw  the  materials  upon  his  lot,  where  no  one  would  be 
endangereTl,  and  the  servant,  disregarding  this  direction,  should 
carelessly  throw  them  into  the  street  causing  an  injury  to  a 
passenger,  the  master  would  be  responsible  therefor,  although 
done  in  violation  of  his  instructions,  because  it  was  done  in 
the  business  of  the  master.  But  should  the  servant,  for  some 
purpose  of  his  own,  intentionally  throw  material  upon  a  pas- 
senger, the  master  woidd  not  be  responsible  for  the  injury, 
because  it  would  not  be  an  act  done  in  his  business,  but  a 
^  d.  parture  therefrom  by  the  servant  to  effect  some  purpose 
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of  his  own.  (  Weed  v.  The  Panama  Railroad  Co.^  17  N.  Y., 
862 ;  Mali  v.  Lord^  39  id.,  381,  and  cases  cited.)  The  remark 
cited  by  the  counsel  from  the  opinion  in  the  latter  case,  to  the 
effect  that  it  cannot  be  presumed  that  a  master  by  entrusting 
his  servant  with  his  property  and  co^jferring  power  upon  him 
to  transact  his  business,  thereby  authorizes  him  to  do  any  act 
for  its  protection  that  he  could  not  lawfully  do  if  present, 
must  be  construed  in  reference  to  the  facts  of  that  case  and 
of  the  point  to  which  it  was  applied.  So  considered,  it  is 
obvious  that  a  master  by  employing  a  servant  to  protect  his 
property  did  not  thereby  authorize  him  illegally  to  arrest 
and  search  one  that  he  suspected  had  stolen  and  secreted  upon 
his  person  a  portion  of  such  property,  for  the  reason  that  such 
arrest  and  search  was  not  embraced  in  the  business  of  guard- 
ing and  protecting  the  property.  The  judge  was  right  in 
reinsing  to  hold  as  a  legal  conclusion  that  the  plaintiff's 
parents  were  guilty  of  negligence  in  permitting  him  to  go  in 
the  street  unattended.  The  case  shows  that  they  lived  in  a 
part  of  the  city  occupied  principally  by  laborers  living  in  ten- 
ement houses,  where  but  few  vehicles  were  passing  in  the 
street,  where  there  was  but  little  if  any  more  danger  to  be 
apprehended  than  upon  an  ordinary  country  road.  The 
plaintiff  was  a  lad  nearly  six  years  of  age.  The  law  cannot 
assume  that  such  boys  are  incapable  of  protecting  themselves 
from  any  danger  to  be  apprehended  in  such  streets  and  roads'. 
The  question  as  to  the  negligence  of  the  parents  was  fairly 
submitted  to  the  jury,  and  their  verdict  clears  them  from  such 
an  imputation.  The  judgment  appealed  from  must  be 
affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Cyeu8   Scjopield,   Appellant,   v.   James    H.    Whiteleqgb, 

Bespondent. 
• 

The  chapter  of  the  Code  entitled  "  Clahn  and  Delivery  of  Personal  Pro- 
perty "  (chap.  2,  title  7,  §§  206  to  217  inclusive)  was  intended  to  supply 
the  provisional  relief  theretofore  obtained  in  the  action  of  replevin.  It 
does  not  change  the  requisites  to  maintain  the  action. 

The  complaint  must  show  a  right  of  property  and  of  possession  in  plain- 
tiff. An  allegation  of  wrongful  detention  is  not  sufficient.  The  latter  is 
a  conclusion  of  law ;  the  former,  the  facts  upon  which  it  is  based.  The 
facts  must  be  pleaded,  and  without  them  the  conclusion  of  law  is  an 
immaterial  statement 

An  omission  to  allege  these  facts  in  the  complaint  is  not  cured  by  an  aver- 
ment in  the  answer  denying  ownership  in  the  plaintiff.  Where  the 
plaintiff  *s  case  depends  upon  a  wrongful  detention  without  a  wrongful 
taking,  an  averment  in  the  complaint  of  a  demand  and  refusal  is  neces- 
sary.   {Levin  v.  JRusseU^  42  N.  T.,  231,  explained  and  distinguished.) 

(Aigued  April  18, 1872 ;  decided  April  28, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  in  the  city  of  New  York,  affirming  a  judgment  in 
favor  of  defendant  entered  upon  the  decision  of  the  court  at 
circuit  dismissing  plaintiff's  complaint,  and  also  affirming  an 
order  denying  a  motion  for  a  new  trial.  The  action  was  for 
the  recovery  of  personal  property.  The  complaint  alleged  that 
defendant  had  become  possessed  of  and  wrongfully  detained 
from  plaintiff  a  piano  of  the  value  of  $400,  and  demanded 
a  return  thereof,  etc.  The  answer  denied  the  possession  of  any 
property  belonging  to  plaintiff,  and  denied  the  wrongful 
detention  and  plaintiff's  ownership  of  the  piano.  Upon  the 
trial,  before  the  case  was  opened,  defendant  moved  for  a  dis- 
missal of  the  complaint  upon  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  which  motion 
was  granted. 

Oscar  Frisbie  for  the  appellant.  The  allegation  that 
defendant  had  become  possessed  of  and  wrongfully  detains 
from  plaintiff  was  sufficient  without  an  allegation  of  owner- 
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ship.  What  is  necessarily  implied  need  not  be  alleged.  (Van 
Santvoord's  PI.,  2d  ed.,  308;  Voorhies'  Code,  1870,  193; 
Fr^U  V.  FretSy  1  Cow.,  835 ;  Allen  v.  Watson^  16  Johnson, 
205 ;  Broom's  Legal  Max.,  393 ;  JBankqfZovmUe  v.  FdwardSj 
11  How.,  -216 ;  Voorhies'  Code,  1864,  237 ;  Hunter  v.  B.  R. 
L  and  M.  Co.,  20  Barb.,  493 ;  Levm  v.  RwseU,  42  N.  Y., 
251.)  A  demand  need  not  be  alleged.  {Moaa  v.  Walker ,  2 
Hill,  536 ;  HiU  v.  Covelly  1  Cow.,  524.)  If  complaint  was 
defective,  it  was  cured  by  the  allegations  of  the  answer. 
{Bates  V.  Orahamy  11  N.  Y.,  237.) 

Alex.  R.  ReaA)ey  for  the  respondent.  The  complaint  did 
not  allege  any  right  or  interest  in  the  piano  in  plaintiff;  this 
rendered  it  fatally  defective.  (Code,  §§  142,  207 ;  Stephens 
oi?L  PL,  2d  appendix,  note  12.)  The  complaint  was  not  cured 
by  the  allegations  of  the  answer.  (1  Hill,  71 ;  2  id.,  276 ;  3 
Caine,  73.)  Where  there  is  no  unlawful  taking,  the  fact  of 
demand  and  refusal  must  be  alleged.  {Sluyter  v.  WiUiamSj 
37  How.,  109 ;  N.  T.  C.  OiUo  v.  Riohmmd^  6  Bosw.,  213 ; 
Gardner  v.  Humjihrey,  10  John.,  53 ;  Jackson  v.  Rogere,  11 
id.,  33 ;  Stevens  v.  Hyde,  32  Barb.,  171 ;  18  Eng.  Com.  Law, 
335 ;  FvU&r  v.  L&wis,  3  Abb.,  383.) 

FoLGEB,  J.  The^  complaint  in  this  action  does  not  in 
t^rms,  show  any  right  or  title  in  the  plaintiff  upon  which 
the  former  action  of  replevin  would  lie.  That  action  could 
be  maintained  only  by  one  who  had  the  general  or  a  special 
property  in  the  thing  taken  or  detained.  That  property 
must  have  been  averred  in  the  declaration,  or  it  would  not 
have  sufficed  the  plaintiff's  purpose.  {Pattison  v.  Adams, 
7  Hill,  126 ;  see,  also,  JBond  v.  MUcheUy  3  Barb,,  304 ;  Vofi- 
desnbv^rqh  v.  Yan  Valkenburgh,  8  id.,  217.)  The  chapter  of 
the  Code  of  Procedure,  of  "  The  Claim  and  Delivery  of  Per- 
sonal Property,"  was  intended  to  supply  the  provisional 
relief  which  was  theretoforQ  obtained  in  the  action  of  replevin. 
(See  Commissioner's  Report,  p.  169.)  There  was  no  inten- 
tion to  change  the  requisites  to  maintain  the  action.    There 
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teas  no  change  made.  Indeed  the  Code  as  reported, 
expressly  required  an  aflBdavit  frond  the  plaintiflF,  where  a 
delivery  was  to  be  made,  that  he  was  the  owner  of  the  pro- 
perty, or  lawfully  entitled  to  the  possession  thereof  by  virtue 
of  a  special  property  therein.  (Commissioner's  Report,  p. 
170,  §  182,  sub.  1.)     And  so  it  now  is.    (Code,  §  207.) 

Kor  is  it  less  necessary  now  than  then,  for  the  plaintiff  tio 
aver  the  facts  which  constitute  his  cause  of  action.  He  must 
allege  the  facts,  and  not  the  evidence ;  he  must  allege  facts, 
and  not  conclusions  of  law.  The  plaintiff  here  alleges  that 
the  defendant  wrongfolly  detains  from  him  the  chattel  in 
question.  If  indeed  that  be  true,  then  it  must  be  that  the 
plaintiff  has  a  general  or  special  property  in  the  chattel,  and 
the  right  of  immediate  possession.  But  unless  he  has  that 
general  or  special  property  and  right  of  immediate  possession, 
it  cannot  be  true  that  it  is  wrongfully  detained  from  him. 
The  last,  the  wrongful  detention,  grows  from  the  first,  the 
property  and  the  right  of  possession.  The  last  is  the  conclu- 
sion. The  first  is  the  fact,  upon  which  that  conclusion  is 
based.    It  is  the  fact  which  in  pleading  must  be  alleged. 

Where  facts  are  stated  in  a  pleading  which  militate  with  a 
conclusion  of  law  therein  stated,  the  statement  of  facts  will 
prevail.  {Jones  v.  PhoBiiix  Bankj  8  N.  Y.,  228 ;  Hobinson 
V.  Stewartj  10  id.,  189.)  And  is  not  the  statement  of  a  con- 
clusion of  law,  without  a  fact  averred  to  sustain  it,  an  imm^ 
terial  statement? 

The  plaintiff  says  that  the  defendant  wrongfully  detains 
from  him  the  piano.  The  fact  involved  in  that  statement  is 
that  he  detains  it.  Granted  then,  that  he  detains  it.  Why 
is  it  wrongful  ?  Because  the  plaintiff  is  the  owner  by  general 
or  special  right  of  property,  and  entitled  to  the  immediate 
possession.  But  these  are  the  &ctd  which  are  to  be  shown. 
Th^  have  not  been  averred.    How  theti  can  they  be  shown  ? 

The  plaintiff  claims  however,  that  the  averment  in  the 
answer  denying  detention,  and  denying  ovncrship  in  the 
plaintiff*,  puts  in  issue  those  facts,  and  that  the  defect  in  the 
complaint  is  cured  by  that  averment.    He  cites  Bate  v.  Ora- 
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ham  (11  N.  T.,  237).  But  there  the  allegation  in  the  answer 
was  the  affirmation  of  the  very  fact  which  it  was  objected, 
the  complaint  should  have  averred.  There  the  omission  from 
.the  complaint  was  of  an  allegation  that  the  defendant  main- 
tained that  a  certain  assignment  of  an  insolvent  debtor  was 
not  fraudulent.  The  answer  of  the  defendant  made  the  very 
averment  which  was  omitted  from  the  complaint;  and  the 
omission  of  which  was  the  ground  of  the  defendant's  objec- 
tion to  the  complaint.  The  court  well  held  that  the  com- 
plaint might  have  been  amended;  for  both  parties  at  the 
trial  were  maintaining  the  same  fact.  Here  however,  the 
parties  do  not  seek  to  maintain  the  same  fact ;  and  that  which 
the  answer  avers  is  the  direct  opposite  of  that  which  the 
plaintiff  must  establish  to  recover.  Would  the  plaintiff  take 
the  averment  of  the  answer  into  his  complaint  as  a  part  of  its 
allegation  ?  Then  he  would  allege  that  he  is  not  the  owner 
of  the  property,  and  that  the  defendant  has  not  detained  it 
from  him.  And  then  his  complaint  would  show  him  with- 
out cause  of  action.     (See  Pdton  v.  Ward^  3  Caines,  73.) 

The  same  considerations  are  applicable  to  the  lack  of  the 
averment  of  a  demand  and  refusal ;  if  the  plaintiff's  case  is  to 
depend  upon  a  wrongful  detention,  without  a  wrongful  taking 
in  the  first  instance. 

The  case  of  Levin  v.  Russell  (42  N.  Y.,  251)  is  cited  by 
appellant.  There  are  two  facts  which  make  it  inapplicable 
here.  There  was  in  it  no  motion  to  dismiss  the  complaint 
for  its  insufficiency ;  and  proof  was  made  at  the  trial  without 
objection,  of  facts  making  a  cause  of  action.  Again :  The 
complaint  did  allege  that  the  property  was  that  of  the  plain- 
tiff. This  does  not  appear  in  the  report  of  the  case  in  42  N. 
Y. ;  and  from  the  statement  there,  one  would  think  that  the 
complaint  was  without  an  allegation  of  the  plaintiff  ^s  owner- 
ship. On  referring  to  the  printed  case,  as  it  is  found  in  the 
series  of  bound  volumes  of  cases  in  tliis  courjb  in  the  State 
Library,  the  averment  reads  thus :  "  The  following  goods  and 
chattels  of  the  plmntiffP    This  is  in  exact  accordance  with 
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the  precedent  for  a  declaration  in  replevin.  (Pattiaon  y. 
AdamSy  supra.) 

The  judgment  should  be  affirmed,  with  costs  to  the 
respondent. 

All  concur. 

Judgment  affirmed. 


Dayid  Poucheb,  Respondent,  v.  The  New  Yobk  Central 

Railboad  Company,   Appellant. 

Defendant  received  of  plaintiff  at  Newark  a  car-load  of  sheep,  to  be  trans- 
ported to  Albany  under  a  contract  which  contained  a  clause  by  which 
plaintiff  agreed  to  go  or  send  some  one  with  the  sheep,  **  who  should 
take  all  the  risks  of  personal  injury  from  whatever  cause,  whether  of 
negligence  of  defendants,  its  agents,  or  otherwise."  After  the  sheep  were 
loaded,  plaintiff,  who  was  intending  to  accompany  them,  and  had  a  dro- 
ver's pass,  in  passing  by  the  tender  to  the  engine,  was  injured  by  a  stick 
of  wood  negligently  thrown  therefh>m.  Held^  that,  under  the  contract, 
defendant  was  exempted  from  liability.  ' 

(Argued  April  18, 1872;  decided  April  80, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Conrt,  in  the  seventh  judicial  district,  entered  upon 
an  order  affirming  order  of  Special  Term  denying  motion  for 
new  trial,  and  directing  judgment  for  plaintiff  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  by  the  negligence  of  defend- 
ant's servants.  On  the  6th  of  October,  1866,  plaintiff  loaded 
on  board  defendant's  cars  at  Newark  a  car-load  of  sheep,  to 
be  transported  to  Albany  under  a  writtep  contract,  by  which 
it  was,  among  other  things,  agreed  that  '^  he  should  go  or 
send  some  person  or  persons  in  the  same  train  with  the  stock 
to  take  charge  of  the  same,  who  should  be  carried  free  of 
charge,  and  who  should  take  all  the  risks  of  personal  injury 
from  whatever  cause,  whether  of  negligence  of  defendant, 
its  agents,  or  otherwise."  He  also  at  the  same  time  received 
a  pass,  which  provided  that  its  acceptance  should  be  considered 
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^^  a  waiver  of  all  claims  against  the  company  for  personal 
injury  received  when  on  the  above  train." 

After  the  sheep  were  loaded,  plaintiff,  in  passing  the  tender 
to  the  engine  of  the  train,  was  struck  upon  the  foot  by  a  large 
stick  of  wood  thrown  froiti  the  tender  by  the  engineer,  and 
was  seriously  injured.  Defendant's  counsel  moved  for  a  non- 
suit upon  the  ground,  among  others,  that,  under  the  contract, 
.  defendant  was  exempted  from  liability.  Ihe  motion  was 
denied,  and  the  jury  rendered  a  verdict  for  plaintiff  of  $500. 
A  motion  for  a  new  trial  was  made  upon  the  judge's  minutes, 
which  was  denied,  and  proceedings  on  the  verdict  stayed 
until  decision  of  General  Term. 

Samuel  Hand  for  the  appellant.  The  contract  and  pass 
•hould  be  construed  together.  {Bissell  v.  iT.  Y,  C.  JR.  li. 
Go.j  26  N.  Y.,  442.)  A  carrier  can  limit  his  common-law 
liability.  {BisseU  v.  iT.  Y,  G.  JR,  R.  Co.,  supra.)  A  per- 
son is  to  be  deemed  a  passenger  while  going  from  the  office 
to  get  aboard  the  train.  (  Warren  v.  The  Fitchhurg  li.  R.  Co.y 
8  Allen,  227.)  He  is  also  deemed  a  passenger  while  leaving 
a  train  and  passing  from  the  railroad  premises.  {Oshom  v. 
Union  Ferry^  tt?.,  53  Barb.,  629  ;  Van  Schaick  v.  Hudson  R. 
R.  R.  Co.,  43  N.  Y.,  528, 537 ;  Drew  v.  Si^h  Av.  R.  R.  Co., 
%^  id.,  49;  Northrup  v.  Railroad  Passenger  Association, 
Cumpanyj  43  id.,  516.) 

Ji  Welling  for  the  respoi^dent.  The  motions  to  nonsuit 
the  plaintiff  were  properly  denied.  (42  N.  Y.  Rep.,  214.) 
The  agreement  had  not  become  operative  as  to  injuries  to  the 
person.  {Siinson  v.  JUT.  Y.  Central  Railroad  Co.,  32  id., 
333,  336,  337,  338.)  Whether  the  plaintiff  was  fipee  from  cul- 
pable negligence  was  a  question  of  fact  for  the  determination 
of  the  jury.  {Fmst  v.  Hudson  R.  R.  R.  Co.,  25  id.,  10,  38, 
30,  40,  47 ;  32  id.,  336.)  Plaintiff  was  free  from  negligence. 
(82  id.,  336.)  Defendant  was  guilty  of  negligence.  (Shear  & 
Bed.  on  Neg.,  573,  §  493 ;  Barrett  v.  M.  R.  R.  Co.,  1  Fost.  & 
F.,  861 ;  Card  v.  i\r.  Y.  and  H.  R.  R.  Co.,  50  Barb.,  39.) 
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Sapallo,  J.  The  questions  of  negligence  on  the  part  of 
the  defendant,  and  of  contributing  negligence  on  the  part 
o(  the  plaintiff,  were  upon  the  evidence  proper  for  the  con- 
sideration of  the  jury,  and  on  these  queetion«  their  verdict  is 
conclusive. 

But  we  are  of  opinion  that,  under  the  contract  between  the 
plaintiff  and  the  defendant,  the  latter  was  exempted  from 
liability  for  the  injury  sustained  by  the  plaintiff  through  the 
n^ligence  of  its  servants,  and  that  the  motion  for  a  non- 
suit on  this  ground  should  have  been  granted.  The  injury 
complained  of  was  sustained  by  the  plaintiff  while  he  was  on 
the  defendant's  premises,  moving  about  the  train  on  which 
his  animals  were  laden,  for  the  purpose  of  taking  care  of 
them,  and  engaged  in  the  performance  of  that  duty.  His 
only  business  there  was  to  take  charge  of  the  stock  in 
pursuance  of  the  terms  of  the  contract.  The  train  was  about 
starting,  and  he  was  to  go  in  it  according  to  the  terms  of  the 
contract,  being  provided  with  a  free  pass  for  that  purpose. 
The  contract  provided  that  he  should  go  or  send  some  person 
on  the  same  train  with  the  stock,  to  take  charge  of  it,  who 
should  be  carried  free  of  charge,  and  that  such  person  so 
riding  free  should  take  all  the  risk  of  personal  injury  from 
whatever  cause,  whether  of  negligence  of  the  defendant  or 
its  agents  or  otherwise.  We  do  not  think  it  necessary,  to 
bring  the  plaintiff  within  the  operation  of  this  stipulation, 
that  he  should  have  been  actually  riding  at  the  time  of  his 
injury.  The  train  had  been  formed  and  was  about  to  start. 
The  plaintiff  was  there,  under  the  contract,  as  a  passenger,  fur- 
nished with  a  pass,  entitling  him  to  ride  free,  and  coming 
from  the -performance  of  the  duties  contemplated  by  his  con- 
tract. These  features  did  not  exist  in  the  case  of  Stinson  v. 
N.  T.  0.  R.  R.  Co.  (32  K  Y.,  333),  and  the  decision  in  that 
case  comments  upon  their  absence.  We  think  the  plaintiff 
was  fairly  within  the  stipulation  contained  in  this  contract. 
{N&rthrup  V.  R.  R.  Pass,  As.  Co.,  43  N.  T.,  516.) 
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The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Oboybb,  Foloeb  and  Allen,  JJ.,  concur ;  Chuboh,  Ch.  J., 
and  PfiOKHAH,  J.,  not  voting. , 

Judgment  reversed. 


Cornelia  Austin,  Appellant,  v.  David  H.  Goodrich, 

Kespondent. 

One  seeking  to  maintain  an  action  under  a  statute  must  state  specially 
every  fact  requisite  to  enable  the  court  to  judge  whether  he  has  a  cause 
of  action  arising  under  the  statute.  A  complaint  in  an  action  to  compel 
the  determination  of  claims  to  real  property,  under  the  provisions  of  sec- 
tion 449  of  the  Code,  must  show  by  its  averments  that  plaintiff  has  been 
for  three  years  in  possession  of  the  lands  or  tenements,  aud  that  both 
plaintiff  and  defendant  claim  an  estate  therein  in  fee,  or  for  life,  or  for  a 
term  of  years  not  less  than  ten. 

Where  the  only  allegation  as  to  defendant's  claim  is,  that  he  unjustly 
claims  title  to  the  premises,  it  is  insufficient,  and  the  complaint  is 
demurrable. 

(Argued  April  22d,  1872;  decided  AprU  80th,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  affirming  an  order  sus- 
taining defendant's  demurrer  to  the  complaint,  and  affirming 
judgment  entered  upon  said  order. 

The  action  was  to  compel  the  determination  of  claims  to 
certain  real  estate  situate  in  the  city  of  New  York.  The 
allegations  in  the  complaint  as  to  the  respective  claims  were : 
^^  That  the  plaintiff  has  an  estate  in  said  premises  in  fee  sim- 
ple absolute;  and  she  is  now  and  has  been  in  the  actual 
possession  thereof  for  more  than  three  years  last  past,  to  wit 
from  the  3d  day  of  March,  1864,  to  the  date  hereof;  that  the 
defendant  unjustly  claims  title  to  said  premises." 

Defendant  demurred  that ''  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action." 

Thamaa  B.  Browning  for  the  appellant.    The  facts  to  be 
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stated  are  those  required  by  part  3,  chapter  5,  title  2,  section 
2,  Revised  Statutes.  {JSammon  v.  TiUoUon^  18  Bar.,  333 ; 
Ildger  v.  Hager^  38  Barb.,  95."^  It  is  not  necessary  for  plain- 
tiff to  prove  that  defendant  claims  an  estate  in  fee  for 
life,  and  for  years  not  less  than  ten ;  the  claim  is  to  be  made 
by  defendant.  {Barnard  v.  Lumu%y  42  Barb.,  308 ;  Bum- 
ham  V.  Onderdonky  41  N.  Y.,  430.) 

Bichard  O^Oortnan  for  the  respondent. 

FoLOEB,  J.  If  the  plaintiff  has  cause  of  action,  it  must 
arise  out  of  the  provisions  of  the  statute.  (2  B.  S.  312,  §  1,  as 
amended.  Laws  of  1848,  chap.  50,  §  1.)  She  can  have  a  cause 
of  action,  only  when  she  or  she  and  those  whose  estate  slie  has, 
shall  have  been  for  three  years  in  the  actual  possession  of 
lands  .or  tenements,  claiming  the  same  in  fee  or  for  life  or  for 
a  term  of  years  not  less  than  ten.  In  stating  her  right  of 
action,  she  must  bring  herself  by  the  averment  of  her  com- 
plaint, within  some  of  these  provisions.  She  must  be  shown 
by  them  to  have  been  for  three  yeara  in  act^Lal  possession, 
claiming  in  fee  or  for  life  or  a  term  of  years  not  less  than  ten. 
Failing  to  do  this,  she  fails  to  show  any  right  to  a  standing  in 
court  as  plaintiff  in  the  action. 

She  can  have  a  right  of  action  against  another,  only  when 
he  makes  a  claim  to  an  estate  to  such  lands  or  tenements,  in 
fee  or  for  life  or  for  a  term  of  years  not  less  than  ten.  In 
stating  her  right  of  action  against  him,  she  must  bring  him 
by  the  averments  of  her  complaint,  within  some  of  these  pro- 
visions. He  must  be  shown  by  them  to  make  a  claim  to  an 
estate  in  fee  or  for  life  or  for  a  term  of  years  not  less  than  ten, 
to  such  lands  and  tenements.  Failing  to  do  this,  she  fails  to 
show  any  right  to  bring  him  into  court  to  assert  and  make 
good  his  claim  or  be  forever  barred.  If  he  makes  claim  other 
than  as  specified  in  the  statute,  and  makes  no  claim  as  therein 
specified,  she  has  no  right  to  compel  him  to  assert  it  and  make 
it  good  or  be  forever  barred. 

Where  one  seeks  to  maintain  an  action  under  a  statute,  it 
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is  a  sound  and  well  settled  rule  of  pleading,  that  Le  must  st^ite 
specially  every  fact  requisite  to  enable  the  court  to  judge, 
whether  he  has  a  cause  of  action  arising  under  the  statute. 
{Bartlett  v.  Crozier,  17  Johns.,  438.) 

The  plaintiff  seems  to  have  relied  on  the  provision  of  the 
Revised  Statutes,  specifying  the  contents  of  the  notice  which 
shall  be  served  on  the  claimant.  (2  R.  S.  313,  §  2,  sub.  4.) 
But  she  has  not  taken  her  proceedings  under  the  Revised 
Statutes.  She  has  relied  on  them  for  a  right  to  proceed. 
She  has  however,  chosen  to  proceed  under  the  Code  of  Pro- 
cedure by  action,  as  she  may  do.  (Code,  §  449.)  Having 
done  so,  and  served  a  summons  and  complaint,  she  is  to  be 
held  to  the  rules  which  affect  that  mode.  Tlie  complaint 
must  show  upon  its  face  a  cause  of  action,  if  it  would  not  run 
the  risk  of  a  demurrer.  If  the  plaintiff  had  served  a  notice 
under  the  Revised  Statutes,  the  defendant  if  he  made  and 
had  no  claim,  could  have  been  still,  without  penalty ;  for  the 
judgment  against  him  would  have  been  without  costs.  (2  R. 
S.,  313,  §  6.)  In  her  complaint  however,  she  asks  judgment 
against  him  for  costs,  ahd  so,  though  he  have  and  make  no 
clainl,  he  must  appear  and  defend  to  save  himself  from  that 
harm.  And  being  brought  into  court  by  her,  whether  he  have 
and  make  a  claim,  or  have  and  make  no  claim,  he  may  answer 
or  demur,  as  he  sees  fit.  He  has  chosen  to  demur,  in  an 
action  in  which  the  pleadings  are  to  be  shaped  by  the  rules 
of  pleading.  The  complaint  is  found  to  be  obnoxious  to  the 
fault  imputed  to  it  by  the  defendant's  demurrer. 

The  judgment  sustaining  the  demurrer  should  be  affirmed, 
with  costs  to  the  respondent. 

All  concur. 

Judgment  affirmed. 
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CoHBCBBoiAL  Bahx  OF  Kbntugkt,  Bespondent,  v.  Joseph  B. 

Yabihth,  Appellant. 

A  bill  of  exchange  drawn  in  one  State  upon  a  person  or  corporation  resi- 
dent in  another  la  a  foreign  bill. 

The  rule  of  law  requiring  protest  of  a  foreign  bill  of  exchange  is  whoDy 
founded  upon  the  custom  of  merchants ;  and  in  &Q  action  against  a 
notary  for  neglect  to  make  presentment  and  demand,  evidence  that  it  is 
the  common  and  universal  usage  at  the  place  where  the  bill  was  payable 
for  notaries*  clerks  to  make  such  presentment  and  demand,  and  that  the 
bill  in  quesUon  was  presented  and  demand  of  payment  made  by  the  clerk 
of  the  defendant,  is  proper  and  admissibie.  A  knowledge,  on  the  jptai 
of  pluntiflT,  of  this  usage  is  not  necessaiy  to  its  validity. 

The  act  of  1857  (chapter  416,  Laws  of  1857),  in  relation  to  commercial 
paper,  only  abolishes  grace  upon  bills  which  are,  **  on  their  fac6f  payable 
on  a  specified  day,  or  in  any  number  of  days,  or  sight  thereof  after  the 
date.*'  It  does  not  include  bUla  payable  upon  their  face  in  months  or 
years. 

A  notary  is  not  presumed  to  be  a  lawyer  who  is  to  revise  or  reverse  the 
decision  of  his  employer  as  to  the  character  of  a  bill,  and  as  to  whether 
it  is  entitled  to  days  of  grace  or  not  If,  therefore,  a  bill  is  delivered  to 
him  with  directions  to  make  demand  and  protest  upon  the  wrong  day^ 
a  right  of  action  does  not  arise  against  him  on  account  of  the  error. 

(Argued  April  9th,  1872  ;  decided  April  80th,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  ia  the  first  judicial  department,  affirming  & 
judgment  in  favor  of  plaintiff  entered  upon  the  decision  of 
the  court  upon  trial  at  circuit  without  a  jury.  (Reported 
below,  3  Lans.,  86.) 

The  action  is  brought  against  defendant  as  notary  public 
for  alleged  neglect  in  presenting,  demanding  payment  and 
protesting  a  bill  of  exchange. 

Defendant  was  a  notary  public  in  the  city  of  New  York 
and  was  the  duly  appointed  notary  of  the  Metropolitan  Bank 
in,  said  city,  and  employed  by  it  to  transact  all  the  business, 
of  said  bank  in  protesting  commercial  paper  requiring  the 
employment  of  a  notary. 

On  or  about  the  4th  day  of  September,  1860,  W.  H.  Barkes- 
di)l^  &  Co.,  a  firm  doing  business  in  St.  Louis,  Missouri,  drew 
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tjieir  draft,  dated  at  St.  Louis,  upon  the  Park  Bank,  New 
York,  for  the  sum  of  $10,000,  payable  to  the  order  of  John 
F.  Darby,  four  months  after  date.  Darby  indorsed  the  draft 
and  it  was  discounted  by  plaintiff.  The  plaintiff  sent  the 
draft,  indorsed  by  its  president,  to  the  Metropolitan  Bank,  of 
the  city  of  New  York,  for  collection. 

On  the  5th  of  January,  1861,  the  Metropolitan  Bank 
delivered  the  draft  to  defendant  for  demand  and  protest. 

The  defendant  was  at  that  time  in  partnership  "  in  the  law 
and  notarial  business"  with  P.  W.  Tumey,  and  the  firm 
were  attorneys  of  the  Metropolitan  Bank.  Mr.  Tumey  was 
also  a  notary  public.  Mr.  Tumey  took  the  draft  in  ques- 
tion, which  he  presented  at  the  Park  Bank  and  demanded 
payment;  payment  was  refused. 

On  the  same  or  the  next  day  the  defendant  made  out  a 
certificate  of  protest  and  notices  for  the  drawers  and  indorsers 
and  sent  the  same  by  mail  to  plaintiff,  at  Paducah,  to  Barkes- 
dale  &  Co.,  at  St.  Louis,  and  sent  the  notice  for  Darby  and  a 
duplicate  for  the  drawers  to  plaintiff  at  Paducah. 

The  draft  and  protest  were  returned  to  the  Metropolitan 
Bank,  and  on  the  seventh  day  of  January  the  cashier  of  that 
bank  mailed  the  same  to  the  plaintiff  at  Paducah. 

The  plaintiff  failed  to  notify  the  indorser.  Darby,  till  about 
or  nearly  a  month  after  the  date  of  the  notice  sent  to  plain- 
tiff, when  it  sent  that  notice  to  Darby  through  Barkesdale 
&Co. 

Barkesdale  &  Co.,  the  drawers,  were  insolvent  in  January, 
1861,  but  Darby,  the  indorser,  was  solvent.  The  plaintiff 
brought  suit  in  the  Common  Pleas,  St.  Louis,  and  was  beaten, 
but  on  what  ground  does  not  appear. 

Evidence  was  given  on  the  trial  to  establish  the  custom,  in 
New  York,  to  present  such  bills  by  clerks  of  notaries  and  pro- 
test the  same  on  such  presentation.  This  evidence  was  stricken 
out  and  excluded  by  the  court  under  defendant's  exception. 

The  defendant's  counsel  also  offered  to  prove  a  universal 
usage  and  custom  in  the  city  of  New  York,  among  all  persons 
connected  with  or  transacting  business  with  bankers  or  banks 
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therein,  and  with  notaries  pnblic  therein,  to  protest  all  foreign 
bills  of  exchange,  drafts,  etc.,  upon  the  presentment  and 
demand  of  payment  by  a  clerk  or  agent  of  the  notary  employed 
for  that  purpose.  The  court  refused  to  receive  the  evidence, 
and  defendant's  counsel  excepted. 

The  court  held,  in  substance,  that  the  instrument  delivered 
to  defendant  by  the  Metropolitan  Bank  was  a  foreign  bill  of 
exchange ;  that  it  must  have  been  personally  presented  and 
demanded  by  defendant  and  protested  by  him  ;  that  the  acts 
of  Tumey,  as  notary,  did  not  amount  to  a  valid  prot^est  by 
him,  and  that  Tumey's  presentment  and  demand  of  the  bill, 
as  defendant's  clerk  or  agent,  did  not  warrant  defendant  in 
making  his  protest ;  that  under  the  provision  of  the  statute 
(3  R.  S.,  5  ed.,  §  37)  declaring  a  notary  liable,  for  miscan- 
diLct  in  office,  to  any  party  injured  thereby,  the  plaintiff  was 
at  liberty  to  sue  defendant  directly  for  its  injury ;  that  defend- 
ant was  guilty  of  misconduct,  within  the  meaning  of  the 
statute,  in  not  presenting  and  demanding  the  bill  in  person. 
The  defendant  duly  excepted. 

Noah  Davis  for  the  appellant.  PlaintifPs  remedy  is 
against  the  Metropolitan  Bank  only,  not  against  defendant. 
{AUm  r.  The  Merchants^  Bankj  22  Wend.,  215 ;  The  Mont- 
gomery Co.  Bank  v.  Albany  City  Bank^  3  Seld.,  459 ;  The 
Commercial  Ba/nk  of  Pennsylvania  v.  The  Union  Bank^  1 
Kern.,  311 ;  Denny  v.  The  Manhattan  Bank^  2  Denio,  116 ; 
8.  C.  in  error,  5  Denio,  369 ;  Hoa/rd  v.  Garner^  3  Sandf., 
S.  0.,  179 ;  Armstrong  v.  Oarrow^  6  Cow.,  466 ;  Oorham  v. 
Qale,  6  id.,  467 ;  Coming  v.  Southland^  3  Hill,  552 ;  Walters 
V.  Sykesy  22  Wend.,  666 ;  MicUes  v.  Ha/rtj  648 ;  Tates  v. 
Brawny  8  Pickens,  23  ;  Bunoy  v.  Donaldson^  4  Dod.,  206 ; 
WiUia/mson  v.  Pierce,  16  Martin,  399 ;  Cameron  v.  ReynoldSy 
Cowp.,  403 ;  Downer  v.  Madison  Co.  Bank,  6  HiU,  648 ;  Cal- 
vin V.  HoXbrooky  2  Com.,  126 ;  Denny  v.  Manhattan  Co.,  2 
Den.,  218.)  Defendant  is  not  chargeable  with  misconduct. 
{Tv/rnbuU  v.  Marti/n,  37  How.,  20 ;  Smith  v.  CuiSiei*,  10  Wend., 
689 ;  24  Barb.,  149  ;  9  John.,  212 ;   13  East,  357 ;  1  J.  Ch., 
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101 ;  MojHirte  Garland,  4  Wall.,  333 ;  22  Barb.,  595 ;  6  Mfet., 
26 ;  Cmh&rt  v.  WiUiamSj  8  Mass.,  57 ;  Chajmum  v.  WaUony 
10  Bing.,  57 ;  Levninch  v.  Meigs,  1  Cow.,  646 ;  Lease  v.  Fret^ 
ieth,  1  East.,  348.)  The  presentation  and  demand  were  law- 
ful and  sufficient,  and  protest  regular.  {Cowperthwaite  v. 
Slieffield,  1  Sand.,  449 ;  3  Cow.,  243 ;  Banh  of  Rochester  v. 
Gray,  2  Hill,  227 ;  Brookes'  Notary,  97,  100 ;  Chitty  on  Bills, 
477 ;  Story  on  Bills,  §  302 ;  Chartres  v.  Bell,  4  Esp.,  48 ;  Orr 
r-  Mo/ginnis,  7  E&st. ;  Rogers  v*  Stevens,  2  Term,  713  ;  Rob- 
tins  V,  Gibson,  1  Maule  &  S.,  271 ;  Cayuga  Co.  Bank  v. 
JBunt,  2  Hill.,  635 ;  BaUey  v.  Bosier,  6  How.  U.  S.,  23 ;  17 
id.,  606 ;  Byles  on  Bills,  203,  204 ;  HaUiday  v.  Ma/rtineU, 
20  Johns.,  168 ;  Sheldon  v.  Benhma,  4  Hill,  181 ;  Poole  r. 
Decas,  1  Scott,  Com.  Pleas,  600 ;  id.,  1  Bing.  N.  C,  Com. 
Pleas^649;  SiUtonv.  Gregory,  2  Keapes'  N.  P.,  150;  GeraUh 
pido  V.  Weiler,  1  Scott,  C.  B.,  690.)  A  foreign  bill  of  exchange 
need  not  be  presented  and  demanded  by  a  notary  in  person. 
(Brookes'  Notary,  530 ;  3  Kent's  Com.,  93,  94 ;  Chitty,  pp. 
364,  365  ;  Bank  of  Rochester  y.  Gray,  2  Hill,  227 ;  Wilkinsy. 
Jadis,  2  B.  &  A.,  188 ;  Ganutt  v.  Woodcock,  1  Stark.,  IQ. 
Pri.,  476 ;  A.  M.  d^  S.,  44 ;  Triggs  v.  Ifewman,  1  C.  &  P., 
613 ;  10  Moore,  249 ;  PhUpoU  v.  Bryant,  3  C.  &  P.,  244 ; 
Poole  V.  Dicas,  1  Bing.,  649  ;  SuUony.  Gregory,  2  PeakeN. 
P,,  150 ;  Nelson  v.  FoUerd,  7  Leigh,  179 ;  Sa^endor  v.  Brovm, 

2  McLean,  243 ;  McChire  v.  Fitch,  4  B.  Monroe ;  Cribis  v. 
Adams,  13  Gray,  597 ;  Chermowith  v.  Chamberlain,  6  B. 
Monroe,  61.)  Proof  of  usage  was  admissible.  {MiUs  v.  Bcunk 
of  U.  S.,  11  Wheat.,  421 ;  Bank  (f  W.  v.  TripleU,  1  Pet., 
25 ;  Sinton  v.  Lock,  5  Hill,  437 ;  Cutwater  v.  Nelson,  20 
Barb;,  29 ;  Wadsworth  v.  AlooU,  6  N.  T.,  64.)  A  statute  in 
derogation  of  the  common  law  is  to  be  strictly  construed. 
(Coke  Inst.,  282 ;  6  L.,  3,  §  485 ;  Bmhvng  v.  BushneU,  6  Hill, 
382 ;  Benjamin  v.  Benjamin,  1  Seld.,  383 ;  People  v.  Hadden, 

3  Denio,  220 ;  Rue  v.  Alter,  5  Denio,  119 ;  Portwardens  v. 

Gadvmght,  4  Sanf.,  236 ;   White  v.  Wager,  25  N.  T.,  328  ; 

Winans  v.  Peebles,  32  N.  Y. ;  Seymour  v.  Judd,  2  Comst., 
464.)    At  common  law,  days  of  grace  are  part  of  the  contracts. 
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{Bank  of  W.  v.  Triplett,  1  Pet.,  25.)  The  bill  is  not  a  foreign 
one  within  the  meaning  of  the  law.  {Merohamt  MiUer  v. 
HaoTdey,  5  Johns.,  375 ;  7  How.  U.  S,,  408-492 ;  2  Par.  on 
Bills,  Appendix,  13. 

Thomas  O.  Shearmam,  for  the  respondent.  The  bill  was 
a  foreign  bill  of  exchange..  {Buchfier  v.  Fmley^  2  Pet., 
586 ;  DicUns  v.  Beal,  10  id.,  572,  579 ;  Bojik  of  U.  S. 
V.  Damdy  12  id.,  32,  54;  Phosnix  Bank  v.  Huasey^  12 
Pick.,  483 ;  Chenoy>ith  v.  ChamherUn^  6  B.  Monr.,  60 ;  Mice 
V.  Hogam.^  8  Dana,  133, 134 ;  Oreen  v.  Ja^kson^  16  Me.,  136 ; 
FreemaAfiHa  Bank  v.  PerkmSj  18  id.,  292;  State  Bamk  v. 
HayeSy  3  Ind.,  400 ;  Ahom  v.  Bo9worth^  1  K.  I.,  401 ;  Com- 
mercial  Bank  v.  Barksdalej  •  36  Mo.,  563 ;  BamJc  of  Cape 
Fear  v.  Stinemetz,  1  Hill  [S.  0.],  44;  3  Kent's  Com., ^'63; 
EalUday  v.  McDtmgaU^  22  Wend.,  264,  272;  CaH&>^  v. 
Burley^  9  N.  H.,-558,  566 ;  Brown  v.  Fergvson^  4  Leigh,  37, 
51 ;  Mahony  v.  Aahlvny  2  B.  &  A.,  478 ;  Milne  v.  Orahmn^ 

1  B.  &  0.,  192 ;  Reynolds  v.  Syme^  Fac.  Coll.,  1774 ;  Fergvr 
eon  V.  Belchj  id.,  Jnne  17,  1803 ;  Bell's  Com.,  419.)  The 
notary's  protest  is  snfScient  evidence  of  dishonor  of  a  foreigu 
bill.    {Tovmsley  v.  Sumvaly  2  Pet.,  170 ;  Bryden  v.  Taylor^ 

2  H.  &  J.,  396.)  Sach  a  protest  is  indispensable  to  charge 
endorser.    {Chammne  v.  Fowler^  8  Wend,,  173;   Qale  v. 

Waleh^  5  T.  E.,  239 ;  PhcmiM  Bank  v.  Huaeey^  12  Pick., 
483 ;  Commercial  Ba/nk  v.  Ba/rksdale^  36  Mo.,  563 ;  Union 
Ba/nk  v.  Hyde^  6  Wheat.,  572.)  A  notary  must  pereonaUy 
present  a  bill  which  he  intends  to  protest.  He  cannot  dele- 
gate his  authority  to  a  derk  or  agent.  {Onondaga  Bank  v. 
Bates^  3  Hill,  53 ;  Hunt  v.  Maylee^  7  N.  Y.,  266 ;  Chenowith 
V.  Chamherlim^j  6  B.  Monr.,  60 ;  Ca/rmichad  v.  Bank  ofPenn, 
4  How.  (Miss.),  567 ;  8a,crider  v.  Brown^  3  McLean,  481 ; 
Corrmiercial  Bank  v.  Barksdaley  36  Mo.,  563;  CrObe  v. 
Adams,  13  Gray,  697 ;  Warniok  v.  Oraney  4  Denio,  460.) 
The  evidence  of  custom  was  inadmissible.  {AUen  v.  Mer- 
cha/nUi^  Bank,  16  Wend.,  482 ;  Edie  v.  East  India  Co.,  2 
Burr,  1216 ;  Woodruff  v.  MerchanUf  Bank,  25  Wend.,  673 ; 
SicKELs — Vol.  IV.        86 
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jBowen  v.  JTeweUy  8  N.  Y.,  180 ;  United  States  v.  Buchanan^ 
8  How.  [U.  S.],  83,  102 ;  Wheels  v.  Neuybold,  16  K  Y., 
892 ;  Higgi/M  v.  Moore^  84  id.,  417 ;  Beime  v.  Dord^  5  id.,  102 ; 
Otsego  Bank  y.  Warren^  18  Barb.,  290 ;  Stiydam  v.  Cla/rh^ 
2  Sandf.,  133;  Brown  y.  Jackson^  2  Wash.  C.  C,  24;  C%ki90 
y.  Heisla/yy  19  Penn.  St.,  243.)    The  nsage  must  be  known  to 
the  parties.   {Franklin  y.  Smithy  21  Wend.,  624.)    The  objec- 
tion that  bill  was  deliyered  for  protest  upon  the  wrong  day 
was  not  raised  upon  the  trial  and  cannot  be  raised  here. 
(Judd  y.  O'Brien,  21  N.  Y.,  186 ;  N.  T.  Central  Ins.  Co.  v. 
National  Pro.  Ins.  Co.,  14  id.,  85 ;  Barnes  y.  Perine,  12 
id.,  18 ;  Jencks  y.  Smith,  1  id.,  40.)    The  bill  was  properly 
presented  on  the  fifth.    {Salter  y.  Btirt,  20  Wend.,  205; 
Avery  y.  Sleevin,  2  Conn.,  69.)    Plaintiff  conld  not  sustain 
action  against  the  Metropolitan  Bank.    {Warren  Bank  y. 
Suffolk  Bank,  10  Cush.,  582 ;  BeUemire  y.  Bank  of  Uivited 
States,  4  Whart.,  105  ;  Citizen^  Bank  y.  HoweU,  8  Maryl., 
630 ;  liema/n  y.  Comm&rddL  Bank,  7  How.  [Miss.],  648 ; 
Baldmvn  y.  Bank  of  Louisia/na,,  1  La.  Ann.,  13;  Frazier  y. 
New  Orleans  Oas  Co.,  2  Bob.  [La.],  294 ;  Agrictdticrai  Bank 
y.  Commercial  Bank,  7  Smedes  &  M.,  592 ;  jStna  Ins.  Co. 
y.  AUan  Ba/nJc,  HI.  Sup.  Ct. ;  and  see  East  Baddam  Bank  y. 
Soovell,  12  Conn.,  303 ;  Jackson  y.  Union  Bank,  6  Harr.  & 
J.,  146 ;  Raney  y.  Weed,  3  Sand.,  584.)  -  A  public  officer, 
haying  a  ministerial  duty  to  perform,  is  responsible  in  damages 
to  any  person  specially  injured  by  his  neglect  to  perform  that 
duty.    {Adsit  y.  Brady,  4  Hill,  630 ;  Robinson  y.  Chamber- 
lam,  34  N.  Y.,  389 ;  NawOl  y.  Wright,  3  Allen,  166 ;  Hm- 
ley  y.  Lym^e  Regis,  5  Bing.,  91 ;  1  Bing.  N.  0.,  222 ;  Clark 
y.  MiUer,  47  Barb.,  38  ;  PhiUi^  y.  Commonwealth,  44  Penn. 
St.,  197.)    It  has  been  expressly  adjudged  that  a  notary  is 
liable  in  such  a  case  as  this.    {Bowling  y.  Arihwr,  34  Miss., 
41,  52 ;  and  see  FranUm  y.  Sndth,  21  Wend.,  624.)    If  the 
Metropolitan  3ank  was  liable,  defendant  was  also  liable. 
{Phelps  y.  Wait,  30  N.  Y.,  78 ;  Foster  y.  Preston^  8  Cow., 
198 ;  Story  <m  Agency,  §§  201,  217.) 
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Pecehah,  J.  It  ifi  insisted  by  defendant's  connsel  that  the 
presentment  and  demand  of  payment  of  the  draft  were 
properly  made  by  a  derk  of  the  defendant,  the  notary.  This 
was  a  foreign  biU  of  exchange,  being  drawn  in  the  State  of 
Kentucky  upon  a  bank  in  the  city  of  New  York.  This  has 
long  been  settled  by  authority.  {Dickens  v.  Bedlj  10  Peters, 
672 ;  Bk.  of  U.  S.  v.  Dcmiel,  12  id.,  32 ;  Plumix  Bk.  v. 
Hvssey^  12  Pick.,  483 ;  Buchner  v.  Fimla/y^  2  Peters,  586 ; 
HafUday  v.  McDmgaU^  20  Wend.,  81 ;  Same  Casey  22  id.,  264.) 
.  It  being  a  foreign  bill,  a  protest  was  indispensable  to  a 
recovery  against  the  indorser,  (HdlMda/g  v.  McDougaUy 
supray  and  oases  there  cited ;  Dennistavm  v.  StewoH^  17 
How.  U.  8.,  606 ;  Phcmiai  Bk.  v.  Hussey,  12  Pick.,  483 ; 
3  Kent's  Com.,  2d  ed.,  p.  93  and  note.) 

Has,  then,  a  notary's  clerk  any  authority  to  make  the  pre- 
sentment and  demand  of  payment  of  a  foreign  bill  ?  This 
presentment  and  demand  for  the  purpose  of  protest  are 
practically  of  no  moment  to  any  one.  Bills  are  always  dis- 
honored before  they  are  handed  to  a  notary  to  protest.  They 
have  always  been  first  presented  and  payment  refused,  and 
are  then  delivered  over  for  protest.  (Chitty  on  Bills,  13th 
ed.,  467.) 

The  only  practical  benefit  to  any  one  is  the  notice  of  the 
dishonor  to  the  prior  parties  to  the  bill  to  enable  them  to 
protect  themselves.  It  may  possibly  at  some  time  be  of  some 
importance  as  evidence  of  the  dishonor.  Whether  practi- 
cally beneficial  or  not,  however,  as  the  law  requires  it,  it 
must  be  doue. 

Conceding  the  rule  at  common  law  to  be,  in  the  absence  of 
any  custom  or  usage  on  the  subject,  that  the  presentment  and 
demand  must  be  made  by  the  notary  in  person,  was  the  testi- 
mony ofiered,  of  the  universal  usage  in  the  dty  of  New 
York  for  the  clerk  of  the  notary  to  make  such  presentment 
and  demand,  admissible  ? 

It  may  be  remarked  that  the  usage  of  merchants  has  estab- 
lished the  great  body  of  the  lawdn  reference  to  bills  of 
exchange 
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It  gave  grace  to  such  bills,  and  thus  changed  the  contract. 
It  has  settled  the  particular  time  of  demand  by  the  notary. 
The  rule  of  law  that  requires  a  protest  of-  a  foreign  bill  is 
wholly  founded  upon  the  custom  of  merchants.  {Denniaton  v. 
Stewart,  supra.) 

In  the  absence  of  any  established  rule  of  law  in  this  State, 
by  decision  of  the  court  or  by  any  statute,  requiring  a  demand 
to  be  made  by  the  notary  in  person,  it  is  not  perceived  why  a 
usage  such  as  was  approved  was  not  admissible  as  proof  upon 
the  subject.  This  was  the  view  of  the  learned  justice  who  tried 
this  case,  but  he  was  of  opinion  that  the  law  had  been 
otherwise  settled  in  this  State.  In  this,  I  think,  he  was  clearly 
in  error.  All  the  decisions  referred  to  by  him  or  upon  the 
argument  at  bar  were  confined  to  the  admissibility  of  certifi- 
cates of  protest,  and  notice  of  bills,  and  notes  under  the  sta- 
tute of  1833,  p.  395.  That  statute  made  no  provision  as  to 
what  constituted  a  protest,  but  provided  simply  what  the 
notary's  certificate  should  prima  fa^de  prove,  and  had  no 
reference  whatever  to  the  admissibility  of  this  offered  evi- 
dence or  to  the  duties  of  notaries  at  common  law  in  protesting 
a  foreign  bill.  Such  are  Onondaga  Co.  Bank  v.  Bai^  (3 
Hill,  53);  Cole  v.  Jesswp  (9  Barb.,  395;  affirmed  in  this 
court,  10  K  r.,  96);  Waa*nick  v.  Crane  (4  Den.,  460) ;  Eun^ . 
T.  Mayhee  (7  N.  Y.,  266)  ;  Qawtry  v.  Doane  (48  Barb.,  148). 
Tlie  counsel  for  the  plaintiff,  to  sustain  the  exclusion  of  this 
evidence,  refers  to  CJienowith  v.  Chamberlin  (6  B.  Monr., 
60) ;  Sa^crider  v.  Brown  (3  McLean,  481) ;  Commercial  Bank 
V.  Barkedale  (36  Mo.,  563,  at  573) ;  OrMs  v.  Adcms  (13  Gray, 
597) ;  Camdchael  v.  Bank  of  Penn.  (4  How.  [Miss.],  567.) 
Neither  case  sustains  his  position.  On  the  contrary,  each  one 
that  speaks  upon  this  point  concedes  the  admissibility  of  the 
evidence  and  its  controlling  effect.  The  last  case  makes  no 
allusion  to  the  point.  The  practice  in  England  is  to  present 
and  demand  by  a  clerk  of  the  notary,  and  we  are  not  referred 
to  an  English  authority  holding  such  presentment  illegal 
where  the  usage  so  to  present  was  established. 

Ohitty  on  Bills,  in  his  last  edition  \10  Eng.  ed.,  355,  note 
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4),  sustains  this  usage,  and  says  it  is  not  questioned  in  any 
English  case,  and  ^^is  amply  justified  by  the  law  of  principal 
and  agent."  I  take  this  from  1  Par.  on  Bills,  360,  as  this  edi- 
tion of  Ghitty  is  not  accessible  to  me.  This  is  said  after  cor- 
respondence upon  and  examination  and  discussion  of  the  sub- 
ject, and  is  free  from  the  doubt  in  other  editions,  based 
chiefly  upon  a  doctrine  of  Mr.  Justice  Bull£^r,  in  Zefthy  y. 
MUls  (4  Tr.  E.,  175),  an  action  on  an  inland  bill. 

In  Brookes'  Notary  of  England  (3d  ed.,  71),  published  in 
1867,  it  is  stated  "  before  the  protest  is  made  it  is  the  custom 
in  England  to  cause  the  bill  to  be  presented  either  by  a  notary 
or  by  his  clerk  (in  general  his  clerk  presents  it),  and  accept- 
ance to  be  demanded."  As  to  the  admission  of  usage,  see 
Nelson  v.  FoUerale  (7  Leigh,  179) ;  MiUenberger  v.  Spauldr 
ing  (33  Mo.,  421) ;  Corrmiercial  Bank  of  Kentucky  v.  Bark^ 
dale  (36  id.,  573). 

It  is  said  that  this  usage  was  not  known  to  the  plaintiff, 
and  hence  could  not  be  obligatory  upon  it. 

A  knowledge  by  plaintiff  of  this  usage  was  not  necessary  to 
its  validity.  The  mode  of  making  presentment  and  demand 
was  of  no  sort  of  moment  to  the  plaintiff.  That  mode  could 
not  have  influenced  the  plaintiff's  action.  What  the  law 
requires  as  to  a  foreign  bill  is  a  protest,  and  all  that  the 
owner  is  interested  in  is  that  the  protest  should  be  legal. 

In  my  judgment  the  evidence  offered  was  competent,  and 
should  have  been  received.  It  is  suggested  that  this  usage 
was  not  admissible,  as  it  was  not  set  up  in  the  answer.  The 
rejection  was  not  put  upon  that  ground,  but  upon  the  broad 
merits.  The  question  of  pleading,  therefore,  is  not  considered, 
if  there  be  anything  in  it,  though  I  confess  I  do  not  perceive 
anything. 

It  is  also  urged  that  this  bill  was  given  to  the  defendant  to 
present  on  the  wrong  day.  That  there  was  grace  upon  the 
bill,  and  bence  it  was  due  on  the  fourth  and  seventh  of 
January,  and  not  on  the  fifth,  the  day  of  its  delivery  for 
protest.  It  is  probably  a  sufiicient  answer  to  this  to  say  that 
no  such  point  was  raised  at  the  trial.*  But  as  a  new  trial  must 
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be  had  on  other  groundB,  my  brethren  think  an  opimon  should 
be  expressed  upon  this  point,  as  it  has  been  fully  discussed 
and  will  necessarily  arise  in  the  case. 

The  act,  under  which  the  plaintiff  claims  that  grace  was 
abolished,  as  to  this  bill,  reads  as  follows :  ^'AIl  bills  of  exchange, 
appearing  on  their  face  to  have  been  drawn  upon  any  bank  or 
upon  a  banking  association  or  individual  banker  carrying 
on  banking  business,"  etc.,  "  which  are,  on  their  face,  payable 
on  any  spediied  day,  or  in  any  number  of  days  after  the  date 
or  sight  thereof,  shall  be  deemed  due  and  payable  on  the  day 
mentioned  for  the  payment  of  the  same,  without  any  days  of 
grace  being  allowed,"  etc    (Laws  of  1857,  p.  829,  §  2.) 

Observe ;  the  bills  must  not  only  be  payable  on  a  "  specified 
day,"  or  so  many  ^^  days  after  date  or  sight,"  but  they  must, 
'^  on  their  face,"  be  so  payable. 

This  language  is  plain  and  peculiarly  specific.  It  was 
obviously  designed  to  be  so.  Clearly,  it  intended  to  abolish 
grace  as  to  some  bills,  and  not  as  to  others.  We  must  look 
at  its  language  to  learn  precisely  upon  what  bills  grace  was 
intended  to  be  abolished. 

It  does  not,  in  terms,  include  bills  payable  in  months  or 
yea^s  after  date ;  but  it  is  said  that  such  bills,  by  calculation, 
can  be  converted  from  ^nontha  or  years  into  days,  and  thus 
they  are  included.  But  this  mode  abolishes  the  words,  '^  on 
their  fiM»,"  so  payable.  These  words,  ^^  on  their  face,"  are 
thus  rendered  superfluous,  without  meaning.  This  violates  a 
primary  rule  of  construction.  A  bill,  payable  in  two  years 
from  its  date,  is  not  payable,  ^'  on  its  face,"  in  so  many  days 
from  its  date. 

Thus,  it  follows,  from  the  language  of  the  act,  that  bills, 
payable  ^^on  their  face"  in  so  many  months  or  years  from 
date,  are  not  payable,  ^^  on  their  face,"  in  so  many  days  from 
date.  The  language  of  the  act  is  particular  and  exclusive. 
What  right  had  a  court  to  make  it  general  and  inclusive  ?  I 
think  the  purpose  of  the  act  in  harmony  with  its  language. 

It  was  intended,  I  think,  to  abolish  grace  upon  short-time 
bills  drawn  upon  banks  ^or  bankers.    Thus  the  abolition  is 
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^>ecificallj  confined  to  bilk  drawn  on  ^^  their  fiioe  "  in  days 
or  on  a  specified  day,  which  are  nsoally  short  bills.  Where 
the  bill  says  pay  on  sach  a  day  or  one  day  after  sight,  it  did 
not  mean  three  days  thereafter.  But  the  holder  should  get 
his  money  upon  such  short  bills  at  the  day  specified. 

The  GonstructioQ  claimed  by  the  plaintifi^  would  abolish 
grace  upon  all  time  bills  on  banks  or  bankers,  which  was  never 
intended,  or  it  would  have  been  easily  expressed. 

It  is  also  a  rule  that  statutes,  in  derogation  of  the  common 
law,  are  to  be  strictly  construed.  {Bussing  v.  BvshneUj  6 
Hill,  382 ;  Rue  v.  AUer,  5  Denio,  119.)  Though  I  place 
but  little  emphasis  upon  the  rule  for  this  construction.  The 
case  of  Lefthy  v.  MiUs  (4  Tr.  K.,  170)  throws  light  upon 
this  question.  The  act  there  provided  for  a  protest  of  bills, 
etc.,  payable  in  days  "  after  date ; "  but  the  bill  drawn  was 
payable  ''  fourteen  days  after  sight,"  and  the  court  held  the 
statute  did  not  ^'attach  "  to  such  a  bill. 

In  my  judgment,  the  statute  of  1867  does  not  attach  to 
this  bill.  It  follows  that  it  was  not  due  until  the  7th  of 
January.  It  was  therefore  delivered  for  protest  upon  the 
wrong  day.  In  such  case  I  think  the  bank  committed  the 
error  in  delivering  the  bill  on  the  wrong  day  for  protest,  and 
it  is  liable  therefor  to  the  plaintiff.  {Am,  JEx.  Co.  v.  Havre^ 
21  Ind.,  4.)  The  notary  was  directed  by  the  bank  to  protest 
the  bill.  It  virtually  decided  that  there  was  no  grace  thereon. 
The  notary  is  not  presumed  to  be  a  lawyer  who  is  to  revise 
or  reverse  the  decision  of  his  employer  as  to  the  character  of 
the  bill,  and  whether  it  is  entitled  to  grace  or  not. 

The  bills  and  notes  (fifty-two  in  all)  delivered  on  this  day 
to  the  defendant  as  notary,  were  delivered  for  protest,  not  for 
advice  from  him  as  a  lawyer.  Doubtless  the  action  of  the 
bank  misled  him. 

If  the  bill  was  not  entitled  to  grace,  it  was  no  doubt  pro- 
tested at  the  right  time,  as  it  is  held  that  such  bills  are  due 
upon  the  day  following,  not  preceding  a  public  holiday. 
{Salter  v.  Buri^  26  Wend.,  205  ;  Avery  v.  Stmjoart^  2  Conn., 
69.) 


280  Settle  v.  Van  Evrea.  [April, 

Statement  of  case. 

There  are  other  questions,  but  as  these  will  dispose  of  the 
case  it  is  not  important  to  discuss  them. 

Judgment  should  be  reversed,  new  trial  granted,  costs  to 
abide  the  event. 

Allen,  Folges  and  Eapallo,  JJ.,  concur. 

Ohuboh,  Oh.  J.,  and  Gboveb,  J.,  concur  upon  first  ground. 

Judgment  reversed. 


Andrew  P.  Settle,  Respondent,  v.  James  R.  Van  Eveea, 

Appellant. 

Where  the  tenns  of  a  written  constitution  are  clear  and  unambiguous,  and 
have  a  well  understood  meaning  and  application,  effect  must  be  given  to 
the  intent  of  its  framers  as  indicated  by  the  language  employed.  The 
operation  and  effect  of  the  instrument  wiU  not  be  extended  by  con- 
struction beyond  the  fair  scope  of  the  terms  employed,  merely  because 
the  more  restricted  and  literal  interpretation  might  be  inconvenient  or 
impolitic,  or  because  a  case  may  be  supposed  to  be  to  some  extent  within 
the  reasons  which  led  to  tiie  introduction  of  some  particular  provision, 
plain  and  precise  in  its  terms. 

A  commissioner  of  appeals  is  not  a  Judge  of  the  Court  of  Appeals,  and  is 
not  prohibited  by  section  21  of  article  6  of  the  State  Constitution  fix)m 
acting  as  referee. 

(Argued  April  23d,  1872  ;  decided  April  80th,  1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Oourt  in  the  third  judicial  department,  affirming  an  order  of 
Special  Ten^  denying  a  motion  to  vacate  an  order  of 
reference. 

An  order  was  entered  by  stipulation  referring  this  action 
to  Hon.  BoBEBT  Eabl  to  hear  and  determine.  A  motion 
was  made  on  behalf  of  defendant  to  vacate  the  order  upon 
the  ground  that  the  referee  being  a  commissioner  of  appeals 
could  not  act,  which  motion  was  denied. 

Samud  Hand  for  the  appellant.  In  construing  a  consti- 
tution, the  intent  of  the  framers  must  be  sought  for,  and 
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when  discovered  is  to  prevail  over  the  literal  meaning  of  the 
words.  {People  ex  rel.  Jackson  v.  Potter^  Ct.  of  Appeals, 
Jan.,  1872.) 

D.  S.  Morrel  for  the  respondent.  ,  The  language  of  section 
21,  article  6  of  the  Constitution  is  clear  and  precise,  and  does 
not  include  commissioners  of  appeals.    (Smith's  Com.,  6-7.) 

Allen,  J.  A  fundamental  rule,  in  the  interpretation  of 
written  laws  or  instruments  of  any  kind,  is  to  construe  them 
according  to  the  sense  of  the  terms  and  the  intention  of  the 
framers  of  the  laws  or  parties  to  the  instruments.  That 
intention  is  first  to  be  sought  from  the  words  employed,  and 
if  the  language  is  unambiguous,  the  words  plain  and  clear, 
conveying  a  distinct  idea,  there  is  no  occasion  to  resort  to 
other  means  of  interpretation.  Efiect  must  be  given  to  the 
intent  as  indicated  by  the  language  employed.  Especially 
should  this  be  so  in  the  interpretation  of  a  written  Constitu- 
tion, an  instrument  framed  deliberately  and  with  care,  and 
adopted  by  the  people  as  the  organic  law  of  the  State. 

If  to  meet  exigencies  and  to  prevent  mischiefs  it  is  allow- 
able, sometimes,  to  depart  from  the  strict  letter  of  a  law  and 
imply  an  intent  not  clearly  expressed  in  the  construction  of 
ordinary  statutes, .  which  may  be  framed  in  haste  and  with 
none  of  the  formalities  that  attend  the  preparation  and 
adoption  of  a  State  Constitution,  it  would  be  dangerous  in 
the  extreme  to  extend  the  operation  and  effect  of  a  written 
Constitution  by  construction  beyond  the  fair  scope  of  its 
terms,  merely  because  a  restricted  and  more  literal  interpre- 
tation might  be  inconvenient  or  impolitic,  or  because  a  case 
may  be  supposed  to  be,  to  some  extent,  within  the  reasons 
which  led  to  the  introduction  of  some  particular  provision 
plain  and  precise  in  its  terms. 

That  would  hejpro  ianto  to  establish  a  new  Constitution  and 
do  for  the  people  what  they  have  not  done  for  themselves. 
The  terms  of  the  instrument  being  clear  and  free  from  doubt, 
and  having  a  well  understood  meaning  find  application,  the 
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better  way  is  to  Btaad  upon  the  maxim  ita  lex  scripta  e^t^ 
and  leave  any  supposed  defect  or  omission  to  be  remedied  \fj 
the  people  or  by  legislation. 

The  question  whether  commissioners  of  appeals  should  be 
subject  to  all  the  provisions  affecting  judges  of  the  Court  of 
Appeals,  and  of  other  courts,  is  one  of  policy,  or,  perhaps, 
convenience,  and  does  not  involve  any  principle  or  interfere 
Witt  the  general  Bcheme  of  the  jndiciaiy  article. 

Full  effect  can  be  given  to  every  part  and  provision,  accord- 
ing to  its  terms,  by  adhering  to  the  ordinary  rules  of  inter- 
pretation, and  restricting  the  operation  of  the  section  pro- 
hibiting certain  judicial  officers  from*acting  as  referees  to  the 
judges  and  justices  expressly  named.  The  whole  judiciary 
article  (art.  6)  is  framed  with  care,  and  its  authors  closely  and 
clearly  discriminated  between  the  different  courts  and  classes 
of  judicial  officers  referred  to  in  it.  The  Court  of  Appeals  is 
constituted  by  section  two,  and  is  made  to  consist  of  a  chief 
judge  and  six  associate  judges.  These  are  the  judges  of  the 
Court  of  Appeals,  and  the  only  judges  of  that  court.  By 
section  four,  all  causes  pending  in  the  then  existing  Court  of 
Appeals  were,  upon  the  organization  of  the  present  court, 
vested  in  it,  and  the  former  court  ceased  to  exist.  There  was 
and  is  but  one  Court  of  Appeals,  but  the  causes  which  were 
pending  in  the  former  court  on  a  day  named  were  ordained 
to  be  heard  ^^  by  a  Commission  of  Appeals,"  to  be  composed 
of  **fivQ  Commissioners  of  Appeals,"  with  power  in  the 
Court  of  Appeals  to  order  any  of  such  causes  to  be  heard  in 
that  court. 

The  existence  of  the  coiftnission  was  limited  to  three 
years.  It  was  a  tribunal  created  for  a  temporary  purpose 
and  was  not  a  part  of  the  permanent  judicial  oiganiza- 
tion,  and  the  members  were  not  a  part  of  the  permanent 
judicial  force  of  the  State.  Hence  they  were  not  necessarily 
included  in  many  of  the  important  provisions  of  the  Consti- 
tution affecting  the  judicial  system  then  organized,  and  the 
judges  of  the  permanent  courts  then  established. 

The  tribunal  is  called  a  "  commission  of  appeals,"  and  the 


1872.]  Sbitlb  v.  Van  Eteba.  288 

Opinion  of  the  Court,  per  Allkn,  J. 

members  of  it  '^  commissionerB  of  appeals,"  or  ^^  commis- 
sionerSy"  whenever  any  reference  is  made  to  it  or  them. 
Sabseqnent  sections  (§§  6, 7)  provide  for  a  Sapreme  Court,  to 
be  composed  of  ^^the  justices  now  in  office"  and  for  the 
organization  of  the  general  terms  of  that  court. 

Section  8  declares  that  no  ^^  jndge  or  justice  shall  sit  at  a 
general  term  or  in  the  Court  of  Appeals "  in  review  of  his 
own  decision.  The  terms  used  in  designating  the  officials 
and  the  courts  are  strictly  applicable  to  the  Court  of  Appeals 
and  Supreme  Court,  and  to  them  only,  and  do  not  describe 
the  commission  or  the  commissioners  of  appeals. 

Section  10  prohibits  the  judges  of  the  Court  of  Appeals 
and  the  "justices  of  the  Supreme  Court"  from  holding  any 
other  office.  The  convention  used  the  same  words  before 
used  in  the  creation  of  the  offices  referred  to,  properly  desig- 
nating the  one  as  "judges"  and  the  other  as  "justices" 
of  the  respective  courts,  but  neither  tide  is  equivalent  to  or 
synonymous  with  "commissioner,"  and  cannot  without 
resorting  to  an  undue  latitude  of  interpretation  be  held  to 
indicate  any  other  judicial  officer  than  those  expresssly 
named. 

It  would  be  to  disfranchise  by  implication.  "Judges  of 
the  Court  of  Appeals  and  justices  of  the  Supreme  Court," 
may  be  removed  by  concurrent  resolutions  of  the  legislature. 
Other  "judicial  officers,"  which  includes  "  commissioners  of 
appeals,"  may  be  removed  by  a  different  process.    (§  11.) 

Commissioners  of  appeals  are  judicial  officers,  and  doubtless 
judges  in  the  ordinary  sense  of  that  term,  but  they  are  not 
named  as  judges  in  the  Constitution,  and  are  not  judges  of 
the  Court  of  Appeals  or  justices  of  the  Supreme  Court. 

The  salaries  of  the  "judges  and  justices,"  mentioned  in 
the  sections  preceding  the  14th,  are  regulated  by  that  section, 
and  their  diminution  during  their  term  of  office  prohibited. 

The  compensation  of  commissioners  of  appeals  was  left  to 
the  discretion  of  the  legislature.  A  permanent  provision 
was  not  necessary. 

The  section  under  which  the  question  before  us  arose  is 
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the  2l8t,  which  prohibits  "judicial  oflScers,"  except  jus- 
tices of  the  peace,  from  receiving  to  their  own  use  any  fees 
or  perquisites  of  office.  The  term  includes  judges  and 
justices  of  all  courts  and  all  persons  exercising  judicial  powers 
in  virtue  of  their  office.  The  same  section,  however,  where 
it  imposes  other  restrictions,  limits  it  to  certain  judges  and 
justices  particularly  specified,  and  while  a  "judge  of  the 
Court  of  Appeals "  is  prohibited  from  acting  as  referee,  a 
commissioner  of  appeals  is  not  named. 

It  is  not  enough  that  a  commissioner  of  appeals  exercises 
the  same  functions  as  a  judge  of  the  Court  of  Appeals,  to  the 
extent  of  the  jurisdiction  conferred ;  he  is  not  an  incumbent 
of  the  office  created  by  the  Constitution  under  that  name. 

The  inference  is  that  the  framers  of  the  Constitution  have 
used  the  same  title  to  desi&cnate  the  same  officer  in  every  part 
of  the  instrument. 

Courts  might  conjecture  that  the  same  policy  which  pro- 
hibited a  judge  in  a  city  court  in  Brooklyn  or  Buffalo,  from 
acting  as  referee  or  counsel,  would  extend  the  prohibition  to 
the  county  judge  of  Kings,  Erie  or  Albany,  and  other  judi- 
cial officers,  but  it  would  not  be  allowable  to  extend  it  by 
implication,  upon  the  ground  that  they  were  within  the  spirit 
and  reason  of  the  provision. 

In  People  v.  Jackson,  recently  decided  by  this  court,  literal 
effect  was  not  given  to  the  words  of  a  particular  clause, 
because  an  interpretation  thus  restricted  would  not  have  been 
in  harmony  with  other  parts  of  the  same  section  and  other 
parts  of  the  Constitution  relati^  to  the  same  subject,  and  all 
read  together  constitjiting  and  being  in  fact  a  part  of  an  entire 
system  for  the  perpetuation  of  the  Supreme  Court  and  the 
election  and  appointment  of  justices  of  that  court.  The  con- 
struction there  given  to  and  the  limitation  putvupon  the  ope- 
ration of  the  last  clause  of  §  9  of  art.  6  of  the  Constitution 
did  no  violence  to  language,  gave  full  effect  to  every  part  of 
the  instrument  relating  to  the  same  subject-matter  and  to  the 
plainly  declared  intent  of  its  framers,  and  was  in  the  spirit  of 
a  principal  canon  for  the  interpretation  of  written  instru- 
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ments,  that  every  part  should  be  read  together,  and,  when 
possible,  consistently  with  the  language  employed,  such  inter- 
pretation given  to  each  clause  as  will  make  every  other  clause 
and  part  operative  and  effective. 

There  is  no  occasion  for  the  application  of  this  rule  of  con- 
struction in  this  case.  Section  21  of  art.  6  is  complete  in 
itself,  and  is  independent  of  every  other  part  of  the  Constitu- 
tion. 

The  prohibition  is  simple  and  direct,  contained  in  a  single 
paragraph,  the  terms  of  which  are  apposite,  conveying  a  dis^ 
tinct  and  definite  idea,  and  if  they  are  extended  it  can  only 
be  done  by  conjecture  as  to  the  possible  intent  of  the  framers 
of  the  clause,  and  upon  a  theory  as  to  some  policy  supposed 
to  be  shadowed  forth.  The  effect  of  the  prohibition  cannot 
be  enlarged  by  conjecture  or  implication.  If  it  should  be 
attempted  to  include  judicial  officers  other  than  those  named, 
for  the  reason  that  they  are  within  the  spirit  and  policy  of  the 
prohibition,  it  would  be  difficult  to  draw  the  line  and  say 
which  should  be  included  and  which  excluded,  and  the  inter- 
pretation and  operation  of  the  Constitution  would  depend 
much  on  judicial  discretion. 

The  decision  of  the  court  below  is  well  sustained  by  the 
opinion  of  Judge  Jackson  at  Special  Term.  With  the  ques- 
tion suggested  as  to  the  propriety  of  commissioners  of  appeals 
acting  as  referees,  we  have  no  concern. 

The  order  must  be  affbmed. 

All  concur. 

Judgment  affirmed. 
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SoLOiconT  D.  Wbavbb,  Respondent,  v.  Jahbs  P.  Bardbv, 

Appellant. 

The  capital  stock  of  an  incorporated  company  is  personal  property  ;  it  has 
not,  nor  has  the  certificate  or  other  evidence  of  title  or  ownership,  any 
of  the  qualities  of  commercial  or  negotiable  paper. 

As  a  rule,  the  purchaser  or  assignee  of  shares  of  the  capital  stock  in  a  cor* 
poration  acquires  no  other  or  better  title  than  the  seller  or  assignor  has, 
and  takes  it  subject  to  the  legal  and  equitable  rights  of  third  persons. 

The  owner  cannot  be  divested  of  his  property  except  by  his  own  voluntary 
act  and  consent,  or  by  some  act  which  would  be  effectual  to  give  title,  as 
against  him,  to  other  movable  property  and  choses  in  action. 

If  the  rightftil  owner  has  invested  another  with  the  usual  evidence  of  title,  or 
an  apparent  authority  to  dispose  of  it,  he  will  not  be  allowed  to  make 
claim  against  an  innocent  purchaser  for  a  valuable  consideration,  dealing 
upon  the  faith  of  such  apparent  ownership  or  right  of  disposition. 

To  entitle  a  purchaser  to  the  protection  of  a  court  of  equity  as  against  the 
legal -title  or  a  prior  equity,  he  must  not  only  be  a  purchaser  without 
notice,  but  he  must  be  a  purchaser  for  a  valuable  consideration  actually 
paid ;  he  must  have  paid  the  purchase-money,  or  some  part  thereof,  or 
have  parted  with  something  of  value  ui>on  the  faith  of  such  purchase, 
before  he  had  notice  of  the  prior  right  or  equity.  Mere  seeurity  given 
for  the  purchase-money,  or  a  credit  upon  a  pre-existent  debt,  is  not 
sufficient 

Where  stock  is  transferred  partly  in  payment  of  a  precedent  debt  and  partly 
for  a  consideration  paid  at  the  time,  the  purchaser  will  not  be  regarded 
as  a  holder  for  value  as  against  one  having  the  legal  title  or  a  prior  equity, 
so  &r  as  the  assignment  was  received  in  payment  of  the  precedent  debt 
(Gboyeb,  J.,  dissenting),  but  is  entitled  to  a  lien  for  the  amount  of  the 
consideration  x>aid,  and  to  a  repayment  of  that  amount,  before  he  will  be 
required  to  reconvey  the  stock. 

(The  authorities  upon  the  question  as  to  who  is  a  bonafde  holder  for  value 
collated  and  discussed.) 

Under  &  general  denial  in  an  answer,  defendant  has  the  right  to  give  evi- 
dence controverting  any  facts  necessary  to  be  established  by  plaintiff,  but 
not  to  prove  a  defence  founded  upon  new  matter. 

The  complaint  alleged  in^substance  that  plaintiff  purchased  certain  shares 
of  stock,  but  that  the  stock  was,  without  plaintiff's  knowledge  or  assent, 
transferred  to  a  third  person,  who  subsequently  transferred  the  same  to 
defendant^  and  that  the  latter  refiised  to  transfer,  etc  Held,  that  under 
a  general  denial  defendant  could  not  prove  that  he  was  a  bona  fde  pur> 
chaser  for  value.    (Gboyeb,  ;  J.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  yeverBing  a  judgment  in  favor  of  defendant 
(which  was  entered  upon  decision  of  the  court  at  Special 
Term),  and  directing  a  judgment  in  favor  of  phdntiff. 

Action  to  compel  a  transfer  of  thirteen  shares  of  the  stock 
of  the  Knickerbocker  Stage  Company  of  New  York.  The 
&ct8  sufficiently  appear  in  the  opinion. 

8.  C.  Keder  for  the  appellant.  As  the,  reversal  was  not 
upon  questions  of  fact,  the  court  will  not  look  behind  the 
findings.  {Morse  v.  LvoerpooL  Ins.  Co,y  35  N.  Y.,  664; 
Baldwin  v.  Va/n  Duzer^  38  id.,  487.)  The  title  to  stock  was 
not  vested  in  Finch.  {Thatcher  v.  Ccmdee^  33  How.,  145.) 
Every  presumption  is  in  support  of  judgment.  {Orcmt  v. 
M(yrse^  22  N.  Y.,  323 ;  Camum  v.  PvUz^  21  id.,  647.)  Under 
general  issue  defendant  could  show  title  out  of  plaintiff. 
{JSabinsan  v.  Frost,  14  Barb.,  536 ;  Schw/ler  v.  Sud.  R.  R. 
R.  Oo.j  id.,  653 ;  MiUer  v.  Decker,  40  id.,  228.)  .  Defendant 
was  a  iona  fide  purchaser.  {S(Mus  v.  Everett,  20  W.  R., 
267;  Hoffman  v.  C^fi,  22  id.,  285;  Talman  v.  Labosh,  1  ATf^f 
Duer,  354 ;  Crocker  v.  Crocker,  31  N.  Y.,  507 ;  McNeil  v. 
Tenth  National  Bank  of  N.  JT.,  Alb.  Law  Journal,  vol.  5, 
p.  43 ;  46  N.  Y.,  325.) 

2?.  B.  Prosser  for  the  respondent. 

Allen  J.  The  plaintiff  furnished  the  consideration  for  the 
transfer  of  the  shares  of  stock  from  Finch,  the  original  owner, 
the  same  having  been  made  in  satis&ction  of  a  debt  due  him 
from  the  assignor.  The  stock  was  transferred  into  the  name 
of  a  son  of  the  plaintiff,  who  was  also  a  son-in-law  of  the  ' 
defendant,  without  the  knowledge  or  consent  of  the  plaintiff, 
who  had  no  knowledge  that  the  transfer  had  been  made  in 
that  form  xmtil  some  time  in  1864,  long  after  the  transfer  by 
the  son  to  the  defendant.  The  son,  at  the  time  of  the  trans- 
fer by  Finch,  was,  in  the  language  of  the  report  of  the  referee, 
^'  to  some  extent  the  agent  of  the  plaintiff  in  New  York." 
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The  stock  was  transferred  by  the  son  of  the  plaintiff  to  the 
defendant  in  January,  1860,  "  in  part  payment  of  an  indebt- 
edness from  said  Llewellyn  (the  son)  to  defendant  of  over 
$2,500 ;"  and  ^^  the  defendant  at  the  same  time  sold  and 
delivered  to  said  Llewellyn  280  pounds  of  butter,  at  twenty 
cents  per  pound,  amounting  to  seventy  dollars,  which  was  a 
part  of  said  indebtedness,  paid  in  part  as  aforesaid."  "  Such 
purchases  of  said  stock  were  made  by  defendant's  son,  acting 
as  his  agent ;  and  the  sum  of  $520,  the  amount  agreed  upon 
as  the  value  of  said  stock,  was,  by  the  defendant,  credited 
upon  the  indebtedness  of  said  Llewellyn  by  the  defendant." 

The  evidence  is  that  the  butter  was  sold  to  the  assignor  of 
the  stock  on  the  third  of  January,  1860,  and  the  stock  was 
transferred  the  day  following. 

The  account  between  the  defendant  and  Llewellyn  Weaver 
was  made  an  exhibit  by  the  defendant,  and  discloses  a  long 
account,  commencing  in  1852 ;  the  last  item  on  the  debtor 
side  of  which  is  the  charge  of  seventy  dollars  for  the  butter ; 
and  the  first  item  on  the  credit  side  is  the  sum  of  $520  for 
the  shares  of  stock. 

The  transaction  was  simply  a  transfer  of  the  shares  of 
stock  by  Llewellyn  Weaver,  and  a  subsequent  entry  by  the 
defendant,  in  his  books,  of  the  credit  for  the  purchase-price. 
No  security  was  surrendered,  and  no  voucher  given. 

The  defendant  parted  with  nothing  as  a  consideration  for 
the  transfer. 

The  capital  stock  of  an  incorporated  company  is  personal 
property  p  and  it  has  not,  neither  has  the  certificate  or  other 
evidence  of  title  or  ownership,  any  of  the  qualities  of  com- 
mercial or  negotiable  paper. 

As  a  rule,  the  purchaser  or  assignee  of  shares  of  the  capital 
stock  in  a  corporation  acquires  no  other  or  better  title  than 
the  seller  or  assignor  has,  and  takes  it  subject  to  the  legal 
and  equitable  rights  of  third  persons.  The  rightful  owner 
may  be  estopped  by  his  own  acts  from  asserting  his  title,  as 
he  may  be  in  respect  to  other  property  of  a  like  character. 
If  he  has  invested  another  with  the  usual  evidence  of  title, 
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or  an  apparent  authority  to  dispose  of  it,  he  will  not  be 
allowed  to  make  claim  against  an  innocent  purchaser  dealing 
upon  the  faith  of  snch  apparent  ownership  and  jits  dispo- 
nendi.  (Du0tin  v.  Livingston^  9  J.  R.,  96 ; ,  Howe  v.  Staa^h- 
weather,  17  Mass.,  244 ;  McNeil  v.  Tenth  Ifa/t.  Bcmk,  lately 
decided  in  this  court  and  not  reported  [46  N.  Y.,  325 — Eep.] ; 
Arnold  v.  JSuffffleSj  1  R.  I.,  165.)  The  plaintiff,  ^he  owner 
in  fact  of  the  stock  in  controversy,  did  not  give  to  another 
the  external  evidence  of  authority  to  dispose  of  it,  and  did 
not  assent  to  placing  the  property,  or  the  evidence  of  property, 
with  his  son. 

Whatever  was  done  in  the  way  of  divesting  the  plaintiff 
of  his  property,  was  done  in  fraud  of  his  rights  and  without 
his  consent. 

An  unauthorized  sale,  although  for  a  valuable  considera- 
tion and  without  notice,  vests  no  higher  title  in  the  vendee 
than  was  possessed  by  the  vendor.  {Prescott  v.  Deforest,  16 
J.  E.,  159 ;  Wheelwright  v.  Depeyster,  1  id.,  471 ;  Williams 
V.  Merhj  11  W.  R.,  80 ;  Brower  v.  Peabody,  3  Ker.,  121 ; 
CoviU  V.  Hill,  4  Den.,  323).  The  property  in  the  capital 
stock  of  a  corporation  is  not  distinguishable  from  other  per- 
sonal property;  and  the  owner  cannot  be  divested  of  his 
property  except  by  his  own  voluntary  act  and  consent,  or  by 
some  act  which  would  be  effectual  to  give  title  as  against 
him  to  other  movable  property  and  choses  in  action. 

The  plaintiff  is  not  estopped,  as  against  the  defendant,  upon 
the  evidence  or  the  findings  of  the  referee,  from  asserting  his 
title  to  the  stock  and  the  dividends  upon  it.  The  original 
title  of  the  plaintiff  is  conceded,  and  the  defendant  seeks  to 
make  title  under  one  who  had  no  legal  title  or  authority  to 
transfer,  but  the  evidence  of  title  acquired  by  fraud  and 
without  the  authority  or  assent  express  or  implied  of  the 
plaintiff.  Such  a  title  cannot  avail  against  the  rightful 
owner.  {PcUoch  v.  National  JBank,  3  Seld.,  274.)  The 
only  doubt  or  diflBculty  as  to  the  right  of  the  plaintiff  to 
recover,  conceding  all  that  is  claimed  in  behalf  of  the 
defendant,  to  wit,  that  he  is  a  bona  fide  purchaser  for  value, 
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'Vfithont  notice  of  the  title  and  claim  of  the  plaintiff,  grows 
out  of  the  fact  that  the  legal  evidences  of  title  never  were 
in  the  plaintiff,  the  title  having  been  transferred  witliout 
fault  of  the  corporation  directly  from  Finch  to  Llewellyn 
Weaver,  and  from  the  latter  to  the  defendant.  It  is  not  the 
case  of  a  transfer  under  a  forged  power  of  attorney  or  by  a 
person  of  the  same  name  as  the  rightfnl  holder  of  the  stock. 
A  party  could  not  be  divested  of  the  title  to  his  property  by 
such  means,  and  would  have  a  remedy  over  against  the  cor- 
poration permitting  the  transfer,  or  might  follow  his  stock  and 
reclaim  it  from  the  transferee.  (See  Davis  v.  jBank  of  JEng- 
land,  2  Bing.,  393 ;  Sewail  v.  Boston  Water  Power  Company, 
4  Allen,^277 ;  Duncan  v.  LunOey,  2  McN.  &  &•,  30. 

The  plaintiff  here  has  no  remedy  against  the  corporation 
for  permitting  the  transfer  and  issuing  the  new  certificates  to 
the  son  of  the  plaintiff.  The  corporation  was  not  careless  or 
negligent  in  the  transaction,  and  no  wrongful  act  was  com- 
mited  by  its  ofiScers. 

At  the  time  of  the  transfer  to  the  defendant  his  assignor 
was  insolvent  and  continued  so  until  his  death.  The  only 
remedy,  therefore,  of  the  plaintiff  is  to  follow  his  stock  into 
the  hands  of  the  defendant,  and  reclaim  it,  with  the  dividends, 
upon  the  strength  of  his  superior  title,  and  he  is  entitled  to 
recover  unless  the  defendant  is  a  purchaser  for  a  valuable  con- 
sideration and  in  good  faith.  In  Crocker  v.  Crocker,  31  N. 
Y.,  507,  the  claimant  and  rightful  owner  of  the  stock  had 
conferred  the  apparent  right  of  property  in  bank  stock  upon 
a  third  party  who  had  abused  his  confidence,  and  yet  was 
allowed  to  recover  except  as  against  a  purchaser  in  good  faith 
and  for  a  valuable  consideration  for  an  advance  made  on  the 
faith  and  security  of  the  stock. 

The  referee,  upon  the  fsu^  found,  held  that  the  defendant 
was  the  owner  of  the  shares  in  good  faith  and  for  a  valuable 
consideration  paid  by  him  therefor,  and  the  complaint  was  dis- 
missed on  that  ground. 

The  plaintiff  was  defeated  on  the  groqnd  that  the  defendant 
had  acquired  a  title  superior  in  equity  to  that  of  the  plaintifi. 
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by  a  pnrcUase  in  good  faith  without  notice  of  the  claim  or  of 
any  defect  in  the  title  and  for  a  valuable  consideration  paid. 
The  referee  was  clearly  right  in  his  views  that  a  purchase, 
without  notice  of  the  plaintiff's  claim  alone,  would  not  pro- 
tect the  defendant,  and  that  something  more  than  a  good  con- 
sideration, a  consideration  which  would  be  sufficient  as' 
between  the  parties  to  the  transaction,  was  necessary  to  shield 
him  against  the  claim  of  the  plaintiff. 

He  recognized  the  rule  that  the  consideration  must  be  val- 
uable and  actually  paid,  and  that  the  defendant  must  have 
parted  with  value  upon  the  faith  of  .the  purchase,  and  his 
error  was  in  regarding  the  credit  of  the  purchase  price  in  his 
books  to  the  account  of  the  assignor  as  a  'Valuable  considera- 
tion paid." 

In  speaking  of  a  consideration  which  is  to  protect  against 
prior  and  latent  equities,  the  terms  ^^price  paid "  and  ^^  val- 
uable'consideration  "  are  used  as  convertible  terms.  {WUr 
laaghby  v.  WiOi/ughby,  1  T.  K.,  Y63,  767.)  To  entitle  a  pur- 
chaser to  the  protection  of  a  court  of  equity,  as  against  the  legal 
title  or  a  prior  equity,  he  must  not  only  be  a  purchaser  with- 
out notice,  but  he  must  be  a  purchaser  for  a  valuable  consid- 
eration, that  is,  for  value  paid. 

Where  a  man  purchases  an  estate,  pays  part  and  gives  bond 
for  residue,  notice  of  an  equitable  incumbrance  before 
pfayment  of  the  money,  though  after  giving  the  bond,  is 
sufficient.  {TovrviUe  v.  Naiah,  8  P.  Wms.,  806;  Story 
V.  Lord  WindaoTy  2  Atk.,  630.)  Mere  security  to  pay 
the  purchase  price  is  not  a  purchase  for  a  valuable  con- 
sideration. {Ha/rdingham  v.  NiohoUa^  8  Atk.,  804 ;  Maun- 
drell  V.  MwwndreUy  10  Ves.,  246-271 ;  Jaehaon  v.  Cad/voeU^ 
1  Cow.,  622 ;  JeweU  v.  PaJmer^  7  J.  C.  R.,  66.)  The  decisions 
are  placed  upon  the  ground,  according  to  Lord  Habdwioke, 
that  if  the  money  is  not  actually  paid  the  purchaser  is  not 
hurt.  He  can  be  released  from  his  bond  in  equity.  Chan- 
cellor Walwobth  lays  down  the  rule  as  follows :  "  To  entitle 
a  party  to  the  character  of  a  hona  fide  purchaser,  without 
notice  of  a  prior  right  or  equity,  such  party  must  not  only 
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have  obtained  the  legal  title  to  the  property,  but  he  must  have 
paid  the  purdiase-monej,  or  some  part  thereof,  at  least,  or 
have  parted  with  something  of  value  upon  the  faith  of  such 
purchase  before  he  had  notice  of  such  prior  right  or  equity.'* 
{De  MoU  V.  Stamiey^  3  Barb.  Oh.  R.,  403) ;  and  see  CaldweU  v. 
BarUetty  3  Duer,  341 ;  Keyea  v.  HcuibTOucky  id.,  373.)  In 
Root  V.  Freiioh  (13  W.  R,  670),  it  was  held  that  while  a 
transfer  of  goods  by  a  fraudulent  buyer  to'  a  purchaser  in 
good  faith,  and  who  gave  value  'for  them,  that  is,  paid  for 
them  at  the  time  of  the  transfer,  made  advances  upon  them, 
incurred  responsibilities  upon  the  credit  of  them,  or  received 
them  in  pledge  for  money  or  property  loaned  upon  the 
strength  of  them,  might  hold  the  goods  against  the  seller,  the 
original  owner  who  had  been  defrauded  of  them,  that  a  trans- 
fer of  the  goods  to  a  hona  fide  creditor  of  the  fraudulent  pur- 
chaser in  payment  of  a  pre-existing  debt  did  not  constitute 
the  creditor  a  hona  fide  purchaser  for  a  valuable  consideration. 
Butler  V.  Harrison  (Cowp.,  665)  was  cited  with  approval,  in 
which  it  was  held  that  the  mere  passing  money  to  the  credit 
of  another,  where  there  is  no  new  credit  given,  nor  acceptance 
of  new  bills  or  simi  advanced  in  consequence,  it  was  not  a 
payment.  The  situation  of  the  ])arty  was  not  changed,  and 
he  had  parted  with  nothing.  That  is  all  that  was  done  by  the 
defendant  here.  The  same  principle  is  affirmed  in  Padgett 
V.  Lavrrenoe  (10  Paige,  170),  the  chancellor  holding  that  the 
purchaser  of  the  legal  title  to  property  who  receives  a  convey- 
ance thereof  merely  upon  the  consideration  of  a  prior  indebted- 
ness of  the  grantor  is  not  entitled  to  protection  as  a  bona  fide 
purchaser,  without  notice  of  a  prior  ecjaity  of  a  third  person 
therein.  But  the  relinquishment  of  a  valid  security  which 
the  purchaser  before  held  for  his  debt,  and  which  cannot 
be  recovered,  so  as  to  place  him  in  the  same  situation  substan- 
tially as  to  security  as  he  was  in  prior  to  his  purchase,  may 
entitle  him  to  such  protection.  This  case  is  cited  with 
approval  in  Peck  v.  MaUama  (6  Seld.,  546).  This  court,  in 
Wood  V.  JSobinson  (22  N.  Y.,  564),  held  that  a  mortgagee 
who  had  taken  a  mortgage  to  secure  a  precedent  debt  was 
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not  entitled  to  protection  against  a  prior  latent  eqnity.  Nothing 
was  advanced  at  the  time,  and  no  securifjr  was  given  up, 
neither  was  there  any  definite  contract  for  extending  the  credit 
on  the  demands  held  by  the  creditor.  Judge  Denio  lays  down 
the  proposition  broadly,  and  all  the  judges  concurred :  "  When 
a  conveyance  is  made,  or  a  security  taken,  the  co^ideration  of 
which  was  an  antecedent  debt,  the  grantee  or  party  taking  the 
security  is  not  looked  upon  as  a  honafde  purchaser ;"  and  again, 
^^  it  is  well  settled  that  a  grantee  or  incumbrancer  who  does  not 
advance  anything  at  the  time,  takes  the  interest  assigned  sub- 
ject to  any  prior  equity  attaching  to  the  subject.''  The  doc- 
trine that  a  valuable  consideration  is  necessary  to  create  a 
defence  against  prior  equities,  is  the  doctrine  of  courts  of 
equity  in  other  States  and  in  England,  as  applied  to  the  trans- 
fer of  real  or  personal  property,  and  choses  in  action  other 
than  negotiable  instruments.  The  only  difficulty  has  been  in 
determining  what  is  a  ^^  valuable  consideration." 

It  is  generally  admitted  that  the  mere  existence  of  a  prece- 
dent  debt  is  not  a  sufficient  consideration  to  support  a  con- 
veyance as  against  prior  equities;  but  in  some  States  it  is  held 
that  when  made  in  absolute  payment  and  satisfaction  of  an 
antecedent  debt,  the  purchase  will  be  regarded  as  a  purchase 
for  value.  But  that  is  not  the  rule  in  this  State.  {Dickson  v. 
TiUinghasi,  4  Paige,  215.) 

^  In  this  State  the  rule  has  been  applied  to  the  transfer  of 
bills  of  exchange  and  promissory  notes,  and  the  party  taking 
them  in  payment  of  or  as  security  for  an  antecedent  debt 
when  no  new  credit  is  given,  security  surrendered  or  obliga- 
tion incurred,  has  not  been  regarded  as  a  bona  fide  holder  for 
value  as  against  third  persons  having  prior  equities,  but  the 
decisions  have  not  been  in  entire  harmony  with  those  of  the 
Supreme  Court  of  the  United  States  and  some  of  our  sister 
States.  The  rule  as  applied  to  negotiable  instruments  in  this 
State  has  been  criticised  and  quarreled  with  by  individual 
judges,  but  whenever  it  has  come  directly  in  judgment,  the 
doctrine,  as  first  announced  in  CoddingUm  v.  Bay  (20  J.  R. . 
637),  has  been  adhered  to.    The  claim  to  distinguish  between 
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commercial  iDgtroments  and  other  chofiee  io  action  and  pro- 
perty InterestB  has  been  based  upon  the  suppoeed  interests 
of  commerce  and  the  necessity  of  giving  the  freest  circa- 
lation  to  instruments  so  generally  used  in  commercial  transac- 
tions. Bills  of  exchange  and  promissory  notes  do  consti- 
tute in  a  great  measure  the  medium  of  exchange  between 
merchants  and  take  the  place  of  money,  and  they  pass  from 
hand  to  hand  transferable  by  indorsement  or  mere  delivery, 
and  many  have  thought  that  it  would  have  been  better  if,  in 
all  cases  of  transfer  of  that  class  of  instruments  in  good  faith 
and  in  the  ordinary  course  of  business  and  upon  a  sufficient 
consideration  as  between  the  parties,  the  same  luid  been  held 
valid,  and  to  have  vested  a  good  title  in  the  transferree,  Bay 
V.  Coddtngton  (5  J.  0.  K.,  54),  affirmed  in  the  Court  for  the 
Correction  of  Errors  (20  J.  R.,  637),  was  to  the  efiEect  that  to 
give  title  as  against  the  rightful  owner  of  commercial  paper 
fraudulently  transferred,  it  must  be  received  by  the  transferree 
not  only  in  the  ordinary  course  of  business  and  without 
notice,  but  also  for  a  present  value,  for  a  fair  and  valuable 
consideration  given  or  allowed  at  the  time,  that  credit  must 
be  given  to  and  value  parted  with  on  the  strength  of  the 
identical  paper,  and  that  a  past  consideration  or  antecedent  debt 
or  liability  was  not  sufficient.  A  mere  receipt  of  a  bill  or 
note  in  payment  of  or  as  security  for  a  precedent  debt  has 
never,  in  this  State,  been  held  sufficient  to  protect  the  title 
of  the  holder  as  against  the  equities  of  third  persons,  and 
some  new  credit  must  be  given,  new  advance  made,  orisome 
prior  security  parted  with,  or  a  debt  absolutely  satisfied  and 
extinguished,  in  order  to  complete-  the  title  of  the  holder. 
(See  cases  cited  in  FaHngUm  v.  Frankfort  Banky  24  Barb., 
554.) 

In  this  court  the  rule  has  not  been  departed  from ;  on  the 
contrary,  it  has  been  recognized  and  followed  in  Yov/ng  v. 
Leo  (2  Ker.,  651) ;  Boyd  v.  Oiwinimgs  (17  N.  Y.,  101) ; 
jEssex  County  Bank  v.  Ru9sell  (39  N.  T.,  673) ;  Brown  v. 
Leavitt  (31  id.,  113).  Bbown,.  J.,  in  Bank  of  New  York  y. 
Vandervorst  (32  N.  Y.,  553),  says :  "  The  rule  is,  that  if  the 
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holder  parts  wiUi  anything  of  valne,  money,  property  or 
existing  secaritied,  at  the  time  he  receives  the  note,  and  upon 
the  faith  of  its  being  paid,  he  is  ipso  facto  clothed  with  the 
attribute  of  a  holder  for  value."  In  that  case  the  plaintiff 
had  taken  the  note  in  controversy  as  a  collateral  security  for 
a  loan  made  at  the  time  upon  another  note  and  the  bank  wa0 
held  to  be  a  holder  for  value.  In  Lawrence  v.  Clark  (36  N, 
Y.,  128),  it  was  decided  that  a  party  receiving  a  note  on  a 
precedent  debt,  without  surrendering  or  relinquishing  any 
security  or  right  respecting  it,  is  not  a  honajide  holder  of  the 
same.  The  note,  before  it  fell  due,  had  been  transferred  '^  by 
the  payees  to  the  plaintiff,"  who  received  and  accepted  it  upon 
and  in  part  payment  of  a  prior  existing  indebtedness  ^'  of  the 
payees  to  them."  Coddmgtan  v.  Bay  ;  Fwrrmgtan  v.  Franh- 
fortJSanky  swjpra;  Rosa  v.  Broiheraon  (10  W.  R.,  85),  and 
Payn  v.  CuUer  (13  id.,  606)  were  cited  with  approval,  and  the 
doctrine  that  a  creditor  receiving  the  transfer  of  a  negotiable 
note  in  payment  of  a  precedent  debt  without  giving  up  any 
security,  takes  it  subject  to  all  equities  existing  between  the 
original  parties,  reasserted.  (See,  also,  Chrysler  v.  BenoiSf 
43  N.  Y.,  209.)  Here  the  defendant  parted  with  or  sur- 
rendered no  security,  and  his  situation  was,  in  no  respect, 
changed  by  the  transaction,  and  if  the  title  which  he  acquired 
is  to  be  determined  by  the  very  liberal  rules  which,  in  view 
of  the  convenience  if  not  the  necessities  of  commerce,  have 
been  established  in  respect  to  negotiable  instruments,  the 
defendant  is  not  to  be  regarded  as  a  holder  for  value  so  &r  as 
the  assignment  was  received  in  part  payment  of  the  pre- 
cedent debt.  If  the  butter  was  sold  upon  the  faith  of  the 
transfer  of  the  stock,  the  defendant  would  be  entitled  to  bo 
repaid  that  amount  before  reconveying  the  stock. 

He  would  be  entitled  to  a  lien  for  the  price  of  the 
butter. 

The  Supreme  court  properly  reversed  the  judgment  of  the 
referee,  but  it  was  not  a  case  for.  judgment  absolute  for  the 
plaintiff.    A  new  trial  should  }iavebeen  awarded.    . 

So  much  of  the  judgment  of  the  Supreme  Court  as  gives 
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judgment  for  the  plaintiff  is  reversed  and  a  new  trial  is 
granted,  costs  to  abide  event. 

Gboveb,  J.  The  counsel  for  the  respondent  'insists  that 
the  judgment  is  not  a  final  determination  of  the  controversy, 
and  therefore  not  appealable  to  this  court.  The  judgment 
determines  that  the  plaintiff  is  entitled  to  the  thirteeh  shares 
of  stock,  the  subject  of  the  litigation,  and  adjudges  and 
directs  the  defendant,  within  five  days  after  notice  of  its 
entry,  to  assign  and  deliver  the  same  to  the  plaintiff,  together 
with  all  evidence  and  papers  relating  to  the  title.  It  also 
determines  that  the  plaintiff  is  entitled  to  recover  costs  of 
the  defendant,  and  adjusts  the  amount  thereof  at  $403.55, 
and  awards  execution  therefor  against  the  defendant ;  in  these 
respects  the  judgment  is  final  and  the  plaintiff  can  at  once 
proceed  to  obtain  satisfaction.  But  the  judgment  farther 
determines  that  the  defendant  shall  account  for  and  pay  over 
to  the  plaintiff  all  interest  and  dividends  received  .by  him 
upon  such  stocks,  and  appoints  a  referee  to  take  and  state  an 
account  thereof,  and  determines  the  manner  in  which  such 
account  shall  be  taken,  and  provides  that  upon  the  confirma- 
tion of  this  report  the  plaintiff  shall  have  judgment  for  the 
amount  so  found  to  have  been  received  by  the  defendant.  In 
respect  to  this,  the  judgment  is  not  final.  The  Code,  section  11, 
provides  that  an  appeal  may  be  taken  to  this  court  from  any 
actual  determination  made  at  a  General  Term  of  the  Supreme 
Court  and  in  a  judgment  in  an  action  commenced  therein  or 
brought  there  from  another  court.  In  this  case  the  judgment 
actually  determines  the  title  to  the  stoek,  and  provides  that  the 
defendant  shall  within  five  days  afler  notice  of  its  entry,  trans- 
fer the  same  to  the  plaintiff.  It  also  awards  execution  against 
the  defendant'  forthwith  for  the  costs.  In  respect  to  the 
recovery  of  the  interest  and  dividends  received  by  the  defend- 
ant, there  appears  to  have  been  a  severance  and  a  separate 
and  distinct  judgment  directed  by  the  court  therefor.  This 
somewhat  novel  proceeding  resulted  from  the  award  of  final 
]udgraent  by  the  General  Term  instead  of  ordering  a  new 
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trial  upon  the  reversal  of  the  judgment  of  the  Special  Term. 
JB'utler  V.  Zee  et  al.  (3  Eeyes,  70)  and  Adams  v.  Fox  (27 
N.  Y.,  640),  are  eked  by  counsel.  In  the  former  the  judg- 
ment gave  the  plaintiff  relief  conditioned  upon  the  perform- 
ance bj  him  of  certain  acts  in  a  specified  time,  and,  in  case 
of  his  default,  dismissed  the  complaint  with  costs  to  the 
defendant.  It  was  no  final  judgment  in  favor  of  either  party, 
and  left  it  doubtful  for  which  party  such  judgment  would  be 
given.  The  latter  was  an  order  for  judgment  for  the  defend- 
ant upon  demurrer  to  the  complaint,  with  leave  to  the  plain- 
tiif  to  amend  upon  terms.  The  appeal  of  the  plaintiff  there- 
from, was  dismissed  for  the  reason  that  it  was  not  final,  but 
dependent  upon  the  election  of  the  plaintiff  to  amend  or  not 
upon  the  terms  imposed.  I  think  the  judgment  in  the  present 
case  must  be  regarded  as  final,  and  that  the  question  as  to  the 
interest  and  dividends  must  be  regarded  as  severed,  and  a  sepa- 
rate judgment  in  respect  thereto  provided  for.  The  counsel 
for  the  respondent  insists  that  the  defence  was  npt  admissible 
under  the  answer.  ThQ  complaint,  in  substance,  alleged  facts 
showing,  as  claimed  by  the  plaintiff,  that  he  was  the  owner 
of  thirteen  shares  of  stock  in  an  incorporated  stage  company 
in  New  York,  which  had  been  transferred  to  one  L.  J.  Wea- 
ver, for  the  plaintiff,  which  the  latter  had  transferred  to  the 
defendant,  as  the  defendant  claimed,  in  payment  of  a  debt  due 
from  the  defendant  to  him,  and  prayed  that  the  defendant 
might  be  adjudged  to  assign  and  deliver  such  stock  to  the 
plaintiff  and  pay  him  the  dividends  received  thereon.  The 
answer  was  a  general  denial.  To  establish  a  cause  of  action, 
the  plaintiff  was  bound  to  prove  that  he  was  the  legal  owner  of 
the  stock  or  equitably  entitled  to  the  same  as  against  the  defend- 
ant under  this  answer ;  the  defendant  had  the  right  to  give 
evidence  controverting  any  feet  necessary  to  be  established  by 
the  plaintiff  to  authorize  a  recovery,  but  not  to  procure  a 
defence  founded  upon  new  matter.  Upon  the  trial,  it  was 
proved  by  the  plaintiff  that  one  Fineli  had  formerly  owned 
the  stock.  That  he  assigned  the  same  with  other  property 
to  L.  J.  Weaver  and  one  Hutchins,  in  trust  for  his  creditors, 
SicKBLs— Vol.  IV.        38 
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of  whom  the  plaintiff  was  one.  That  Finch  compromised 
with  his  creditors  thereafter,  and  made  an  agreement  with 
the  plaintiff  to  take  the  stock  in  qnestion,  in  satisfaction  of 
the  balance  of  his  debt.  That  under  this  agreement  the  stock 
in  question  was  transferred  to  L.  J.  Weaver,  the  son  of  the 
plaintiff,  and  in  some  matters  his  agent  in  New  York,  with 
intent  to  satisfy  the  plaintiff's  debt.  That  the  plaintiff  was 
ignorant  of  the  stocks  being  transferred  to  L.  J.  Weaver,  or 
of  the  same  being  placed  in  his  name  upon  the  books  of  the 
company.  That  L.  J.  Weaver  subsequently  transferred  the 
same  to  the  defendant,  who  refused  to  transfer  the  same  to 
the  plaintiff,  upon  being  requested  so  to  do,  or  to  account  for 
and  pay  the  dividends  to  the  plaintiff.  The  iacts  proved 
showed  that  the  legal  title,  to  the  stocks  was  in  L.  J.  Weaver. 
Finch,  the  former  owner,  had  procured  the  same  to  be  assigned 
to  him  by  his  trustee,  without  indicating  any  interest  in  aAy 
other  person  therein.  It  was  registered  in  his  name  upon  the 
books  of  the  company ;  but  the  facts  proved  showed  that,  48 
between  him  and  the  plaintiff,  the  equitable  title,  was  in  the 
latter,  for  whom  L.  J.  Weaver  held  the  stock  as  trustee.  That 
L.  J.  Weaver'  transferred  the  stock  to  the  defendant,  who 
claimed  the  title  by  virtue  thereof.  This  established  the 
plaintiff's  right  to  the  stock  as  against  the  defendant,  unless 
he  was  a  bona  Jide  purchaser  from  L.  J.  Weaver.  {Crocker 
V.  Crockery  31  N.  Y.,  507.)  To  meet  this  case,  tl^e  defendant 
offered  to  prove  in  substance  that  he  was  a  bona  Jide  purchaser 
of  the  stocks  from  L.  J.  Weaver.  The  Special  Term  held, 
overruling  the  plaintiff's  objection,  that  this  was  admissible 
under  the  answer.  This  was  error.  Under  the  general  denial 
the  defendant  could  not  introduce  evidence  tending  to  show 
a  defence  founded  upon  new  matter,  but  such  only  as  tended 
to  disprove  any  fact  that  the  plaintiff  must  prove  to  sustain 
his  case.  The  plaintiff  was  not  bound  to  prove,  for  this  pur- 
pose, that  the  defendant  was  not  a  bona  fide  purchaser  for 
value  of  L.  J.  Weaver.  It  was  enough  for  him  to  show  his 
equitable  title  to  the  stock  in  the  first  instance,  and  then  it 
was  incumbent  upon  the  defendant  to  show  that  this  equitable 
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title  was  barred  as  againfit  him.  Showing  that  he  was  a  bofia 
fide  purchaser  from  L.  J.  Weaver  would  bar  this  equity ;  but 
this  was  a  defence  founded  upon  new  matter,  and  should  have 
been  set  up  in  the  answer,  and  then  the  plaintiJOT  would,  per^ 
haps,  have  been  prepared  to  meet  it.  Had  the  evidence  been 
excluded  by  the  Special  Term,  the  defendant  could,  if  so 
advised,  have  taken  steps  to  procure  an  amendment  of  his 
answer,  so  as  to  make  the  defence  admissible.  Had  the 
General  Term  reversed  the  judgment  upon  the  ground  that 
this  defence  was  improperly  admitted,  a  new  trial  should  have 
been  ordered  to  enable  the  defendant  to  procure  such  amend- 
ment, which  the  Special  Term  has  power  to  grant,  upon  terms 
deemed  reasonable.  Had  the  Oeneral  Term  ordered  a  new 
trial  and  the  defendant  had  appealed  therefrom,  the  order 
must  have  been  aflSrmed  by  this  court,  and  judgment  absolute 
for  the  plaintiff  ordered.  But  the  Oeneral  Term  did  not 
order  a  new  tri^l,  but  gave  judgment  absolute  for  the  plain- 
tiff. Such  a  disposition  of  the  case  can  only  be  sustained 
when  it  is  apparent  that  no  evidence  which  the  defendant  can 
give,  under  any  answer  which  the  Special  Term  has  the  dis- 
cretionary power  to  authorize,  will  establish  a  defence,  when,  as 
in  the  present  case,  the  defendant  has  had  no  occasion  to  apply 
for  the  exercise  of  this  discretion.  {CHriffm  v.  Marquardt^ 
VI  N.  T.,  28.)  The  facts  found  show  that  L.  j;  Weaver  had 
the  legal  title  to  the  stock ;  that  he  transferred  this  title  to 
the  defendant.  The  counsel  for  the  respondent  claims  that 
the  equitable  title  of  the  plaintiff  was  available  against  this 
title  of  the  defendant,  although  a6quired  upon  a  hona 
fide  purchase,  for  the  reason  that  L.  J.  Weaver  took  the 
title  without  the  knowledge  and  consent  of  the  plaintiff.  But 
the  plaintiff  never  had  the  legal  title  to  this  stock.  That  was 
transferred  to  L.  J.  Weaver  by  the  former  owner,  and  his 
transfer  of  the  same  to  a  hona  fide  purchaser  gave  the  latter 
this  title  and  a  right  in  equity  equal  to  that  of  the  plaintiff, 
and  thus  the  case  comes  within  the  familiar  principle  that 
where  the  equity  of  the  parties  is  equal,  the  legal  title  will 
prevail.    This  was  the  principle  upon  which  Crocker  v.  Crocker 
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{mpra)  was  decided.  The  length  of  time  that  the  legal  title 
had  been  held  by  the  trustee,  or  whether  taken  in  his  name 
with  the  assent  of  the  equitable  owner,  cannot  affect  the 
equities  between  such  owner  and  a  lona  fide  purchaser  from 
the  trustee.  Where  the  trustee  has  the  legal  title  and  trans- 
fers it  to  a  lona  fide  purchaser,  the  title  of  the  latter,  as  to 
real  estate,  has  always  been  held  to  prevail  as  against  any 
equity  to  which  the  estate  was  subject  in  the  hands  of  the 
trustee.  The  same  is  true  as  to  stocks  or  any  other  personal 
property.  This  does  not  result  from  any  idea  of  the  nego- 
tiability of  the  property,  whether  real  or  personal,  but  from 
the  principle  above  referred  to  that,  where  the  equities  are 
equal,  courts  of  equity  will  not  interfere  to  divest  the  legal 
title.  (See  McNeil  v.  Tenth  Natimial  Bank^  46  N.  T., 
826.)  The  proof  showed  that  the  defendant  was  a  Ixma 
fide  purchaser.  He  paid  for  the  stock  in  part  by  butter  sold 
at  the  time,  and  the  residue  of  the  price  was  applied  in  pay- 
ment of  an  existing  account.  {Brown  v.  Zeavitt,  31  N.  T., 
113  ;  Seymour  v.  WtZson^  19  N.  Y.,  417.)  I  have  examined 
the  exceptions  taken  to  other  rulings  upon  the  trial  as  to  the 
competency  of  evidence,  and  think  none  of  them  well  taken. 
The  judgment  of  the ,  General  and  Special  Terms  must  be 
reversed  and  a  new  trial  ordered,  costs  to  abide  event. 

All  concur  in  result,  except  Church,  Oh.  J.,  not  voting. 

Geovee,  J.,  dissents  from  opinion  of  Allen,  J.,  that  defend- 
ant is  not  a  bona  fide  purchaser. 

Judgment  reversed. 


1872  ]  Taussig  et  aL  v.  Habt.  301 


Statement  of  case. 


Joseph  Taussig  et  al.,  Appellants,  v.  Julius  Habt, 

Bespondent. 

Where  a  stock-  broker,  without  autnonty,  transfers  to  himself  stock  of  a 
customer  in  his  hands  for  sale,  in  case  the  stock  is  subsequently  sold  at  an 
adyance,  the  customer  can  charge  him  with  any  profits  realized  from  the 
transaction,  or  can  treat  him  as  having  converted  the  stock  to  his  own 
use,  and  charge  him  with  damages  for  the  conversion;  but  the  cus- 
tomer cannot  charge  him  with  the  price  or  yalue  of  the  stock,  either  as 
purchaser  or  as  having  converted  it,  and  at  the  same  time  claim  the 
stock  is  undisposed  of,  and  the  account,  for  that  reason,  not  closed. 

(Argued  April  22, 1872  ;  decided  April  80,  1872.) 

Appeal  from  judgment  ot  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  Tork,  aflSrming  a  judgment  in 
favor  of  the  defendant  entered  upon  the  report  of  a  referee. 

The  action  was  brought  by  plaintiffs,  as  brokers,  upon  an 
account  for  advances  and  commissions.  They  had  been 
engaged  in  purchasing  and  selling  stocks  and  gold  for  defend- 
ant ujader  an  agreement  that  the  latter  was  to  keep  ten  per 
cent  margin  in  their  hands  and  plaintiffs  to  advance  the 
remainder.  Among  other  transactions  plaintiffs  bought  for 
defendant  100  shares  Pacific  mail  stock,  which  stock  they 
subsequently  transferred  from  defendant  to  themselves,  report- 
ing to  him  the  existing  market  price,  and  crediting  him 
therefor. 

The  referee  found  that  the  transfer  was  of  no  force  as  a 
valid  sale,  and  defendant  was  entitled,  as  damages,  to  a  credit 
upon  plaintiffs'  account  of  its  value,  to  wit,  the  market  price 
then  existing ;  that  no  right  of  action  had  accrued,  for  the 
reason  that  all  the  stocks  purchased,  in  pursuance  of  the 
contract,  had  not  been  sold,  and  that  complaint  should  be  dis- 
missed with  costs. 

Ed/ward  L.  Andrews  for  the  appellants. 

■ 
Wilier  Shaw  for  the  i^espondent.    An  agent  to  seU,  cannot 

himself  become  the  purchaser.     {Cassa^d  v.   Jlinman^  6 
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Bosw.,  8 ;  Brtbce  v.  Damenportf^  36  Barb.,  349 ;  XJtica  Ins. 
Co.  V.  Toledo  Ins.  Co.^  17  id.,  132 ;  Bredmbecker  v.  ZoweUj 
82  id.,  9 ;  Morrison  v.  The  Ogdeasbv/rgK  R.  R.  Co.^  62  id., 
173  ;  Conhey  v.  Bond^  34  id.,  276 ;  Gonk&y  v.  Bond^  36  N. 
T.,  427 ;  N.  Y.  Central  Ins.  Co.  v.  The  National  Protection 
Ins.  Co.,  14  N.  Y.,  86.) 

BapauiO,  J.  The  conclusion  of  the  referee,  that  the  defend- 
ant is  entitled,  as  damages,  to  a  credit  upon  the  plaintiffs' 
account  of  the  value  of  the  100  shares  of  Pacific  mail  stock, 
which  the  plaintiffi  transferred  to  themselves  on  the  26th  of 
February,  at  the  then  market  price,  as  reported  by  them 
to  the  defendant,  and  the  conclusion  that  the  complaint 
should  be  dismissed  as  premature,  for  the  reason  that  such 
shares  have  not  been  sold,  cannot  stand  together.  The  defend- 
ant had  the  right  to  treat  the  sale  of  this  stock  by  the  plain- 
tiffs to  themselves  as  void,  and  to  demand  an  actual  sale  of 
the  stock,  in  which  event  he  would  incur  the  risk  of  any  loss 
arising  from  its  depreciation,  and  be  entitled  to  the  benefit  of 
any  rise,  or  he  could  elect  to  affirm  the  sale  and  hold  the 
plaintiffs  to  the  price  which  they  had  reported ;  but  he  could 
not  do  both.  If  the  plaintiffs  had,  after  taking  the  stock  to 
their  own  account,  sold  it  at  an  advance,  the  defendant  could 
charge  them  with  any  profit  realized  by  them  from  the  trans- 
action, or  he  might  treat  them  as  having  converted  the  stock 
to  their  own  use  and  charge  them  with  damages  for  the  con- 
version ;  but  he  cannot  charge  the  plaintiffs  with  the  prioe  or 
value  of  the  stock,  either  as  purchasers  or  as  having  converted 
it,  and  at  the  same  time  claim  that  the  stock  is  undisposed  ot, 
and  the  account  for  that  reason  not  closed. 

The  referee  having  adjudged,  the  plaintiffs  liable  for  the 
market  value  of  the  shares,  as  reported  by  them  on  the 
26th  of  February,  1870,  nothing  remained  to  be  done  except 
to  adjust  the  account  between  the  parties  on  that  basis. 
17  either  the  evidence  nor  the  report  disclose  the  state  of  this 
account.  The  case  does  not  appear  to  contain  all  the  evidence, 
but  shows  that  the  complaint  was  dismissed  on  the  sole  ground 
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that  the  action  was  prematnrely  broiight.  K  the  plaintifis  are 
held  to  have  converted  the  100  shares  to  their  own  use,  they 
are  chargeable  with  the  damages  for  that  conversion ;  bnt  that 
does  not  preclude  them  from  recovering  whatever  sums  the 
defendant  mav  owe  them  on  the  other  transactions  embraced 
in  the  account.  The  judgment  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Otbtts  Hall  McOobmiok,  Respondent,  v.  The  Peknsylva-     JJJ  |g 
NiA  Centbal  Bailboad  Company,  Appellant.  4Q  aosi 


Where  the  court  has  jurisdiction  of  the  subjeclrmatter  of  an  action,  con- 
sent will  confer  Jurisdiction  of  the  person,  and  in  case  of  a  foreign  cor- 
poration such  consent  may  be  expressed  by  appearing  by  attorney  and 
answering  generally  in  the  action.  {JoTies  v.  ilT.  A  i^T.  T,  Transportation 
Co.,  50  Barb.,  193,  criticised  and  limited.) 

Plaintiff  went  with  his  baggage  to  defendant's  depot  in  Philadelphia  to 
take  passage  to  Chicago ;  upon  presenting  his  baggage,  the  baggage-mas- 
ter, in  accordance  with  a  rule  of  the  defendant,  declined  to  check  until 
plidntiff  had  procured  his  passage  tickets ;  he  left  his  baggage  to  pro- 
cure tickets;  in  his  absence  the  baggage-master  caused  it  to  be  placed  in 
the  baggage  car,  and  on  plaintiff's  return  with  tickets,  the  baggage- 
master  refhsed  to  give  him  the  checks  without  his  paying  extra  compen- 
sation on  account  of  extra  weight  beyond  what,  by  defendant's  regula- 
tions, the  tickets  purchased  would  carry  free.  Plaintiff  refused  to  pay 
the  extra  chaige  and  demanded  his  baggage;  this  the  baggage-master 
reftised  to  deliver,  for  the  reason  that  it  was  covered  by  other  bag^ge, 
and  in  order  to  reach  and  return  the  trunks  it  would  delay  the  train 
beyond  the  time  fixed  for  starting.  Plaintiff  declined  to  take  passage 
without  his  checks ;  his  baggage  was  taken  through  to  Chicago,  and  on 
the  night  after  its  arrival  was  destroyed  by  fire.  The  action  was  for  the 
conversion  of  the  baggage.  Hdd^  that  defendaht  did  not  occupy  the 
position  of  common  carrier  of  the  plaintiff,  and  could  not  avail 
itself  of  any  of  the  rules  which  have  been  established  as  to  the  lia- 
bilities of  common  carriers  of  passengers.  Also,  that  defendant  was 
liable  for  the  acts  of  the  baggage-master,  though  that  act  should  be 
held  wrongfhl.  It  was  fiirther  held  by  Folgsb,  J. ;  Allbit,  J.,  con- 
coiring,  that  the  question  whether  the  reason  given  for  the  retention  o( 
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the  baggage  was  a  sufficient  qualification  of  the  refusal  to  deliver,  to 
rebut  the  evidence  of  conversion  flimished  by  such  demand  and 
refusal,  was  a  question  of  fact  for  the  jury.  By  Church,  Ch.  J., 
and  Rafallo,  J.,  that  as  matter  of  law  there  was  no  conversion.  By 
Gbovbb  and  Peckham,  JJ.,  that  as  matter  of  law  there  was  a  conversion. 

In  an  action  of  trover  interest  is  as  necessary  a  part  of  a  complete  indem- 
nity as  the  value  itself,  and  in  fixing  the  damages  is  no  more  in  the  dis- 
cretion of  the  court 

Copies  of  original  memoranda  after  proof  of  the  facts  therein  contained 
may  be  read  as  a  statement  in  detail  of  what  the  witness  has  testified. 

In  the  absence  of  statutes  varying  the  rule,  Jewelry  and  ornaments  pre- 
sented to  a  wife  are  her  paraphernalia,  and  as  such  are  subject  to  the 
control  of  her  husband,  and  he  alone  can  sue  for  an  injury  to  or  conver- 
sion of  them. 

Plaintiff  and  his  wife  were  married  in  Dlinois  in  1858.  By  a  statute  of  that 
Btate,  passed  February  21st,  1862,  it  was  enacted  that  the  property  of  any 
married  woman  belonging  to  her  as  her  sole  and  separate  property  shall 
remain  such,  and  that  the  property  she  acquires  during  coverture  in  good 
faith  from  any  person,  other  than  her  husband,  shall  be  and  remain  her 
sole  and  separate  property.  Prior  to  the  passage  of  this  act,  plaintiff  had 
purchased  and  presented  to  his  wife  various  articles  of  wearing  apparel, 
jewelry  and  ornaments.  Hdd^  that  plaintiff  was  entitled  to  sue  for  an 
injury  to  or  conversion  thereof. 

(Argued  April  12, 1872 ;  decided  April  80, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  a£Srming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and 
affirming  an  order  denying  a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  the  value  of  certain 
clothing,  jewelry,  etc.,  constituting  the  baggage  of  plaintiff, 
accompanying  him  while  traveling. with  his  wife,  alleged  by 
him  to  have  been  converted  by  defendant. 

On  the  11th  of  March,  1862,  plaintiff,  in  company  with 
his  wife,  presented  the  baggage  in  question  at  the  pas- 
senger depot  of  defendant  in  Philadelphia,  and  desired 
to  have  the  same  checked  from  thence  to  Chicago.  By 
a  rule  or  regulation  of  the  defendant,  no  passenger  could 
rightfully  demand  that  his  baggage  should  be  checked 
for  transportation  on  their  road  until  he  should  first  pro 
cure  and  exhibit  to  the  baggage-master  passage  tickets  for 
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the  distance  be  was  entitled  to  be  carried.  Tbe  baggage- 
master  demanded  passage  tickets  as  a  condition  to  checking 
such  baggage.  Plaintift'  left  for  the  purpose  of  procuring 
them.  In  his  absence  the  baggage-master  caused  said  baggage 
to  be  placed  in  the  baggage  car  of  the  defendants,  and,  on  the 
plaintiff's  return  with  his  tickets  for  Chicago,  refused  to  give 
checks  for  the  baggage  without  extra  compensation  on  account 
of  its  excess  of  weight,  which  the  plaintiflf  refused  to  pay,  and 
demanded  his  baggage  or  the  checks  therefor.  The  baggage- 
master  refused  to  deliver  either.  The  reason  for  the  refusal 
to  deliver  the  baggage  was  that  it  was  covered  by  other  bag- 
gage, and  could  not  be  reached  and  removed  before  the  time 
for  starting  the  train.  Plaintiff  declined  to  go  upon  that 
train.  The  baggage  was  carried  safely  to  Chicago,  and, 
no  one  being  there  to  receive  it,  was  stored  in  the  usual  place 
for  unclaimed  baggage,  and  upon  the  night  succeeding  its 
arrival  was  destroyed  by  fire. 

Upon  the  trial  certain  memoranda  or  lists  of  the  articles 
in  the  trunks  were  read.  The  facts  in  regard  thereto  are  set 
forth  in  the  opinion. 

Plaintiff  received  an  order  upon  the  baggage-master  at  Pitts- 
burgh to  deliver  the  baggage  without  checks.  A  telegram 
had  been  sent  to  stop  the  baggage  there.  This  order  plain 
tiff  delivered,  upon  his  arrival  at  Pittsburgh,  to  a  Air.  Rich- 
ardson, an  agent  of  defendant,  and  was  informed  that  the  tele- 
gram was  received,  but  that  in  the  hurry  the  baggage  had  not 
been  stopped.  This  was  objected  to  upon  the  ground  that  it 
was  not  in  connection  with  any  act  as  agent. 

Other  facts  and  questions  presented  appear  in  the  opinion. 

The  court  directed  the  jury  to  find  a  verdict  for  plaintiff, 
submitting  to  them  simply  the  question  of  damages.  The 
jury  rendered  a  verdict  for  plaintiff  for  $10,660.61. 

Charles  M.  Da  Costa  and  Ira  Shqfer  for  the  appellant. 
Residence  when  once  established  is  presumed  to  continue 
until  a  change  is  proven.  (2  Kent's  Commentaries,  431  mar- 
ginal, and  cases  cited  in  the  notes ;  Crawford  v.  Wilson^  4 
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Barb.,  504 ;  Jennison  v.  Hapgood^  10  Pick.,  77.)  The  ques- 
tion of  jarisdiction  was  not  waived  by  defendant  appearing 
and  answering.  {Cumberland  Coal  Co.  v.  Sherma/n^  8 
Abbott's  Pr.  E.,  243 ;  HarrioU  v.  N.  J.  JR.  R.  and  Trans- 
portation  Co.^  2  Hilt.,  262 ;  Jones  v.  Nonoich  and  iT.  Y. 
Trans.  Co.^  50  Barb.,  193.)  The  defendant  being  a  common 
carrier,  an  appropriation  of  the  goods  to  its  own  use  must  be 
shown  to  sustain  action.  ( Whitney  v.  WUson^  30  Barb.,  276 ; 
Tolano  v.  National  Steam  Nav.  Co.^  5  Robertson,  318; 
Defoereaux  v.  Ba/rcLay^  2  Bam.  &  Aid.,  702 ;  Stevenson  v. 
Sarty  4  Bing.,  476 ;  Nelson-  v.  Whitmore,  1  Richardson  [S.  C], 
823.)  The  demand  and  refusal  were  not  conclusive  proof  of 
conversion,  but  only  evidence  tending  to  show  the  conver- 
sion. {Book  V.  Midland  B.  B.  Co.,  14  £ng.  Law  and  Eq., 
178;  Wild  V.  Walters,  32  id.,  422;  Kelseyy.  Griswold,  6 
Barb.,  443 ;  Andrews  v.  ShaUuck,  32  id.,  397 ;  Dunlap  v. 
Hunting,  2  Den.,  643 ;  Jdhnson  v.  CouiUardy  4  Allen,  446 ; 
Robinson  v.  Burleigh,  5  N.  H.,  225,  228 ;  Zudley  v.  Doum- 
vng,  2  Carter  [Ind.],  419 ;  Nelson  v.  Whit/more,  supra.) 
Where  a  qualification  is  attached  to  a  refusal,  the  question  is 
whether  such  qualification  be  a  reasonable  one  or  not.  {Can- 
ton V.  Nurse,  2  Brod.  &  Bing.,  447 ;  Fovldes  v.  WiUoughhy, 
8  Mes.  &  W.,  540 ;  Hayward  v.  Seaward,  1  Moore  &  Scott, 
459 ;  Wilde  v.  Waters,  32  Eng.  Law  and  Eq.,  422 ;  De\rl  v.  V 
t/  Chili^,  5  Stew.  &  Port.  [Ala.],  383 ;  St.  John  v.  O'ConnM, 
7  Port,  466 ;  Mount  v.  Derrick,  5  Hill,  456 ;  Thompson  v. 
Sixpenny  Savings  Bank,  5  Bosw.,  311;  McEntee  v.  N.  J. 
Steamboat  Co.,  46  N.  Y.,  34.)  Whether  the  refusal  under 
the  circumstances  constituted  conversion  or  not,  was  a  ques- 
tion of  fact  for  the  jury.  {Lockwood  v.  Bull,  1  Cow.,  330, 
833 ;  Jessup  v.  Miller,  1  Keyes,  329 ;  Thompson  v.  Sixpeiiny 
Savings  Bank,  5  Bosw.,  311,  and  cases  there  referred  to; 
Watt  V.  Potter,  2  Mason,  80.)  Conversion  is  waived  by  any 
subsequent  acts  inconsistent  with  it  or  ratifying  the  wrongful 
act.  (  Wdls  V.  Kelsey,  15  Abb.,  63 ;  Ball  v.  Liney,  44  Barb., 
504,  614,  615 ;  Brewer  v.  Gregory,  2  Barn.  &  Cress.,  310 ; 
Lythgoe  v.  Verno7\,  5  Hurl.  &  N.,  179 ;  Botch  v.  Howes,  12 
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Pick.,  139 ;  Hemes  v.  Parkman^  20  Pick.,  90 ;  FiremcrC%  Ins. 
Co,  V.  Cochran^  27  Ala.,  228 ;  JSeU  v.  Cummings^  3  Sneed. 
[Tenn.],  286.)  Whether  the  facts  constitute  a  waiver,  is  a 
*  question  for  the  jury.  {Lucas  v.  Trumbull^  15  Gray,  309.) 
Defendant  had  a  right  to  make  reasonable  rules  in  reference 
to  transportation.  {Hihbard  v.  N,  Y.  and  Erie  Railway 
Co,^  15  N.  Y.,  455 ;  Commonwealth  v.  Powers^  Y  Mete,  596.) 
If  the  conduct  of  defendant's  agent  was  not  justified  by  the 
rules,  defendant  is  not  liable.  {Hiliba/rd  v.  N.  Y.  and  Erie 
P.  P.  Co.,  15  N.  Y.,  455, 461-467-469.)  A  common  earner  is 
not  responsible  beyond  the  limits  of  his  own  line,  except  by 
special  contract.  (  Van  Santvoord  v.  St.  Johns,  6  Hill,  157 ; 
McDonald  y.  Western  P.  P.  Co.,  34  K  Y.,  497;  Poot  v. 
Great  Western  P.  P.  Co.,  45  IST.  Y.,  524,  529,  530 ;  Magliee 
V.  Camden  and  Amhoy  P.  P.  Co.,  45  N.  Y.,  514,  518 ; 
Northern  P.  P.  Co.  v.  Fitchhurg  P.  P.  Co.,  6  Allen,  254 ; 
Notting  v.  Conn.  P.  P.  Co.,  1  Gray,  502 ;  Pendergrast  v. 
Adams  Express  Co.,  101  Mass.,  120 ;  Elmore  v.  Naugatuck 
P.  P.  Co.,  23  Conn.,  473 ;  Naugatuck  P.  P.  Co.  v.  Waterhury 
Button  Co.,  24  id.,  468 ;  Jenneson  v.  Camden  and  Amhoy 
P.  P.  and  Trans.  Co.,  4  Law  Reg.,  234 ;  Pome  P.  P.  Co.  v. 
Sullivan,  25  Ga.,  228;  Withers^.  Macon  and  Western  P.P. 
Co.,  35  id.,  273 ;  Fowles  v.  Great  Western  P.  P.  Co.,  16  Eng. 
Law  and  Eq.,  531.)  The  contract  must  be  governed  by  the 
law  of  Pennsylvania.  {Schwartzenhurger  v.  Penn.  P.  P.  Co., 
45  Penn.,  208.)  On  the  arrival  of  the  trunks  at  Chicago, 
defendant  became  mere  warehousemen,  and  were  not  liable 
for  the  destruction  of  the  trunks  by  fire.  {Fisk  v.  Newton,  1 
Den.,  45 ;  Powland  v.  Milne,  2  Hilt.,  150 ;  Goold  v.  Chapin, 
20  N.  Y.,  259  ;  Poth  v.  Buffalo  and  State  Line  P.  P.  Co.,  34 
N.  Y.,  548 ;  Thomas  v.  Boston  and  Providence  P.  P.  Co., 
10  Met.,  472 ;  Norway  Plains  Co.  v.  Boston  and  Maine  P.  P. 
Co.,  1  Gray,  263;  Cincinnati  and  Chicago  P.  P.  Co.  v. 
McCool,  26  Ind.,  140.)  The  allowance  of  interest  was  a  mat- 
ter of  discretion  with  the  jury.  {Black  v.  C.  and  A.  P.  P. 
Co.,  45  Barb.,  40 ;  Walrath  v.  Pedfield,  18  N.  Y.,  547 ;  Matr 
iheuQS  V.  Menadger,  2  McLean,  145 ;  Lincoln  v.  Clafiin,  7 
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Wal.,  132.)  What  is  reasonable  baggage,  is  a  question  of  fact 
for  the  jury.  {limosofi  v.  Penn,  H.  JR.  Co.y  2  Abb.  [N.  8.], 
220 ;  Merrill  v.  GrinneU,  30  N.  Y.,  694.)  The  declarations 
of  Richardson  were  no  part  of  the  res  gestcB^  and  were  inad- 
missible. (Greenleaf  on  Evi.,  §  113 ;  Story  on  Agency,  §  134 ; 
Penn.  li.  R.  Co.  v.  Buch^  57  Penn.,  339 ;  Pratt  v.  Ogdena- 
hurgh  mid  Lake  Champlain  R.  R.  Co.,  102  Mass.,  557.)  The 
wife  alone  could  sue  for  her  separate  property.  {Rawson  v. 
Penn.  R.  R.  Co.,  2  Abb.  [N.  S.],  221.)  The  exceptive  words 
"from  any  person  other  than  her  husband"  apply  only  in 
cases  where  the  rights  of  creditors  were  involved.  {Lockwood 
▼.  CvUen,  4  Robertson,  133 ;  WUbur  v.  Friedenburg,  52 
Barb.,  478 ;  Jaycox  v.  tialdweU,  37  How.  Pr.  R.,  247;  KeUy 
▼.  Campbell,  38  N.  Y.,  29.)  The  rule  is  the  same  under  the 
laws  of  Illinois.  {Manny  v.  Reckaford,  44  HI.,  129 ;  Sweeny 
V.  Danrom,  47  id.,  450,  455.) 

E.  M.  Stougkton  and  Samfiud  Hamd  for  the  respondent. 

FoLOEB,  J.  Ist.  Had  the  court  below  jurisdiction  of  the 
action  and  of  the  parties,  so  that  it  could  render  the  judgment 
appealed  from? 

We  will  assume  that  the  plaintiff  was  at  no  time  a  resident 
of  this  State,  and  that  the  learned  justice  at  circuit  erred  in 
ruling,  that  as  a  fact  established  he  was  a  resident.  We  do 
not  however  determine  those  questions,  as  we  can  otherwise 
dispose  of  the  defendant's  objection  of  want  of  jurisdiction. 

The  cause  of  action  was  of  that  nature,  that  although  it 
arose  in  another  State,  the  court  below  had  jurisdiction  of  the 
subject-matter  of  the  action.  In  this  respect  the  case  differs 
from  Harriott  v.  Ifew  Jer.  Trans.  <&  R.  R.  Co.,  2  Hilton, 
262,  cited  to  us  by  the  defendant.  There  the  Court  of  Com- 
mon Pleas  of  the  city  and  county  of  New  York  had  no  juris- 
diction of  the  subject-matter,  being  confined  by  the  Code,  § 
33,  in  such  case,  to  a  cause  of  action  arising  in  this  State. 

The  defendant  in  the  case  at  bar  employed  attorneys  who, 
as  ofiicers  of  the  court,  served  notice  of  the  defendant's  appear- 
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ance,  and  put  in  and  served  an  answer  generally  in  the  action, 
and  raised  no  objection  until  after  issue  was  joined  and  the 
trial  commenced,  that  the  court  had  not  jurisdiction  of  the 
action  and  of  the  parties.  In  this  respeot  the  case  differs 
from  Cumberland  Coal  Co,  v.  Sherman^  8  Abbott  tr.  Rep., 
243,  where  the  foreign  corporation  defendant  appeared  spe- 
cially, and  only  for  the  purpose  of  moving  to  set  aside  the 
summons,  etc.,  for  the  want  of  jurisdictipn  over  it.  Jones  y. 
Norwich  cfe  N.  T.  Trans.  Co.  (50  Barb.,  193)  does  hold  that 
the  objection  may  be  made  after  answer,  and  even  on  appeal 
after  judgment.  Such  holding  was  not  necessary  to  the  decision 
of  that  case,  as  jurisdiction  was  there  retained  by  virtue  of  a  sta- 
tute other  than  the  Code  of  Procedure.  Nor  do  we  agree  in  the 
dictum  there  expressed.  We  hold  that  where  the  court  has  the 
jurisdiction  of  the  subject-matter  or  cause  of  action,  that  consent 
may  confer  jurisdiction  of  the  person ;  and  that  such  consent  may 
be  expressed  by  a  foreign  corporation,  by  appearing  by  attor- 
ney and  answering  generally  in  the  action.  Though  it  seems 
to  have  been  thought  that  a  foreign  corporation  could  not  at 
common  law  have  been  sued  here,  it  was  at  the  same  time  sug- 
gested that  it  would  be  competent  for  it  to  constitute  an  attor^ 
ney  to  appear  and  plead  in  an  action.  {In  re  McQueen  v. 
The  Middletovm  Manuf.  Co.^  16  Johns.,  5.)  Since  that  time 
it  has  been  so  oflen  held  that  a  voluntary  appearance  confers 
jurisdiction  ,of  the  person,  and  the  rule  seems  so  reason- 
able in  itself,  that  we  have  no  hesitation  in  adopting  it.  In 
Faulkner  v.  The  Del.  cfe  Bar.  Can.  Co.  (1  Den.,  441), 
Beardsley,  J.,  after  quoting  Taney,  C.  J.,  to  the  effect  that 
a  corporation,  though  it  must  live  and  have  its  being  in  the 
State  of  its  creation,  yet  it  may  be  recognized  and  contract  in 
another,  says :  "  hence  it  may  prosecute  and  defend  suits  out 
of  the  State  in  which  it  was  created."  (And  see  Patddingy. 
Hud.  Mam^ufacturing  Co.^  2  E.  D.  Smith,  38 ;  WaUon  v.  Cabot 
Bank^  5  Sandf.,  423,  the  judgment  in  which  was  affirmed 
in  this  court,  4  Duer,  606,  note ;  Dart  v.  Farm^er^  Bk.^  27 
Barb.,  837.) 
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2d.  Was  there  a  conversion  of  the  property  by  the  defend- 
ant so  as  to  warrant  this  action  ? 

The  defendant  claims  that  there  is  no  conversion  unless  there 
was  an  appropri{ition  of  the  goods  to  its  own  n^e,  and  puts  it  in 
part  upon  the  ground  that  the  defendant  was  a  common  car- 
rier. In  the  first  place,  the  defendant  does  not  in  this  action 
hold  the  place  of  a  common  carrier  of  plaintiff  and  his  goods. 
K  there  is  cause  of  action,  as  at  present  before  us,  it  is 
because  the  plaintiff  would  not  consent  to  take  on  with  the 
defendant  the  relation  of  passenger  with  his  baggage.  He 
refused  to  do  so,  and  demanded  return  to  him  of  his 
goods.  His  trunks  and  their  contents  were  then  no  longer 
to  be  treated  in  the  transaction  as  baggage  of  a  passenger 
in  the  hands  of  the  defendant  as  a  common  carrier  of  him 
and  them,  but  as  property  of  one  in  the  possession  of 
another,  delivery  of  which  to  the  owner  had  been  demanded 
and  been  refused.  Again,  a  common  carrier  is  not  always 
excused  in  an  action  for  conversion,  because  he  has  not  in  fact 
applied  to  his  own  use  the  goods  committed  to  him  in  his 
public  capacity.  {DeweU  v.  Maxon^  1  Taunt.,  391 ;  Anon.y  2 
Salk.,  655.)  It  is  doubtless  correct  to  say  as  a  general  propo- 
sition, that  demand  and  refusal  are  not  conclusive  evidence  of 
conve]*sion.  There  may  be  such  a  state  of  facts  shown  in 
opposition  as  fully  to  rebut.  Bat  such  may  be  the  case  also, 
as  that  demand  and  refusal  shall  be  enough.  If  one  have  the 
power  to  deliver  or  to  retain  the  article  demanded,  a  demand 
and  a  refusal  to  deliver  is  sufficient  evidence  of  a  conversion. 
{Bristol  V.  BurU  7  Johns.,  254.)  A  refusal  however,  may 
be  accompanied  with  such  reasonable  qualification  as  to  fur- 
nish an  excuse  for  retention,  and  then  there  is  no  conversion 
shown  merely  by  proof  of  demand  and  refusal.  {McErUee  v. 
N.  J,  Steamboat  Co.y  45  N.  Y.,  34*)  In  the  case  before  us, 
the  qualification  was,  that  the  prearranged  moment  for  the 
starting  of  this  fast  express  through  passenger  train  was  so 
right  upon  the  defendant,  that  to  take  the  measures  needed 
to  get  at  in  the  baggage  crate  the  trunks  of  the  plaintiff,  and 
removing  them  therefrom,  to  put  them  again  in  his  possession, 
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would  take  so  long,  as  to  derange  the  time  table,  insure 
delay,  and  incur  the  hazard  of  accident  and  damage.  As 
to  this,  the  business  of  the  defendant  as  a  common  car- 
rier of  persons  is  an  element  in  the  case.  We  are  not 
prepared  to  say  that,  under  the  usual  circumstances  of  one 
taking  passage  with  ordinary  baggage,  and  at  the  last 
moment  for  his  own  convenience  changing  his  purpose,  it 
would  not  be  a  good  excuse  for  a  refusal  to  deliver  it,  so  as  to 
repel  the  conclusion  of  a  convei'sion  of  the  goods,  that  the 
delay  needed  therefor  would  throw  out  of  gear  tlie  arrange- 
ments for  the  running  of  the  train,  and  thus  risk  be  incurred 
to  the  passengers  and  property  carried.  There  would  be  to 
be  sure,  the  physical  power  to  delay  the  train  and  to  overhaul 
the  baggage  and  to  find  and  deliver  to  him  his  own.  But 
there  would  be  on  the  other  hand,  the  duty  to  others,  of 
heeding  all  salutary  and  necessary  arrangements  for  a  safe 
journey  for  them.  Does  not  the  presence  of  this  fact  in  any 
ease,  presenting  the  duty  of  a  railroad  company  to  be  thought- 
ful of  the  safety  of  the  passengers  under  its  care,  put  a  weighty 
consideration  in  the  scale  over  against  the  evidence  of  con- 
version of  baggage  furnished  by  the  simple  fact  of  a  demand 
and  refusal  to  deliver  it  ? 

There  is  however,  an  important  circumstance  in  this  case, 
which  is  to  be  borne  in  mind  in  the  consideration  of 
this  question.  It  was  one  of  the  regulations  of  the 
defendant  that  no  baggage  should  be  checked  until  the 
passenger  tendering  it  should  have  bought  his  ticket. 
On  the  plaintiff  offering  his  trunks  for  checks,  he  was 
required  by  the  baggage-man  in  obedience  to  this  rule,  to 
first  provide  his  tickets.  During  his  absence  for  them,  the 
baggage-man  weighed  the  trunks,  put  checks  upon  them  and 
placed  them  in  the  baggage  crate,  and  upon  the  top  of  them 
was  placed  other  baggage.  After  this  was  done  the  plaintiff 
returned  with  his  tickets.  The  baggage  agent  then  enforced 
upon  the  plaintiff  another  rule  of  the  defendant.  Inasmuch 
as  the  weight  of  the  trunks  was  apparently  more  than  the 
number  of  tickets  bought  would  entitle  the  passengers  going 
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imder  them  to  carry  as  ordinary  baggage,  there  was  demanded 
of  the  plaintiff  payment  of  a  charge  for  the  excess.  It  was 
the  enforcement  of  this  rule  that  caused  the  plaintiff  to  yield 
his  purpose  of  travel  by  that  train  and  to  demand  possession 
of  his  baggage  again.  Had  the  baggage-man  adhered  to  the 
rule  not  to  check  and  load  baggage  until  tickets  were  bought, 
a  rule  of  which  he  had  demanded  observance  from  the  plain- 
tiff, the  trunks  might  have  been  beside  the  car,  and  sur- 
render of  possession  to  the  plaintiff  would  have  been  easy. 
Had  the  man  in  the  first  instance,  before  requiring  the  pur- 
chase of  tickets,  asked  for  the  extra  charge  for  overweight,  and 
had  the  plaintiff  declined,  then  return  to  him  of  his  property 
could  have  been  easily  made.  No  doubt  but  that  the  defend- 
ant had  the  right  to  neglect  observance  of  any  or  all  of  these 
rules,  they  being  made  for  its  convenience  and  protection. 
But  it  had  no  right  to  first  enforce  one  upon  the  plaintiff  and 
then  itself  disregard  it,  and  inflict  the  inconvenient  result  of 
vacillation  upon  him.  It  insisted  that  he  should  act  up  to  it. 
While  he  was  so  doing,  it  neglected  it,  and  in  that  neglect 
BO  placed  his  baggage,  as  that  when  it  came  to  demand  of  him 
the  observance  of  another  rule  of  which  he  had  not  been 
theretofore  notified,  and  he  refused  and  demanded  his  pro- 
perty, the  practical  difficulty  arose  of  the  inability  to  meet 
the  changed  aspect  of  affairs. 

It  does  not  appear  but  that  he  would  have  refused  to  pay 
the  extra  charge  had  it  been  made  before  he  was  sent  to  pro- 
cure his  tickets,  and  thus  his  trunks  never  have  gone  out  of 
reach.  It  is  said  that  the  baggage-master  could  not  know 
that  there  was  an  excess  of  baggage  until  the  number  of 
tickets  was  apparent  to  him.  He  did  know  however,  that 
apparently  there  was  but  one  passenger  with  his  wife,  to 
whom  it  belonged,  and  if  there  was  to  be  on  his  part,  an 
enforcement  of  all  the  rules  of  the  company  before  the  plain- 
tiff was  to  be  allowed  to  take  his  place  as  passenger  carrying 
his  trunks  with  him,  it  was  this  agent's  duty  to  keep  matters 
in  such  a  state  as  that  if;  should  be  possible  to  meet  the  con- 
tingency of  a  refusal  on  the  part  of  the  plaintiff  to  comply, 
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and  of  the  conseqaent  necessity  of  surrendering  to  him  his 
property.  This  deviation  by  the  defendant  from  the  rule 
which  the  plaintiff  was  obeying,  may  have  been  the  cause  of 
the  inability  of  the  defendant  to  comply  with  his  demand  for 
the  delivery  of  his  property. 

Again  ;  the  plaintiff  after  payment  of  the  charge  for 
extra  baggage  was  required  of  him,  first  demanded  the  checks 
for  his  trunks ;  and  it  was  not  until  the  refusal  of  them  that 
he  made  demand  for  the  delivery  of  the  trunks  themselves. 
So  that  the  defendant  had  the  option  of  giving  the  checks  or 
giving  the  trunks;  and  if  the  circumstances  which  it  had 
brought  about  made  the  latter  impracticable,  the  former 
might  have  been  done.  Thus  there  is  another  element  in  the 
inquiry  as  to  the  reasonableuess  of  the  excuse.  And  was 
then,  that  inability  stated  as  an  excuse  for  not  making 
delivery  a  reasonable  qualification  of  the  refusal  so  to  do? 

It  is  not  for  the  court,  in  this  case^  to  pass  upon  this  as  a 
question  of  law,  whether  there  was  or  was  not  a  conversion. 
f  Whether  or  not  the  qualification  of  the  refusal  to  deliver  was 
reasonable  in  this  case,  is  a  question  of  fact  for  the  considera- 
tion of  the  jury  under  proper  instructions  from  the  judge. 
{Mount  V.  Derickj  6  Hill,  455 ;  Watt  v.  Potter,  2  Mason,  80 ; 
Alexander  v.  Souiheyy  5  Barn.  &  Aid.,  247 ;  Dda/ao  v.  Cur- 
tie,  7  Allen,  470.) 

And  in  this  view  the  testimony  in  the  case,  as  to  an 
arrangement  between  the  plaintiff  and  Thompson,  the  presi- 
dent of  the  defendant,  for  the  retention  and  delivery  of  thp 
trunks  to  the  plaintiff  at  Pittsburgh,  and  what  took  place 
between  the  plaintiff  and  the  defendant's  agent  at  Pitts- 
burgh as  to  the  trunks  having  passed  on  to  Chicago,  and  the 
arrangement  for  him  to  receive  them  there,  was  proper  ta 
have  been  submitted  to  the  jury  as  bearing  on  the  question 
of  a  conversion.  {Hayward  v.  iSeward,  1  Moore  &  Scott, 
459.)  The  defendant  is  understood  to  claim  that  this  testi- 
mony tended  to  show  what  should  be  termed  a  waiver,  {Lucas 
V.  TrumbvU,  15  Gray,  306 ;  Trayner  v.  Johneon  [Head],  1 
Tenn,  51) ;   or  a  ratification  of  the  act  of  the  defendant  in 
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sending  forward  the  baggage  {Hewes  v.  Pwrkman^  20  Pick., 
90) ;  or  an  affirmation  of  the  act,  and  a  treating  the  defendant 
as  the  agent  of  the  plaintiff  in  doing  it,  {Brewer  v.  Sparrow, 
7  B,  &  C,  310) ;  or  as  a  satisfaction  for  the  wrongful  act 
(id ;  Lyihgoe  v.  Vem(m,  5  H.  &  N.,  179) ;  or  as  testimony 
tending  to  rebnt  the  evidence  of  conversion  famished  by  the 
demand  and  refusal,  and  so  going  to  show  that  there  was  no 
conversion  by  the  defendant  to  its  own  use  of  the  property 
of  the  plaintiff. 

As  the  autliorities  are  in  this  State,  the  last  is  the  better 
view  of  it.  See  Ilanmer  v.  WiUey  (17  "Wend.,  91) ;  Otis  v. 
Jones^  21  id.,  394),  which  hold  that  a  mere  tender  will  not 
bar  a  tort,  nor  take  away  a  right  to  a  fall  compensation  in 
damages ;  and  Reynolds  v.  Shuler  (5  Cow.,  323),  where  it  is 
laid  down  that  trover  lies  for  the  conversion  of  a  chattel, 
though  it  be  restored  before  suit  brought,  the  restoration 
going  only  in  mitigation  of  damages. 

The  testimony  should  have  been  submitted  to  the  jury  on 
the  issue  of  a  conversion.  And  see  Ca/rver  v.  Nichols  (10 
Gray,  369) ;  7  Allen,  supra. 

And  the  learned  justice  erred  at  the  circuit  in  taking  these 
questions  from  the  jury,  and  passing  upon  them  as  matters 
of  law  for  his  determination.  It  follows  that  there  must  be  a 
new  trial. 

"There  are  some  questions  made  in  the  case  which  it  may 
be  well  to  pass  upon  now,  to  facilitate  another  trial  if  one 
should  be  had. 

1st.  Wo  think  that  the  defendant  is  liable  for  the  act  of 
the  baggage-man  at  its  depot  at  Philadelphia,  though  that  act 
should  be  held  wrongful.  He  was  acting  within  the  scope 
of  his  authority  in  requiring  checks  for  the  baggage,  and  in 
demanding  payment  of  the  chayge  for  extra  baggage,  and  in 
putting  it  into  the  car  before  payment  thereof,  and  in  refusing 
delivery  of  it  for  the  reason  given  by  him.  This  makes  the 
defendant  responsible  for  his  act.  {Hiygins  v.  The  Watervliet 
Turnpike  and  R.  R.  Co.,  46  N.  Y.,  23.) 

2d.  We  do  not  think  that  the  defendant  can  avail  itself  in 


1872.]  McCoBMicK  V.  Pennsylvania  Central  R.  R.  Co.    315 

Opinion  of  the  Court,  per  Foloxb,  J. 

this  action  of  any  of  the  rules  which  it  invoked  which  have 
been  laid  down  as  to  the  liability  of  common  carriers.  As 
before  remarked,  the  cause  of  action  if  any  does  not  arise  from 
any  fixed  relation  of  the  plaintiff  to  the  defendant,  as  a  pas- 
senger with  his  baggage  carried  or  to  be  carried  by  it.  He 
expressly  arrested  the  commencement  of  that  relation  and 
refosed  to  enter  into  it,  and  for  the  express  purpose  of  pre- 
venting it,  demanded  back  his  baggage.  From  that  moment 
the  defendant,  if  this  action  is  maintainable  at  all,  did  not 
hold  his  trunks  as  common  carriers  of  him  and  them,  but  as 
wrong-doers,  tortiously  detaining  them  and  converting  them 
to  its  own  use. 

3d.  The  plaintiff  if  he  maintains  his  case,  this  being  an 
action  of  trover,  will  be  entitled  to  interest  from  the  time  of 
the  conversion.  {Hyde  v.  Stoiie^  7  Wend.,  354.)  In  the 
action  of  trover,  interest  is  as  necessary  a  part  of  a  complete 
indemnity  as  the  value  itself,  and  in  fixing  the  damages,  is 
not  any  more  in  the  discretion  of  the  jury  than  the  value. 
{Andrews  v.  Durante  18  N.  Y.,  496.) 

4th.  The  memoranda  received  in  evidence  were  not  origi- 
nal entries ;  they  were  copies  of  originals.  A  copy  of  an 
entry  made  by  himself  or  by  any  other  person,  may  be  used 
by  a  witness  to  refresh  recollection  {Mardy  v.  Shultz^  29 
N.  Y„  346),  and  the  original  memorandum  may  be  read  in 
evidence,  if  made  at  or  near  the  time  when  a  material  fact  to 
which  it  relates  occurred,  and  the  witness  producing  it  can 
swear  that  it  was  made  correctly,  though  he  cannot  then 
recollect  the  facts  contained  in  it.  {Halsey  v.  Sinaahav^h^  16 
N.  Y.,  485.)  But  a  copy  of  a  memorandum  cannot  be  read 
as  evidenceof  the  contents  of  it.  (29  N.  Y.,  supra,)  Though 
the  testimony  as  given  in  the  appeal  book,  is  confused  as  to 
the  various  memoranda  produced  on  the  trial,  it  is  evident 
that  the  memoranda  first  made  by  the  plaintiff  and  those  helping 
him  were  destroyed,  and  that  the  papers  exhibited  to  the  wit- 
nesses were  prepared  from  them  ;  but  it  does  not  appear  that 
they  ^ere  literally  copies.  It  seems  that  in  preparing  the 
lists  of  articles  in  the  different  lost  trunks,  the  memories  of 
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those  engaged,  principally  that  of  the  wife  of  the  plaintiff, 
were  Bet  at  work,  and  as  articles  were  brought  to  recollection 
from  the  bills  of  the  purchase  of  them  and  otherwise,  they 
were  set  down  upon  paper ;  different  pieces  of  paper  it  would 
appear.  When  this  process  was  completed,  the  contents  of 
those  papers  were  transcribed  in  gross.  These  were  the 
completed  and  corrected  memoranda,  and  substantially  the 
original  memoranda.  It  was  as  to  these  that  the  plaintiff's 
wife  testified,  that  she  knew  all  the  articles  named  in  them 
were  in  the  trunks.  We  do  not  understand  that  the  memo- 
randa were  read  to  the  jury  as  evidence  of  themselves  of  what 
were  the  contents  of  the  lost  trunks,  but  only  as  a  statement 
on  paper  in  detail,  of  what  this  witness  had  testified  were 
the  articles  contained  in  the  trunks.  In  this  view  the  memo- 
randa were  competent. 

5th.  The  testimony  as  to  the  declarations  of  Richardson 
or  other  person,  an  agent  of  the  defendant  at  Pittsburgh,  was 
objected  to  as  not  accompanying  any  act  of  his  as  such  agent. 
But  this  is  a  mistake  of  fact. 

The  plaintiff  presented  to  him  an  order  for  the  tnmks, 
which  was  addressed  to  Richardson,  and  it  was  in  answer  to 
this  order  and  excusing  himself  from  compliance  with  it  that 
he  made  the  statement  testified  to.  It  was  in  the  perform- 
ance of  his  duty  as  agent  and  a8«part  of  the  res  gesta.  It 
was  not  error  to  admit  the  statement. 

6th.  The  objection  to  the  testimony  upon  the  value  of  the 
brooch  given  by  the  wife  of  the  plaintiff,  and  the  testimony, 
as  to  value  given  by  Miss  Merrick,  that  they  were  not  shown 
to  be  qualified  to  speak  as  to  value,  was  well  taken.  The 
foundation  had  not  been  laid  by  any  proof  of  the  knowledge 
of  the  witnesses  upon  the  subject. '  The  value  of  the  articles 
was  sufiiciently  shown  by  other  testimony,  so  that  the  defend- 
ant was  not  perhaps,  injured  by  this  testimony,  and  we  should 
not  feel  called  upon  to  regard  the  admission  of  it  as  fatal,  were 
it  the  only  point  taken. 

7th.  A  question  of  some  importance,  is  that  raised  by  the 
objection  to  proof  as  to  the  necklace  and  other  personal  oma- 
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ments  of  the  plaintiff's  wife ;  and  bj  the  request  to  charge 
that  the  plaintiff  could  not  recover  in  this  action  for  them, 
or  for  her  wearing  apparel. 

It  appeared  that  the  plaintiff  and  his  wife  were  married  in 
1858,  in  Illinois,  and  that  the  diamonds,  jewelry  and  orna- 
ments were  presents  made  there  by  the  husband  to  the  wife, 
and  that  the  wearing  apparel  was  bought  for  her  after  mar- 
riage, for  her  especial  use,  by  the  husband  or  with  his  money. 
It  is  claimed  that  all  these  are  her  own  property,  which  the 
plaintiff  cannot  control ;  and  that  for  a  conversion  of  it,  he 
cannot  maintain  an  action.  This  action  was  commenced  in 
1867,  but  the  alleged  conversion  was  in  March,  1862. 

In  the  absence  of  statutes,  varying  the  law,  chattels  of  this 
kind,  got  for  the  use  of  the  wife,  would  be  deemed  her^ro- 
pherncUia.    (2  Blk.  Com.,  436.) 

As  such  they  were  subject  to  the  control  of  the  husband 
during  his  lifetime,  and  he  alone  could  sue  for  an  injury  to, 
or  a  conversion  of  them.  The  defendant  claims  that  this 
character  of  them  has  been  changed  by  statute.  It  relies 
upon  the  statute  of  Illinois,  passed  21st  February,  1861,  and 
which  was  given  in  evidence  on  the  trial.  That  act  was  passed 
after  the  marriage  of  the  plaintiff,  and  so  far  as  appears, 
afler  the  purchase  of  all  the  chattels  in  question.  It  enacts 
that  the  property  of  any  married  woman,  belonging  to  her  as 
her  sole  and  separate  property,  shall  remain  such.  But  these 
chattels  were  not  then  the  sole  and  separate  property  of  Mrs. 
McCormick.  The  statute  further  enacts  that  the  property 
which  any  married  woman  acquires  during  coverture,  in  good 
fiedth  from  any  person  other  than  her  husband,  shall  be  and 
remain  her  sole  and  separate  property.  But  this  property 
was  not  thus  acquired  by  her  after  her  marriage.  As  this 
property  was  all  bought  and  put  into  the  possession  of  the 
wife  before  she  was  a  resident  of  this  State  and  while  she  was 
a  resident  of  Illinois,  we  must  rest  upon  the  law  of  that  State^ 
as  it  is  shown  to  us  to  be,  by  the  production  in  evidence  of 
the  statute  above  referred  to.  In  this  view,  Bawsan  v.  Penn. 
R.  R.  Co,y  lately  decided  by  the  Commission  of  Appeals  and 
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cited  to  C6  by  the  appellant,  is  not  in  point ;  as  that  rests 
entirely  upon  the  statute  law  of  this  State.  We  see  no  reason 
why  the  plaintiff  is  not  entitled  to  sne  for  an  injury  to  or  a 
conversion  of  this  property  claimed  by  the  defendant  to 
belong  to  his  wife  as  her  sole  and  separate  projjerty, 

But  for  the  error  in  not  submitting  to  the  jury  tiie  ques- 
tion of  whether  there  was  a  conversion  of  the  property  by 
the  defendant,  as  affected  by  the  reasonableness  of  the  excuse 
made  for  not  delivering  it  on  the  plaintiff's  demand,  the  judg- 
ment appealed  from  should  be  reversed  and  a  new  trial  ordered, 
witlt  costs  to  abide  the  event  of  the  action. 

AH  concur  upon  questions  discussed,  save  on  qiicetion  of 
conversion. 

Allek,  J.,  concurs  with  opinion. 

Chdrch,  Ch.  J.,  and  Rapallo,  J.,  are  of  opinion  that,  as 
matter  of  law,  there  was  no  conversion. 

Gbovek  and  Feckhaic,  JJ.,  are  of  opinion  that,  as  matter 
of  law,  there  was  a  conversion  and  they  dissent  from  result. 

For  reversal,  Chubch,  Ch.  J.,  Folgeb,  Allen  and  Rapallo, 
JJ. 

For  affirmance,  Gbovbe  and  Peokham,  JJ. 

Judgment  reversed. 


John  Kelly,  late   Sheriff,  etc.,  Respondent,  v.  Fbahcib  M. 
Babcock  et  ah,  Appellants. 

An  agreement  in  a  bill  of  sale  or  iDstrtiment  of  transfer  of  personal  pro- 
perty, Uiat  a  portion  of  the  purchase-money  of  tlie  goods  sold  may  be 
paid  to  and  among  tbe  creditors  of  the  vendor,  without  a  covenant  or 
agreement  upon  the  part  of  tbe  vendees  thus  to  pay,  creates  no  (mat ;  the 
balance  unpaid  is  a  debt  due  the  vendor,  and  can  be  reached  by  and  held 
jnJcr  on  attachment  against  bis  property. 

(Argued  April  U,  1872  ;  decided  April  30, 1873.) 

Appeal  from  judgment  of  the  treneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  affirming  a  judgment 
entered  upon  the  report  of  a  referee  in  favor  of  plaintiff. 
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This  action  was  brought  to  recover  moneys  attached,  in  the 
hands  of  defendant. 

The  New  Tork  Condensed  Milk  Company  commenced  suit 
and  caused  an  attachment  to  be  issued  against  Sherman  W. 
Scott  et  al.,  composing  the  firm  of  Malarcher  &  Co.,  which 
was  delivered  to  plaintiff  for  execution.  Defendants  had  pur- 
chased the  stock  of  Malarcher  &  Co.  for  $40,000;  $23,471.70 
was  applied  to  pay  an  indebtedness  of  that  firm  to  them,  and 
in  the  instruments  of  transfer  it  was  declared  and  agreed  that 
the  balance  of  the  purchase-money  might  be  paid  to  and 
among  the  creditors  of  said  firm,  and  the  surplus,  if  any,  to 
the  firm.  The  attachment  was  duly  served  upon  defendants, 
and  judgnient  was  obtained  in  that  action.  The  complaint 
here  alleged  that,  "  at  the  time  of  such  service,  said  defendants 
were  indebted  to  and  had  property  in  their  possession  in  a 
large  amount  belonging  to  said  Malarcher  &  Co." 

This  was  not  denied  in  the  answer.  Upon  trial  defend- 
ants moved  to  dismiss  complaint  upon  the  ground  that  plain- 
tiff had  failed  to  show  any  property  of  Malarcher  &  Co.  in 
their  hands,  which  motion  was  denied.  The  referee  directed 
judgment  for  the  amount  of  the  judgment  in  the  attachment 
suits. 

Henry  NicoU  for  the  appellants.  By  the  written  transfei 
the  right  of  property  passed,  and  the  defendants  bec'^me 
trustees  for  the  creditors.  {Brooks  v.  Marhury^  11  Wheat., 
28 ;  Brovm  v.  Winthrop^  1  John.  Ch'y,  329 ;  Cunningham 
V.  Freeborn^  1  Edw.  Ch'y,  256  ;  same  case  on  error,  11  Wend., 
249 ;  NicoU  v.  Mumford^  4c  John.  Ch'y,  522 ;  Porter  v. 
Williams,  9  N.  Y.,  5  Seld.,  142 ;  Metcalfe  v.  Van  Bruht, 
37  Barb.,  622.)  A  promise  upon  valid  consideration  to  one, 
for  the  benefit  of  another,  may  be  enforced  by  the  latter. 
{Lavyrence  v.  Fox,  20  N.  Y.,  268.) 

WiUiain  W,  NUes  for  the  respondent.  AflSrmative  alle- 
gations in  answer,  although  inconsistent  with  allegations  in 
complaint,  must  be  proved.    ( West  v.  Am,  Ex.  Bank,  44 
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Barb.,  176 ;  Wood  v.  Whiting,  21  Barb.,  X90.)  The  agree- 
ment was  revpcable  until  sometliing  had  been  done  to  create 
a  privity  between  defendant  and  the  creditors.  {Barker  v. 
BucJdin,  2  Denio,  45 ;  see  foot  of  page  50 ;  Blunt  v.  Boyd, 
3  Barb.  S.  C.  E.,  209.) 

Peckham,  J.  When  the  plaintiff  rested  his  case  before 
the  referee,  the  defendant  moved  to  dismiss  the  complaint 
"  on  the  ground  that  the  plaintiff  had  failed  to  show  any 
property  of  defendants  in  the  attachment  suit  in  the  Iiands 
of  the  defendants  in  this  action."  Motion  denied  and  exce|J- 
tion. 

Property  was  alleged  in  the  complaint  to  be  in  their  hands 
and  it  is  nowhere  denied  in  the  answer. 

It  is  averred  in  the  complaint  that,  "  at  the  time  of  such 
service  "  (service  of  the  attachment),  "  said  defendants  were 
indebted  to  or  had  property  in  their  possession  belonging  to 
said  Malarcher  &  Co.,  in  a  large  amount." 

This  is  nowhere  denied  in  the  answer  and  is  therefore 
taken  as  true.  The  objection,  it  will  be  observed,  does  not 
go  to  the  amount,  but  it  is  that  not  "  any  property "  was 
shown  in  defendants.  This  shows  that  the  exception  was  not 
well  taken. 

The  exception  to  the  findings  of  fact  cannot  be  sustained, 
as  it  is  not  well  founded.  It  is  to  the  findings,  '^  that  the 
defendants  have  not  produced  any  proof  before  him  of  the 
allegations  of  their  answer,  that  the '  amount  due  such  credi- 
tors exceeded  the  surplus  in  their  hands,  nor  of  the  amount 
due  to  such  creditors." 

It  is  certainly  true  that  they  did  not  produce  such  proof. 
That  answers  the  exception.  Whether  they  were  legally 
required  to  do  so  or  not  is  quite  another  question,  which  this 
exception  does  not  raise.  The  defendants  did  not  request 
the  referee  to  make  any  findings  of  fact. 

The  only  remaining  exception  is  to  the  referee's  conclusion 
of  law,  that  the  plaintiff  is  entitled  to  recover  $1,150.60,  and 
interest,  from  the  defendants. 
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Assuming  that  the  finding  of  fact  of  the  referee  is  right, 
as  it  is  not  in  any  manner  excepted  to,  viz. :  '^  That  the 
defendants  in  the  attachment  sold  to  these  defendants  goods 
for  $40,000,  $23,417.70  whereof  was  paid  by  application  to 
a  debt  due  the  purchasers,  leaving  a  balance  due  from  them 
of  $16,528.30,  and  that  it  was  in  such  instrument  of  transfer 
declared  and  agreed  that  the  balance  of  such  purchase  money 
might  be  paid  to  and  among  the  creditors  of  the  said  firm, 
and  tlie  surplus,  if  any,  to  such  firm,"  there  is  then  no  ground 
for  a  claim  that  this  balance  of  $16,524.30  did  not  belong  to 
the  defendants  in  that  suit. 

That  sets  forth  no  covenant  or  agreement  on  the  part  of 
the  defendants  that  they  would  pay  such  balance  to  the 
creditors.  The  transfer  as  set  forth  simply  authorizes  them 
so  to  do.  It  ^^  might  be  paid,"  is  the  language.  But  it  was 
a  debt  due  to  the  attached  debtors.  It  might  be  discharged 
by  a  payment  thereof  to  their  creditors,  nothing  more.  No 
trust  is  created  or  liability  assumed  by  the  defendants  thus 
to  pay.  The  money  therefore  still  ^belongs  to  the  vendors. 
{Kelly  V.  RdberU^  40  N.  Y.,  438.)  If  there  be  uncertainty 
or  doubt  as  to  this  finding,  it  will  not  enure  to  the  defend- 
ants' benefit  to  reverse  a  judgment.  The  judgment  should 
be  afiirmed  with  costs. 

All  concur  except  Allen,  J.,  not  voting. 

Judgment  affirmed. 


The  Dutchess  Company,  Respondent,  v.  Henby  M.  Hasd* 

iNG,  Appellant. 

Where  in  an  execntoiy  contract  for  the  purchase  and  sale  of  personal  pro- 
perty, there  is  no  warranty^  express  or  implied,  an  acceptance  by  the 
vendee  after  examination  or  after  an  opportunity  for  examination,  in  the 
absence  of  fraud,  is  conclusive  of  an  assent  upon  his  part  that  the  pro- 
perty is  of  the  quality  contracted  for;  but  where  the  acceptance  is 
induced  by  artifice  or  fraud  of  the  vendor,  by  reason  of  which  an  exami- 
nation is  prevented  or  interfered  with,  the  acceptance  is  not  binding  as 
an  assent  to  the  quality,  and  the  vendee's  rights  under  the  contract  are 
unimpaired  thereby. 
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Statement  of  case. 

Where  a  portion  of  a  writing  is  competent  evidence  for  any  purpose,  it  is 
Bot  rendered  incompetent  because  it  contains  other  statements  which 
are  inadmissible. 

(Argued  April  15, 1872 ;  decided  AprU  80, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  affirming  a  judg- 
ment in  fiiYor  of  plaintiff  entered  upon  a  verdict ;  also,  affirm- 
ing an  order  denying  a  new  trial. 

The  action  was  brought  for  an  alleged  breach  of  contract 
in  the  sale  of  a  quantity  of  sumac. 

Defendant  contracted  to  sell  and  deliver  to  plaintiff  1,400 
bags  of  sumac  (Triangle  R  sumac),  "  quality  to  be  like 
sample  in  every  respect."  Defendant  caused  this  brand  to  be 
put  upon  bags  containing  another,  and,  as  the  proof  tended  to 
show,  inferior  quality ;  some  ten  or  twelve  bags  were  sampled 
by  plaintiff,  which  corresponded  nearly  in  quality  with  that 
contracted  for,  and  the  article  tendered  was  accepted,  plaintiff 
relying  upon  the  brand  for  the  quality  of  the  balance.  It 
was  sent  to  plaintiff's  works,  and  upon  being  tested  was  found 
to  be  of  an  inferior  quality  and  unfit  for  plaintiff's  use ;  a  return 
of  the  sumac  was  thereupon  offered  by  plaintiff,  and  a  demand 
of  the  money  paid  therefor.  Defendant  refused  to  accept  a 
return  or  to  refund  the  money. 

Further  facts  appear  in  the  opinion. 

Henry  NiooU  for  the  appellant.  The  cause  of  action  is  a 
breach  of  contract  to  sell  and  deliver,  not  a  breach  of  wairanty, 
ij^teed  V.  RandaUy  29  N.  X.,  358  ;  Ha/rgovs  v.  SUme^  1  Seld., 
873.)  Plaintiffs  are  concluded  by  the  acceptance.  {Heed  v. 
RandaUy  29  N.  Y.,  358 ;  Leavenworth  v.  Parkery  52  Barb., 
132.)  Their  right  to  reject  the  article  did  not  survive  the 
necessary  time  and  opportunity  for  its  examination.  {Heed  v. 
Randall,  29  N.  Y.,  368 ;  Fisher  v.  Samuda,  1  Carapb.,  190 ; 
Oriswold  v.  WhiUy  4  Esp.,  95 ;  Mitner  v.  TtuiJcery  1  0.  & 
P.,  15  ;  Spragus  v.  Blakej  20  Ward.,  61 ;  Hargous  v.  Stoney 
1  Seld.,  73 ;  ParJr^r  v.  Palmer^  4  B.  ifc  A.,  387 ;  Chapman 
V.  Martmy  11  M.  &  W.,  534 ;  Beverly  v.  Lincoln  Gas  Co,y  6 
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A.  &.  E.,  829.)  Where  irrelevant  testimony  has  been  admit- 
ted and  excepted  to,  a  new  trial  mnst  be  granted,  nnless  the 
30urt  can  see,  beyond  donbt,  that  it  cannot  possibly  have  preju- 
diced the  party  excepting.  ( WUZiams  v.  FUch^  18  N".  Y.,  p. 
546 ;  UndsrhiU  v.  If.  Y.  and  Harlem  R.  J2.,  21  Barb.,  496 ; 
Farmers?  and  Mam.ufacturerf?  Bank  v.  Whinfidd^  24  Wend., 
419;  Whiting  v.  Otia,  1  Bosw.,  420;  OorUet  v.  Mead^  7 
Wend.,  193.) 

Homer  A.  NeUon  for  the  respondent.  The  contract  was  a 
sale  with  warranty.  {Messenger  v.  Pratt^  3  Lans.,  234 ;  Mvlr 
len  V.  Eno^  14  N.  Y.,  597.)  The  acceptance  was  induced  by 
fraud  and  not  binding.    (29  N.  Y.,  358 ;  45  id.,  265.) 

Chuech,  Ch.  J.  The  learned  judge  who  tried  this  case  at 
the  circuit  ruled  that  the  contract  f6r  the  sale  and  purchase 
of  the  sumac  was  executory,  that  there  was  no  warranty, 
express  or  implied,  and  that  the  acceptance  of  the  delivery 
of  the  merchandise  after  an  examination,  or  an  opportunity 
for  examination,  was  conclusive  upon  the  plaintiffs  of  an  assent 
upon  their  part  that  the  property  was  of  the  quality  contracted 
for,  and  in  the  absence  of  fraud  prevented*any  claim  by  them  on 
account  of  its  inferior  quality.  It  is  unnecessary,  therefore,  to 
review  this  ruling,  as  this  construction  of  the  transaction  was  the 
most  favorable  for  the  defendant.  The  case  was  submitted  to 
the  jury  upon  the  question  whether  the  plaintiffs  were 
induced  to  accept  the  delivery  in  consequence  of  the  defend- 
ant's having  caused  the  article  to  be  falsely  branded,  and  tliat 
it  was  in  fact  inferior  to  the  article  purchased,  and  the  jury 
found  against  the  defendant.  There  was  no  error  of  law  in 
this  ruling.  The  acceptance  of  the  property  under  such  a 
contract  implies  a  consent  or  agreement  on  the  part  of  the 
vendor  that  the  quality  is  satisfactory,  and  is  conclusive  upon 
him.  He  is  not  bound  to  accept  a  different  article  from  that 
contracted  for,  and  he  is  entitled  to  an  opportunity  for  examin- 
ation. The  agreed  quality  is  regarded  as  a  part  of  the  contract 
of  sale  itself,  and  not  as  a  warranty  or  agreement  collateral  to 
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it.  In  such  a  case  the  vendee  must  immediately  rescind  the 
contract,  and  return  or  offer  to  return  the  goods,  or  he  will 
be  foreclosed  from  all  claim.  He  cannot  retain  the  property, 
and  afterwards  sue  for  damages  on  account  of  the  inferior 
quality.  (29  N.  Y.,  368 ;  1  Seld.,  73 ;  45  N.  Y.,  265 ;  Fome- 
ray  v.  Sha/Wy  not  reported.)  But  when  the  acceptance  is 
induced  by  any  artifice  or  fraud  of  the  vendor,  the  reason  and 
foundation  of  the  rule  of  its  binding  force  fails.  The  express 
or  implied  assent  is  wanting. 

The  complaint  alleges  that  the  false  branding  and  other 
specified  fraudulent  practices  of  the  defendant  induced  the 
plaintiff  to  believe  that  the  sumac  was  of  a  certain  quality 
and  manufacture,  and  prevented  a  more  full  and  complete 
examination.  Although  the  other  alleged  fraudulent  acts 
were  not  established,  yet  if  the  false  branding  had  the  effect 
claimed,  it  was  sufScient  to  justify  the  verdict.  It  is  not 
necessary  to  prove  all  the  alleged  fraudulent  acts. 

The  principal  point  made  by  the  defendant  in  this  court  is 
upon  the  refusal  of  the  court  to  charge  that  there  was  no  evi- 
dence from  which  the  jury  would  be  authorized  to  infer  that 
the  defendant  committed  any  fraud  or  artifice  to  prevent  or 
interfere  with  an  ex^ination.  This  position  is  not  tenable. 
The  contract  called  for  "Triangle  R"  sumac.  There  was 
evidence  tending  to  show  that  this  was  an  article  bought  and 
sold  in  the  market,  known  to  the  plaintiff,  who  had  used 
it  at  its  works  for  a  considerable  period ;  that  the  bags  con- 
taining it  were  branded  with  a  triangular  figure  inclosing  the 
letter  K,  which  indicated  a  certain  and  definite  quality  of 
sumac;  that  the  defendant  caused  a  different  article  to  be 
branded  as  "Triangle  B^'  sumac;  that  the  plaintiff  tested 
it  from  a  few  of  the  bags,  and  found  it  acceptable,  and  relied 
upon  the  brand  for  the  quality  of  the  balance ;  that  the  arti- 
cle was,  in  fact,  an  inferior  article  and  unfit  for  plaintiff's  use. 
The  defendant  introduced  evidence  tending  to  establish  that 
the  brand  in  question  was  not  indicative  of  any  particular 
quality,  except  that  it  was  a  low  grade  of  sumac,  and  that  the 
article  delivered  was,  in  fact,  equal  to  the  sample,  and  that  at 
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all  events  he  supposed  it  was,  and  gave  the  plaintiff  every 
opportunity  for  examination.  It  was  unnecessary  to  establish 
that  the  defendant  knew  that  the  article  delivered  was  infe- 
ferior  to  that  contracted  for.  % 

The  question  is,  whether  the  acceptance  was  binding  as  an 
assent  of  the  proper  quality,  and  if  that  was  invalidated  by 
the  false  brand  put  upon  the  bags,  then  there  was  no  accept- 
ance, and  if  the  article  was  in  fact  inferior,  the  defendant's 
rights  were  unimpaired  when  the  discovery  was  made.  There 
was  a  conflict  of  evidence  upon  the  points  involved,  but  it 
was  sufficient  to  authorize  the  jury  to  infer  that  plaintiff 
was  misled  and  deceived  by  the  false  branding.  The  court 
submitted  the  question  fairly  to  the  jury  and  charged  nearly 
every  proposition  of  law  requested  by  the  defendant,  and  if 
any  error  has  been  committed,  it  was  an  error  upon  the  facts 
which  we  cannot  remedy.  It  is  objected  that  the  court  erred 
in  allowing  evidence  of  the  price  paid  by  the  defendant  for 
the  sumac.  This  evidence  was  contained  in  a  letter  to  and 
contract  with  the  witness  Haussman,  for  the  purchase  by  the 
defendant  of  the  sumac.  These  papers  were  produced  for  the 
purpose  of  proving  that  the  brand  in  question  was  put  on  to  the 
bags  by  direction  of  the  defendant,  and  if  competent  for  that 
purpose,  their  admission  would  not  be  incompetent  because 
they  contained  other  facts  which  were  inadmissible.  They 
were  not  admitted  to  prove  the  price  paid,  but  for  another 
purpose. 

It  is  also  objected  that  the  admission  of  evidence  that  the 
sumac  worked  bad  in  August,  was  error,  because  it  was  too  late, 
as  the  delivery  was  made  in  June.  The  answer  to  this  is, 
that  if  there  was  no  binding  acceptance,  as  the  jury  must  have 
found,  then  the  plaintiff  was  only  bound  to  use  diligence  in 
Notifying  the  defendant  after  the  discovery  that  the  article 
was  inferior.  It  seems  that  the  plaintiff  had  no  use  for  the 
sumac  until  August,  and  it  used  a  considerable  quantity 
before  ascertaining  that  it  was  that  article  instead  of  some  of 
the  other  ingredients  used  in  coloring  which  produced  the 
difficulties  experienced.    Tliey  then  notified  the  defendant's 
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managing  clerk  (the  defendant  being  ill),  and  made  farther 
experiments  to  test  the  quality  of  the  article.  The  questions 
presented  at  the  trial,  as  to  time,  were  based  upon  the  accept- 
ance of  the  article  by  the  plaintiff,  in  the  first  instance,  and 
are  not  tenable  after  the  principal  fact  was  rendered  nugatory 
by  that  act  of  the  defendant. 

There  was  no  legal  error  committed  on  the  trial,  and  the 
judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


118  ml     John  A.  Hubbbll,  Appellant,  v.  Pauline  Von  ScHOENiNa 
jg  fjl  et  al.,  Eespondents. 

A  court  of  equity  will  not,  any  more  than  a  court  of  law,  excuse  laches  and 
gross  negligence  in  the  assertion  of  a  right  to  a  specific  performance  of  a 
contract ;  but  where  time  has  not  been  made  of  the  essence  of  the  con- 
tract by  its  terms,  although  there  may  not  be  performance  upon  the  day, 
if  the  delay  is  excused  and  the  situation  of  the  parties  and  property 
unchanged,  and  the  party  reasonably  vigilant,  the  court  wiU  relieve  from 
the  consequences  of  the  delay. 

A  party  may  be  held  to  strict  performance  as  to  time,  and  put  in  defiiult 
for  non-performance ;  but  to  do  this,  the  party  seeking  to  put  the  other 
in  default  must  not  only  be  ready  and  willing  to  perform,  but  must  tender 
performance  at  the  time,  and  demand  performance  from  the  other;  and 
then,  whether  equity  will  relieve,  will  depend  upon  the  circumstances 
£ach  case  must  be  judged  by  its  own  circumstances. 

Defendants,  who  were  husband  and  wife,  contracted  to  sell  and  convey  to 
plaintiff  certain  premises  in  New  York  belonging  to  the  wife,  the  pur- 
chase-money to  be  paid  and  deed  delivered  January  24,  1868.  On  the 
28d,  plaintiff  applied  to  defendants'  attorney,  at  whose  office  the  contract 
was  to  be  performed,  for  an  extension  of  time,  to  enable  him  to  complete 
searches.  The  attorney  promised  to  send  him  word  when  the  defend- 
ants arrived  next  day,  so  that  he  could  see  them  about  it  Not  receiving 
any  word,  plaintiff  waited  until  four  p.  m.,  and  then  went  to  the  office, 
where  he  found  the  husband,  wh^  informed  him  the  wife  had  gone  home 
and  would  have  nothing  more  to  do  with  it;  he  was  also  informed  he 
could  not  see  her  that  night  The  next  morning  plaintiff  sought  the 
defendants  at  their  house,  with  the  money  to  make  the  tender,  but  was 
told  they  were  not  at  home ;  he  thereupon  tendered  the  money  to  the 
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attorney  at  his  office.    This  was  Saturday.    On  Monday,  plaintiff  agaia 
aoaght  tlie  defendants,  but  was  unable  to  find  tlie  wife.     Tliereupon 
plaintiff  brougiit  suit  for  specific  performance.    Held,  that  plaintiff  was 
I  not  in  default,  and  was  entitled  to  judgment. 

(Aigned  AprU  29, 1872 ;  decided  May  8, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  affirming 
judgment  in  favor  of  defendants  entered  upon  the  decision 
of  the  court  at  Special  Term.  (Beported  below  58  Barb.,  498.) 

The  action  was  brought  to  compel  the  specific  performance 
of  a  contract  for  the  sale  of  three  lots  on  One  Hundred  and 
Twenty-first  street  in  the  city  of  New  York. 

Defendants  were  husband  and  wife ;  the  property  belonged 
to  the  wife.  By  the  contract,  plaintiff  was  to  pay  $1,180  on 
the  24th  day  of  January,  1868,  and  was  to  assume  a  mortgage 
upon  the  premises  for  the  balance  of  the  purchase-money. 
Defendants,  on  receiving  such  payment  at  the  time  stated, 
agreed  to  convey  the  premises  by  warranty  deed,  the  deed  to 
be  delivered  at  the  office  of  Z.  W.  Butcher,  defendants' 
attorney. 

On  the  twenty-third  of  January,  the  day  before  the  time 
named  in  the  contract  for  the  payment  of  the  purchase-money, 
the  plaintiff  applied  to  the  defendants'  attorney  for  an  exten- 
sion of  time  of  performance,  to  enable  him  to  complete  his 
searches  against  the  property. 

The  attorney  then  promised  the  plaintiff  to  send  him 
word  as  soon  as  the  defendants  came  to  his  office,  if  thej 
arrived  the  next  day,  so  that  he  might  see  them  about  it. 

The  defendants  or  one  of  them  was  at  the  office  of  their 
attorney,  where  the  deed  was  to  be  delivered,  from  before 
twelve  o'clock  of  the  said  day. 

The  attorney  did  not,  according  to  his  promise,  notify  the 
plaintiff  of  the  arrival  of  his  clients. 

The  plaintiff*,  after  waiting  for.  such  notification  until 
about  four  o'clock,  went  aroi^nd  to  the  office  of  defendants* 
attorney,  where  he  met  Dr.  Von  Schoening,  and  was  informed 
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by  him  that  Mrs.  Yon  Schoening,  who  owned  the  property, 
had  been  there  at  twelve  o'clock,  and,  as  I  was  not  there, 
she  had  gone  home,  and  would  have  nothing  more  to  do  with  it. 

The  plaintiff  was  then  informed  that  he  could  not  see  Mrs. 
Von  Schoening  that  evening,  for  she  would  not  be  at  home ; 
but  that  she  would  be  at  home  the  next  morning,  when  she 
eould  be  seen. 

The  defendants  lived  far  up  town,  at  corner  of  One  Hun- 
dred and  Tenth  street  an(f  Broadway.  The  plaintiff  went 
there  the  next  morning,  but  did  not  find  Mrs.  Von  Schoen- 
ing. On  the  same  day  the  plaintiff  tendered  the  amount  due 
on  the  contract,  at  the  office  of  the  defendants'  attorney. 
The  tender  was  refused  by  Mr.  Butcher,  the  attorney,  on  the 
ground  that  "it  was  a  day  too  late."  This  was  on  Saturday. 
The  plaintiff  sought  defendants  on  Monday.  He  saw  Dr. 
Von  Schoening  at  Mr.  Butcher's  office,  and  was  informed  by 
him  that  Mrs.  Von  Schoening  had  sold  the  lots.  He  was 
unable  to  see  her  personally. 

SamMei  Ha/nd  for  the  appellant.  Time  was  not  of  the 
essence  of  the  contract.  (  WiUiaton  v.  WiUiaUm^  41  Barb., 
642;  Gale  v.  Archer ^  42  id.,  32;  Dimick  v.  Michael^  4 
Saund.,  426 ;  Edgerton  v.  Peckham^  11  Paige,  352 ;  Moore 
V.  Sundburffh^  8  id.,  600;  ^6  Wend.,  238.)  Equity  will 
relieve  a  party  not  guilty  of  gross  negligence.  (Also,  Scar" 
horoicgh  v.  Arrant^  25  Texas,  129 ;  Harrie  v.  Bennett^  26 
id.,  568.)  Where  there  is  no  injury  to  the  party  by  delay, 
and  the  party  in  default  acts  with  diligence  thereafter,  equity 
will  not  refuse  him  specific  performance,  though  he  should 
have  no  redress  in  a  court  of  law.  {Parker  v.  Therold.  13 
Eng.  L.  &  Eq.,  416 ;  Davie  v.  Hare^  2  Scholes  &  Lef.,  347.) 
Especially  where  the  default  is  occasioned  by  mistake  or  sur- 
prise. {Setora  Blacky  7  Ves.,  265.)  Where  a  vendor  seeks 
to  make  of  the  essence  of  the  contract  by  a  notification,  he 
must  himself  be  ready  upon  the  day  and  tender  a  deed. 
{Laird  v.  Smithy  44  N.  Y.,  618 ;  Smith  v.  Smithy  2  Hill, 
850.) 
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A,  La/rmng  ds  George  W,  Va/n  Slych  for  the  respondents. 
The  finding  of  fact,  that  plaintiff  failed  to  perform,  is  conclusive. 
{Bergen  v.  Wimple^  30  N.  Y.,  319 ;  Cadyy.  Allen,  18  id.,  573.) 
The  plaintiff  having  failed  to  perform  or  to  assign  any  justifica- 
tion or  oause  for  his  delay,  and  the  defendant  not  having  acqui- 
esced in  the  delay,  the  contract  was  at  an  end,  and  the  plaintiff 
is  not  entitled  to  a  specific  performance.  {JDiraick  v.  Michael, 
4  Sands.,  374 ;  Benedict  v.  Lynch,  1  Johns.  Ch.,  370 ;  Chaae 
V.  Hogan,  3  Abb.  P.  N.  Series,  57 ;  Parker  v.  Therold,  11 
Eng.  L.  &  Eq.,  275.)  The  court  having  failed  to  find  in 
plaintiff's  favor  as  to  the  alleged  excuse,  this  court  will  pre- 
sume that  it  found  against  him.  {Bergen  v.  Wimple,  30  N. 
Y.,  319 ;  Cody  v.  AUen,  18  id.,  573.)  Time  is  always  mate- 
rial when  the  parties  elect  to  make  it  so.  (Opinions  Judges 
Ingbaham  and  Cabdozo  in  this  case ;  Dimick  v.  Michael,  4 
Sands.,  374,  376 ;  Benedict  v.  Lynch,  1  Johns.  Ch.,  370 ; 
Chase  V.  Hogcm,  3  Abb.  Pr.,  K.,  57.) 

Allen,  J.  There  were  no  laches  on  the  part  of  the  plain- 
tiff, nor  any  delay  in  the  assertion  of  his  rights.  He  has 
shown  himself,  in  the  language  of  the  cases,  "  ready,  desirous, 
prompt,  and  eager"  to  carry  out  the  contract  and  have  a 
performance  of  it.  The  brief  delay  of  a  few  hours  in  making 
a  formal  tender  of  the  purchase-money  and  demanding  a 
conveyance  of  the  property,  was  explained  and  excused.  He 
had  not,  for  some  reason,  completed  his  searches,  and  satisfied 
himself  as  to  the  title,  and  the  day  before  that  appointed  for 
the  performance  of  the  contract  he  applied  to  the  attorney 
of  the  defendants,  at  whose  office  the  parties  were  to  meet, 
for  an  extension  of  the  time  to  enable  him  to  complete  his 
searches,  and  the  attorney  promised  him  that  he  would  send 
Eim  word  ds  soon  as  the  defendants  came  to  his  office  if  they 
arrived  the  next  day,  so  that  he  might  see  them  about  it. 

Not  receiving  any  message  from  the  attorney  the  next  day, 
he  had  reason  to  believe,  either  that  the  parties  had  not 
arrived  or  that  they  had  assented  to  bis  request.  He  might 
reasonably  and  properly  rely  upon  this  promise  of  the  attor- 
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ney,  and  it  should  not  be  imputed  to  him  as  laches  or  as 
evidence  of  an  indifference  to,  or  an  unwillingnesss  to  per- 
form the  contract,  that  he  did  so.  The  plaintiff  had  all  of 
the  24th  of  January,  within  which  to  perform  the  contract, 
as  no  hour  was  named  for  that  purpose.  He  did  not  wait 
for  the  promised  notice  from  the  defendants'  attorney,  but 
during  the  business  hours,  and  late  in  the  afternoon  of  that 
day,  went  to  the  office  and  there  found  Mr.  Yon  Schoening, 
one  of  the  contracting  parties,  and  was  told  by  him  that  he 
would  have  nothing  more  to  do  with  him,  that  he  did  not 
pay  the  money  that  same  day,  he  did  not  fulfill  his  agreement 
and  he  would  have  nothing  more  to  do  with  it.  l^hefeme 
defendant  had  been  there  in  the  earlier  part  of  the  day  but 
had  left,  and  the  plaintiff  was  told  he  could  not  see  her  that 
night.  The  next  mofning  the  plaintiff  sought  the  defend- 
ants early  at  their  own  house  at  Harlem,  with  the  money 
to  make  the  tender  of  the  purchase-money  and  was  told 
they  were  not  at  home.  He  then  tendered  the  money  to 
the  attorney  at  his  office,  and  this  being  Saturday,  on  the 
Monday  following  he  again  sought  the  defendants  to  tender 
the  money  to  them  personally,  but  was  unable  to  find  Mrs. 
Von  Schoening,  who  was  this  owner  of  the  property.  She 
evidently  kept  out  of  the  way,  and  the  complaint  was  verified 
on  the  same  day.  In  Duffy  v.  G*Do7iovcm,  (46  N.  Y.,  223), 
wd  held  the  plaintiff  entitled  to  a  specific  performance  against 
the  vendor  and  the  person  to  whom  he  had  conveyed  the 
premises  with  notice  of  the  contract,  although  the  money 
was  not  paid  or  tendered  at  the  hour,  the  purchaser  acting  in 
good  faith  and  intending  to  peform,  and  supposing,  from  the 
acts  and  declarations  of  the  agent  and  attorney  of  the  seller, 
that  the  money  would  be  received  at  a  later  hour  in  the  day. 
Time,  in  the  performance  of  an  agreement  either  for  the 
sale  or  purchase  of  real  property,  is  always  material,  and  a 
court  of  equity  will  not,  any  more  than  a  court  of  law,  excuse 
laches  and  gross  negligence  in  the  assertion  of  a  right  to  a 
specific  performance.  But  time  is  not  of  the  essence  of  the 
contract,  unless  made  so  by  the  terms  of  the  contract ;  and, 
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therefore,  although  there  may  not,  when  time  has  not  been 
made  essential,  be  performanee  at  the  day,  if  the  delay  is 
excused,  and  the  situation  of  the  parties  or  of  the  property  is 
not  changed  so  that  injury  will  result,  and  the  party  is  reason- 
ably vigilant,  the  court  will  relieve  him  fix)m  the  consequences 
of  the  delay  and  grant  a  specific  performapc^.  {Raddiffe  v. 
Warrington^  12  Vesey,  326 ;  Mare  v.  Smedbvrghj  8  Paige, 
600 ;  Mgertan  v.  Peohhamy  11  id.,  352.)  Each  case  must  be 
judged  by  its  own  circumstances. 

A  party  may  not  trifle  with  his  contracts  and  still  ask  the 
aid  of  a  court  of  equity.  Neither  will  the  law  be  adminis- 
tered in  a  spirit  of  technicality,  and  so  as  to  defeat  the  ends 
of  justice.  In  this  instance  there  is  no  vexation,  no  room  for 
suspicion  of  any  trick,  on  the  part  of  the  plaintiff ;  at  most,  it 
was  a  mistake  in  depending  upon  the  promise  of  the  defend- 
ant's attorney  to  advise  him  when  the  defendants  arrived,  if 
they  should  arrive  on  the  day  fixed  for  the  performance  of 
the  contract. 

It  was  assumed  by  the  learned  judge  on  the  trial  that  one 
of  the  parties  could,  by  notice  to  the  other,  make  time  of  the 
essence  of  a  contract,  when,  by  its  terms,  it  was  not  made  so. 
This  may  be  questionable,  but  need  not  be  considered.  The 
party  in  such  case,  if  the  operation  and  effect  of  the  contract 
are  to  be  essentially  changed  so  as  to  vary  his  rights  or  duties 
at  the  volition  of  the  other,  should  have  reasonable  notice  in 
advance  of  the  time  when  he  will  be  called  upon  to  act.  Here 
no  such  notice  was  given,  but,  on  the  contrary,  the  plaintiff 
was  put  at  ease  by  the  promise  of  the  attorney  of  the  defend- 
ants. Doubtless,  a  party  may  be  held  to  a  strict  performance 
as  to  time  and  put  in  default  for  non-performance,  that  is, 
a  default  in  law ;  and  whether  equity  would  relieve,  would 
depend  on  circumstances.  But  to  do  this,  the  party  seeking 
to  put  the  other  in  default  must  notonly  be  ready  and  willing 
to  perform,  but  he  must  tender  performance  at  the  time  and 
demand  performance  from  the  other.  Yon  Schoening  testi- 
fied that  a  deed  had  been  prepared  and  was  ready,  but  the 
plaintiff  was  not  notified  of  the  fact  and  it  was  not  shown  or 
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offered  to  him.  The  defendants  took  especial  pains  to  prove 
by  the  feme  defendant,  the  owner  of  the  premises,  that  she 
had  never  authorized  any  one  to  complete  the  contract  or  to 
receive  the  money  for  her,  and  she  was  not  at  the  place  of 
performance  when  the  plaintiff  called.  The  plaintiff  was  not 
in  default,  and  was  not  put  in  default  by  any  acts  or  offers  of 
the  defendants.  The  judge,  before  whom  the  cause  was  tried, 
has  not  found  that  the  defendants  put  the  plaintiff  in  default 
by  an  offer  and  a  demand  of  performance,  and  the  evidence 
would  not  have  justified  such  a  finding.  But  he  has  found 
that  the  plaintiff  had  failed  to  perform,  and,  therefore,  was 
not  entitled  to  relief  merely  by  reason  of  a  casual  and  justi- 
fiable delay  of  a  few  hours  in  making  a  formal  tender  of  per- 
formance.   In  this,  we  think,  there  was  errror. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 
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BoBEBT  H.   MooBE,  Appellant,  v.  Geobge   Mausebt  et  al., 

Repondents. 

Where  a  statute  amendatoiy  of  a  former  one  sets  forth  the  original  statute 
as  amended,  retaining  a  portion  of  the  old,  omitting  a  portion,  and  incor- 
porating therein  new  provisions,  the  effect  is  not  to  repeal  and  re-enact 
the  portion  retained,  but  such  portion  continues  in  force  from  the  time 
of  the  first  enactment;  the  portions  omitted  are  abrogated,  and  cease  to 
form  part  of  the  statute  from  the  time  the  new  act  takes  effect,  and  the 
new  provisions  become  operative  from  that  time. 

Accordingly,  held,  that  the  word  "  hereafter,"  in  the  first  line  of  section  1 
of  the  act  for  the  better  security  of  mechanics,  etc.,  chapter  402,  Laws 
of  1854,  being  retained  in  the  section  as  amended  by  chapter  688,  Laws 
of  1869,  applies  to  and  includes  all  labor  and  materials  famished  after 
the  passage  of  the  original  act ;  that  the  new  provision,  requiring  notice 
to  be  filed  in  the  office  of  the  county  clerk,  became  operative  when  the 
amendatoiy  statute  took  effect ;  and  the  provision  in  the  fourth  section 
of  the  original  act,  as  to  serving  notice  upon  the  town  clerk,  etc.,  having 
been  omitted  in  the  section  as  amended,  was  at  the  same  time  repealed. 


(Argued  April  29,  1872 ;  decided  April  80,  1872.) 
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APPEAL  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  reversing  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

This  was  a  proceeding  under  the  mechanics'  lien  law. 
Defendants  made  a  contract  with  John  Applej  to  furnish 
materials  and  do  all  the  carpenter  work  for  the  erection  of 
two  houses  in  the  town  of  Bethlehem,  county  of  Albany, 
upon  lands  of  defendants.  Appley  purchased  all  the  mate- 
rials from  plaintiff,  who  commenced  furnishing  them  on  or 
about  February  18th,  1869,  and  finished  on  the  28th  April, 
1869.  On  the  15th  of  May,  1869,  plaintiff  served  upon 
defendants  and  the  town  clerk  of  the  town  of  Bethlehem  a 
notice  of  lien  upon  the  premises  for  the  amount  due,  being 
$634.98,  which  notice  was  filed  on  the  same  day  in  the  office 
of  said  town  clerk.  At  that  time  there  was  due  from  defend- 
ants to  Appley  the  sum  of  $600. 

The  referee  found,  as  conclusion  of  law,  that  the  service  of 
the  notice  and  filing  the  same  at  the  time  with  the  town 
derk  created  a  lien  upon  the  premises,  and  that  plaintiff  was 
entitled  to  judgment  for  $600,  With  interest. 

Anson  Bingham  for  the  appellant.  The  act  of  1869  applied 
only  to  those  who  should  thereafter  furnish  materials.  {JEly 
et  al.  V.  Holton^  15  N.  Y.,  595 ;  Hartung  v.  People^  26  id., 
172.)  The  act  of  1864  was  not  repealed  by  implication  as 
to  those  furnishing  materials  before  the  act  of  1869  took 
effect.  (  Wood  v.  United  States,  16  Peters,  363 ;  Davies  v. 
Fdirhwirnj  3  How.  [U.  8.],  646 ;  Miller  v.  JSenehaWj  4  Dana 
[Ky.],  325 ;  5  Abb.  Dig.,  93,  §  200 ;  Conner  v.  Southern 
Express  Co.,  37  Ga.,  397 ;  Board  of  Supervisors  v.  Camp- 
Mi,  42  111.,  492 ;  Hume  v.  OosseU,  43  id.,  '297 ;  The  People 
V.  Barr,  id.,  198 ;  Dwarris  on  Statutes,  Pottelr's  ed.,  155-160, 
and  cases  there  cited.) 

N.  C.  MoaJc  for  the  respondents.  Plaintiff  had  no  claim 
against  defendants,  but  simply  a  right  i/n  rem.  {Conhright 
V.  Thompson,  1  E.  D.  Smith,  663.)    The  legislature  has  the 
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right  to  control  the  remedy.    {Morse  v.  GatUdj  11  N.  Y., 
281,  286,  293 ;  Bay  v.  Oage^  36  Barb.,  447 ;  MoCormich  r. 
Hitsokj  8  Am.|Law  Reg.  [N.  S.],  93 ;  Conkey  v.  Hart^  14  N. 
Y.,  22 ;  James  v.  Stede^  9  Barb.,  482 ;  1  Seld.  Note,  6 ; 
Wolfked  V.  Mason,  16  Abb.,  222;    34   How.   629.)    The 
remedies  created  in  the  mechanics'  lien  law  are  of  a  purely 
statutory  and  extraordinary  nature,  and  the  provisions  for 
their  enforcement  must  be  strictly  construed.     {Rafter  v. 
SuUwan,  13  Abb.,  263 ;  Roberts  v.  Fowler,  3  E.  D.  Smith, 
632 ;  Grant  v.  Vamdercook,  8  Abb.  [N.  S.],  455 ;  Gen.  T. 
8d  Dist. ;  Houck  on  Liens,  §  73,  p.  83 ;  Roberts  v.  Fowler^ 
8  E.  D.  Smith,  632 ;  Cheney  v.  Wdf  2  Lans.,  188 ;  Rafter 
V.  SuUvoany  13  Abb,  263.)    The  act  of  1869  applied,  as  soon 
as  it  took  effect,  to  claims  for  materials  furnished  before 
its  passage.    {Morse  v.  OouJd,  UN.  Y.,  281;  James  v. 
Steele,   9   Barb.  482.)    The  word  "  hereafter ''  was  not  an 
amendment,  but  speaks  as  of  the  date  of  the  passage  of  the 
original  act  in  1854.    {Ely  v.  Houghton,  15  id.,  596 ;  Har- 
tungy.  People,  26  id.,  171,   172;   United  States^.  Marks, 
2  Am.   Law  Times  [(J.  S.  C.  Rep.],  127;  United  States  Dis- 
trict Court,  Ky.)    The  amendment  of  1869  was  an  absolute 
repeal  of  the  prior  law  so  far  as  it  allowed  notices  to  be  filed 
with  the  town  clerk.    (  TJ,  8.  v.  Tysun,  11  Wall.,  83  ;  Reg.  v. 
Swan,  4  Cox  Crim.  Cas.,  108';  Hartung  v.  People,  26  N.  Y., 
171;  The  Schooner  Harriet,!  Story,  257.)  Unless  the  amended 
act  applied  to  old  claims,  no  lien  could  be  acquired.    {Rafter 
V.  SaUman,  13  Abb.,   263.)    After  the  amendment  the  lien 
could  only  be  acquired  as  then  specified.    {Cheney  v.  Wolf, 
2  Lans.,  188.)    The  judgment  should  be  m  rem,  not  in  per- 
sonam. {Hauftmxm  v.  Catlin,  20  N.  Y.,  24 ;  Althause  v.  War- 
ren, 2  E.  D.  Smith,  657 ;  Lenox  v.  Trustees,  etc.  id.,  673 ;  Grant 
V.  Vandercook,  8  Abb.  [N.  S.],  455,  462 ;  Quimhy  v.  Sloan, 
2  E.  D.  Smith,  609  ;  Randolph  v.  JEdrly,  4  Abb.,  205 ;  Walker 
V.  Paine,  2  E.  D.  Smith,  664.)    A  judgment  in  rem  can- 
not now  be  entered,  as  the  year  has  expired.   {Grant  v.  Van- 
dercook, 8  Abb.,  455.)    A  joint  lien  against  owners  in  seve- 
ralty is  invalid.    {Jennings  v.  Collins,  99  Mass.,  29.)    A 
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debtor  paying  money  to  a  creditor  may  appropriate  it  to  any 
debt  he  pleases.  {Alien  v.  Culver^  3  Denio,  284 ;  Patteraofi 
V.  HuUj  9  Cow.,  747 ;  Seymour  v.  Marvin^  11  Barb.,  80 ;  jBra- 
many.  Binghamj  26  N.  Y.,  488.) 

Gbover,  J.  In  Ely  v.  HoUon  (15  N.  Y.,  695),  it  was 
decided  by  this  court  that  the  effect  of  an  amendment  of  a 
statute  made  by  a  subsequent  statute  declaring  that  such  statute 
shall  be  amended  so  as  to  read  as  foUows,  retaining  a  part 
of  the  statute  amended  and  incorporating  therein  new  provi- 
sions, was  not  to  repeal  the  part  retained  and  re-enact  the 
same,  but  that  such  part  of  the  statute  continued  in  force 
from  the  first  enactment,  and  that  the  new  provisions  incor- 
porated became  operative  from  the  time  the  amendatory 
statute  took  effect.  It  would  follow  that,  where  certain  provi- 
sions of  the  original  statute  were  omitted  from  the  amenda- 
tory statute,  such  provisions  were  abrogated  and  ceased  to 
form  any  part  of  the  statute  after  such  time.  Applying  these 
principles  to  the  present  case,  it  follows  that  the  word  "  here- 
aft;er,"  in  the  first  line  of  section  1,  of  chap.  402,  p.  1086,  Laws 
of  1854,  being  contained  in  the  section  as  amended  by  chap- 
ters 588,  p.  1355,  Laws  of  1869,  continues  to  speak  from  the 
time  of  the  passage  of  the  act  of  1854,  and  applies  to  and 
includes  all  labor  and  materials  after  that  time ;  and  that  the 
new  provision  incorporated  in  amendatory  statute,  requiring 
notice  to  be  filed  in  the  office  of  the  county  clerk  of  the  county 
in  which  the  property  was  situate,  took  effect  when  the  same 
became  operative ;  and  that  the  provision  for  filing  notice  in 
the  office  of  the  town  clerk  of  the  town,  in  the  fourth  section 
being  left  out  of  the  section  as  amended,  was  abrogated  at  the 
same  time.  The  amendatory  statute  took  effect  before  the 
filing  of  the  notice  by  the  lienor  in  the  town  clerk's  office. 
There  was  at  that  time  no  statute  giving  a  lien  upon  filing' 
notice  in  the  town  clerk's  office.  No  lien  was,  therefore, 
acquired  by  filing  the  notice  in  that  office.  No  notice  was 
filed  in  the  office  of  the  county  derk,  the  place  where  it 
should  have  been  filed,  as  the  statute  then  stood,  to  acquire  a 
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lien.  The  order  of  the  General  Term  reversing  the  judgment 
of  the  referee  in  favor  of  the  lienor  must  be  affirmed,  and 
judgment  final  given  for  the  owner  upon  the  stipulation. 

All  concur. 

Order  affirmed ;  judgment  accordingly. 


Francis  Vosb,  Appellant,  v.  Nathaniel  A.  Cowdbbt  et  aL, 

Respondents. 

Plaintiff's  complaint  alleged,  in  subBtance,  that  certain  of  the  creditors 
of  an  insolvent  railroad  corporation,  entered  into  an  agreement 
to  purchase  its  property  upon  a  foreclosure  sale,  ,and  to  organize  a 
new  company  for  the  purpose  of  operating  the  road,  which  agreement 
provided  for  the  issuing  of  bonds  and  stock  of  the  new  company, 
and  apportioning  them  among  the  holders  of  the  mortgage  bonds,  actu- 
ally issued,  of  the  old  company  and  among  certain  other  specified  classes 
of  creditors ;  that  in  pursuance  of  the  agreement  the  property  was  pui^ 
chased  for  less  than  the  amount  of  mortgage  bonds  held  by  the  parties 
to  the  agreement  and  was  afterward  transferred  to  the  new  com- 
pany, its  stock  and  bonds  issued,  and  distributed  as  stipulated; 
that  the  old  company  was  indebted  to  plaintiff  upon  a  contract  for  iron 
rails  furnished  to  lay  its  tracks,  and,  under  the  contract  of  purchase, 
plaintiff  was  equitably  entitled  to  its  mortgage  bonds  for  tlie  balance 
claimed.  This  claim  was  unprovided  for  in  the  creditors*  agreement 
Plaintiff  was  a  party  to  that  agreement,  he  holding  a  large  amount  of  the 
mortgage  bonds  provided  for  therein,  and  he  received  their  proportion 
of  the  bonds  and  stock  of  the  new  company.  Plaintiff  claimed  that  the 
bonds  to  which  he  was  equitably  entitled  should  be  considered  as  issued  at 
the  time  of  making  the  creditors*  agreement,  and  that  t^e  property  in  the 
hands  of  the  new  company  was  subject  to  the  trust  of  providing  for  them, 
as  other  mortgage  bonds  were  provided  for  in  that  agreement.  There 
was  no  allegation  of  any  fraud  in  the  agreement,  or  that  any  of  the 
stockholders  of  the  old  company  derived  any  benefit  thereunder,  or 
that  the  foreclosure  or  sale  were  collusive. 

On  demurrer, — Eddy  that  the  creditors  who  entered  into  the  agreement 
were  bona  fide  purchasers,  and  took  the  property  clear  of  any  trusts 
in  favor  of  other  creditors ;  that  although  as  between  the  old  company 
and  its  creditor  equity  would  consider  that  done  which  ought  to  have 
been  done,  the  rule  did  not  affect  the  rights  of  third  parties  (as  between 
each  other)  who  had  contracted  in  reference  to  what  the  company  had 
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actually  done,  and  especially  where  the  one  claiming  the  benefit  of  it 
was  a  party  to  that  contract,  assented  to  its  terms  and  received  its  bene- 
fits ;  jind  that,  therefore,  the  facts  stated  did  not  constitute  a  cause  of 
action. 

(Argued  February  21, 1872 ;  decided  April  30, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  in  favor  of  defend- 
ants, entered  upon  an  order  affirming  an  order  of  Special 
Term  sustaining  demurrers  to  plaintiff's  complaint,  and 
directing  judgment  for  costs. 

The  complaint  is  very  voluminous,  but  its  main  allegations 
are,  in  substance,  that  on  the  3d  of  December,  1856,  the 
firm  of  Vose,  Livingston  &  Co,  of  which  the  plaintiff  was  a 
member,  entered  into  a  contract  with  the  La  Crosse  and  Mil- 
waukie  Kailroad  Company  for  the  sale  to  it  of  11,000  tons  of 
railroad  iron,  to  be  paid  for  in  first  mortgage  bonds  at  eighty 
cents  on  the  dollar,  which  bonds  were  to  be  made  and  signed 
by  the  company.  That  it  was  well  understood  between  the 
parties,  that  to  enable  Vose,  Livingston  &  Co.  to  perform 
their  contract,  it  would  be  necessary  for  them  to  dispose  of 
the  bonds  as  received,  and  that,  to  prevent  loss  to  them  by 
the  depreciation  of  their  market  value,  it  was  agreed  that  the 
issue  of  1857  should  not  exceed  $2,500,000 ;  that  if  the  com- 
pany should  sell  any  of  such  issue  of  $2,500,000  of  such  bonds 
to  be  made  during  the  year  1857  at  a  less  rate  than  eighty 
cents  on  the  dollar,  they  should  pay  to  the  firm  such  an  addi- 
tional amount  of  bonds  as  should,  at  the  lowest  rate  at  which 
any  of  them  should  be  sold,  pay  Vose,  Livingston  &  Co.  the 
contract  price  of  the  iron ;  that  the  bonds  were  issued,  and, 
during  the  year  1857^over  $700,000  of  them  were  delivered 
to  Vose,  Livingston  &  Co.,  in  payment  for  iron  delivered  by 
them  under  their  contract,  but  that  during  the  same  year  the 
company  disposed  of  other  portions  of  the  issue  of  $2,500,000 
to  other  parties  at  rates  not  exceeding  forty  cents  on  the  dol- 
lar, without  making  any  allowance  to  Vose,  Livingston  &  Co., 
and  also  made  further  issues  of  bonds  beyond  the  $2,500,000, 
and  sold  them  at  thirty  cents  on  the  dollar. 
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The  losses  thereby  sustained  by  the  firm,  and  the  failure  of 
the  company  to  make  satisfaction  therefor,  are  fully  set  forth. 

The  bonds  were  secured  by  a  mortgage  of  the  road  of  the 
company  to  Greene  C.  Bronson,  James  T.  Smith  and  Shep- 
herd Knapp,  as  trustees,  and  provided  for  an  issue  of 
$10,000,000  of  bonds.  The  total  amount  actually  issued  was 
$4,000,000. 

The  plaintiff  claims  that,  by  reason  of  the  premises,  his 
firm  became  entitled  to  an  additional  amount  of  bonds,  and 
also  to  damages.  It  is  further  alleged  that  the  iron  sold  by 
Vose,  Livingston  &  Co.  was  used  in  the  construction  of  the 
road  of  the  company  from  Portage  City  to  La  Crosse ;  that 
the  company  became  insolvent,  and  has  ever  since  remained 
BO,  and  failed  to  keep  up  its  organization ;  that  Bronson,  Smith 
and  Knapp,  the  trustees,  foreclosed  the  mortgage  in  1859, 
and  a  decree  of  sale  was  obtained  in  1862,  whereby  it  was 
adjudged  that  the  bonds  numbered  from  1  to  1991,  inclusive 
(embracing  those  which  had  been  issued  to  Vose,  Livingston 
&  Co>),  be  paid  in  full,  and  that  on  the  residue  of  the 
$4,000,000  there  was  then  due  only  the  sum  of  $803,600, 
making  the  total  amount  due  on  the  mortgage  $2,794,600. 

The  complaint  then  sets  forth  an  agreement  made  in  1861, 
between  the  creditors,  for  reorganizing  the  company,  by  pur- 
chasing its  property  under  the  foreclosure  then  pending.  The 
plaintiff  was  a  party  to  this  agreement,  having  previously 
purchased  the  interest  of  his  copartners  in  the  claim  of  his 
firm.  This  agreement  provided  for  the  purchase  of  the  road 
by  such  creditors  as  should  join  in  the  agreement,  and  for 
the  formation  of  a  new  company  by  the  purchasers,  and  the 
issue  of  new  bonds  and  stock,  to  replace  the  first  mortgage 
bonds  and  other  specified  liabilities  of  the  old  company.  Of 
the  first  mortgage  bonds,  only  the  $4,000,000  actually  issued 
were  provided  for  by  this  agreement.  It  made  no  provision 
for  the  floating  or  unliquidated  debts  of  the  company.  The 
$4,000,000  of  bonds  provided  for  were  specified  by  their  num- 
bers. Those  from  1  to  1991  were  to  be  replaced  by  first 
mortgage  bonds  of  the  new  company  at  par ;  those  of  higher 
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numbers  were  provided  for  at  reduced  rates,  in  bonds  and 
stock  of  the  new  company  to  be  formed. 

Trustees  were  appointed  to  purchase  the  road,  at  the  fore- 
closure sale,  for  the  benefit  of  the  creditors  who  should  unite 
in  this  agreement,  to  audit  the  claims  of  such  creditors  and 
issue  certificates  therefor ;  and,  on  surrender  of  such  certifi- 
cates, to  deliver  to  each  holder  his  quota  of  the  bonds  or  stock 
of  the  new  company  to  which  he  should  be  entitled. 

Bondholders  of  the  La  Crosse  and  Milwaukie  Bailroad  Com- 
pany, to  an  amount  exceeding  $3,800,000,  became  parties  to 
this  agreement. 

The  road  was  sold  under  the  foreclosure  in  1863,  and 
bought  in  on  behalf  of  the  trustees  for  these  creditors,  under 
the  agreement,"  for  $2,675,000. 

This  sale  was  confirmed  by  the  Circuit  Court  of  the  United 
States  for  the  district  of  Wisconsin ;  being  the  court  by  which 
the  foreclosure  and  sale  were  decreed. 

A  new  company  was  organized  under  the  name  of  the  Mil- 
waukie and  St.  Paul  Railroad  Company ;  and  the  purchasers 
at  the  foreclosure  sale  conveyed  the  road  and  its  property  to 
that  company  in  pursuance  of  the  agreement. 

Various  communications  between  the  plaintiff  and  the 
trustees  under  the  agreement,  on  the  subject  of  the  claim  of 
the  plaintiff  (who  represented  Vose,  Livingston  &  Co.)  against 
the  La  Crosse  and  Milwaukie  Railroad  Company,  are  set  forth 
in  the  complaint.  But  no  liquidation  or  allowance  of  the 
claim  was  made  by  the  trustees.  The  plaintiff  claims  that  he 
is  entitled,  as  a  creditor  of  the  old  company,  to  follow  its 
properties  which  have  come  to  the  hands  of  the  Milwaukie 
and  St.  Paul  Railroad  Company ;  and  also  that,  under  the 
agreement  of  December  3,  1856,  made  between  the  old  com- 
pany and  Vose,  Livingston  &  Co.,  they  became  entitled  to  an 
additional  amount  of  first  mortgage  bonds ;  that  such  bonds 
ought  to  be  issued  to  the  plaintiff  by  the  trustees  under  the 
first  mortgage  of  the  old  company ;  and  that  such  additional 
bonds,  so  to  be  delivered  to  them,  should  be  redeemed  in 
stock  and  bonds  of  the  new  company,  pursuant  to  the  agree. 
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ment  of  1861,  under  which  the  Milwaukie  and  St.  Paul  Hail 
road  Company  was  organized,  and  acquired  the  properties  of 
the  old  company. 

The  trustees  under  the  first  mortgage  of  the  La  Crosse  and 
Milwaukie  Railroad  Company,  the  trustees  under  the  agree- 
ment of  1861  for  reorganization,  and  the  Milwaukie  and  St. 
Paul  Railroad  Company  are  made  parties  defendants. 

All  the  rights  of  Yose,  Livingston  &  Co.  have  become 
vested  in  the  plaintiff  by  assignments  from  his  copartners. 

It  does  not  appear  that  any  of  the  stockholders  of  the  La 
Crosse  and  Milwaukie  Railroad  Company  united  in  the  new 
organization,  or  received  any  of  the  property  of  the  old  com- 
pany, or  of  the  bonds  or  stock  of  the  new  company.  Neither 
is  any  fraud  or  collusion  in  the  foreclosure  or  purchase  there- 
under alleged. 

Defendants  demurred  to  the  complaint,  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action ;  also  for 
misjoinder  of  parties  and  causes  of  action. 

Theron  R.  Strong  for  the  appellant.  All  the  claims  made 
against  the  defendants  are  connected  with  the  trusts,  and 
arise  from  it ;  and  in  such  an  action  it  is  proper  to  unite 
everything  connected  with  the  trust.  {Bailey  v.  Ingleey  2 
Paige  Chan.  R.,  278 ;  Story's  Eq.  PI.,  §§  285,  185  a,  286, 
286  a ;  Bank  of  America  v.  PoUock^  4:th  ed.,  V.  Chan.  R., 
215 ;  BHnkerhoff  v.  Brovm^  6  Johns.  Chan.,  139 ;  Fellowa 
V.  FeUowSy  4  Cowen,  682;  Boyd  v.  Boyd,  5  Paige,  65; 
Blaokett  v.  Laimheer,  1  Sandf.  Chan.,  366 ;  Laiorence  v. 
Bank  of  the  Republic,  35  N.  Y.,  324 ;  Shields  v.  Thomas, 
18  How.,  263;  Fitch  v.  Creighton,  24  id.,  159;  Mitford's 
PI.,  181 ;  Gilchrist  v.  Stevenson,  9  Barb.,  9 ;  Willard's  Eq. 
Jur.,  §§  471,  472 ;  Ricktmieyer  v.  Richtm^yer,  50  Barb.,  35.) 
Different  parties  interested  in  an  account,  and  persons  having 
distinct  interests  in  the  same  security,  although  not  in  the  same 
right,  are  properly  joined.  (Barbour  on  Parties,  356, 461,  and 
cases  cited ;  Ricktmeyer  v.  Richtm^yer,  50  Barb.,  60,  and  cases 
cited ;  also  cases  above  cited.)    Equity  regards  the  property 
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of  a  corporation  to  be  held  in  tmet  for  the  payment  of  its 
debts,  and  creditors  can  pursue  it,  unless  it  has  passed  into 
the  hands  of  a  bona  fide  purchaser,  and  equity  will  charge  a 
fund  derived  from  a  sale  of  its  property  with  a  trust  in  favor 
of  creditors.  (jB.  R.  Co,  v.  Howa/rd^  7  Wal.,  392 ;  Story's 
Eq.  Jur.,  9th  ed.,  §  1252  ;  Mumma  v.  Potomao  Co.^  8  Pet., 
286 ;  Wood  v.  DurwmeTy  3  Mason,  308 ;  Vose  v.  Grants  15 
Mass.,  622 ;  Spear  v.  Grants  16  id.,  14 ;  Curran  v.  Arkanr 
BOSj  15  How.,  307.) 

Francis  N.  Bangs  for  the  respondents.  Plaintiff  is 
estopped  by  the  decree  in  the  foreclosure  suit  from  claiming 
the  security  of  the  mortgage  for  his  equitable  claim.  {Bruen 
V.  Bone,  2  Barb.,  592 ;  Harris  v.  Harris,  36  id.,  94 ;  CasUe 
V.  N(yyes,  14  N.  Y.,  329  ;  Dvright  v.  St  John,  25  id.,-  208.) 
The  Milwaukie  and  St.  Paul  Eailroad  Company  is  not  charge- 
able with  the  obligations  of  its  predecessor.  (  Vela^  v.  M. 
B,  B.  Co.,  17  Wis.,  497.)  It  is  a  bona  fide  purchaser.  {M. 
Co.  V.  St  P.  Co,,  6  Wal.,  745.)  Plaintiff  cannot  impeach  the 
sale.    {Croushay  v.  Soutter,  6  Wal.,  640.) 

Bapallo,  J.  The  plaintiff  bases  his  claim  to  relief  in  this 
action  upon  two  grounds :  1st.  That,  at  the  time  of  the  pur 
chase  by  the  Milwaukie  and  St.  Paul  Bailroad  Company  of 
the  property  of  the  La  Crosse  and  Milwaukie  Bailroad  Com- 
pany, he  was  a  creditor  of  the  last  named  company;  and, 
2d.  That,  under  the  scheme  and  agreement  of  September  3 
and  October  3,  1861,  he  was  entitled  to  have  provision  made 
for  his  demands  out  of  the  bonds  or  stock  of  the  new  com 
pany.  His  claim  to  relief  as  a  creditor  of  the  La  Crosse  and 
Milwaukie  !Railroad  Company  is  made  upon  the  theory  that 
the  property  of  that  company  was  in  equity  a  trust  fund  for 
the  payment  of  its  debts,  and  that  having  been  transferred,  in 
the  manner  described  in  the  complaint,  to  the  Milwaukie  and 
St.  Paul  Bailroad  Company,  it  continued  subject  to  that  trust, 
and  should  be  applied  accordingly.  The  case  of  Bailroad  Co, 
V.  Howard  (7  Wallace,  392)  is  cited  in  support  of  this  pro- 
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position.  That  case  recognizes  the  doctrine  that  equity  regards 
the  property  of  a  corporation  as  held  in  trust  for  the  payment 
of  the  debts  of  the  corporation,  and  that  it  may  be  pursued 
by  the  creditors  into  whosesoever  possession  it  may  be  trans^ 
ferred  unless  it  has  passed  into  the  hands  of  a  bona  fide  pur- 
chaser, and  that  stockholders  cannot  appropriate  any  part  of 
it  until  the  debts  of  the  corporation  are  paid.  (Story's  Eq.,  § 
1252.)  In  accordance  with  that  doctrine,  it  was  held,  in  the 
case  cited,  that  where  the  stockholders  of  an  insolvent  corpo- 
ration contracted  to  sell  all  its  property  to  another  corpora- 
tion, under  an  arrangement  with  the  mortgagees  of  the  insol- 
vent corporation,  whereby  such  mortgagees  consented  to  receive 
eighty-four  per  cent  of  the  purchase-money  in  satisfaction  of 
their  claims  to  a  much  larger  amount,  and  the  residue  (sixteen 
per  cent)  was  to  be  paid  to  the  stockholders,  leaving  judgment 
creditors  unpaid,  this  residue  of  sixteen  ^r  cent  represented 
the  equity  of  redemption  in  the  mortgaged  property,  and 
belonged  to  the  insolvent  corporation,  which  was  entitled  as 
trustee  for  the  creditors  to  the  benefit  of  the  rebate  made  by 
the  mortgagees,  and  that  the  judgment  creditors  were  entitled 
to  have  it  applied  to  their  demands  in  preference  to  the  stock- 
holders to  whom,  by  the  terms  of  the  contract,  it  was  payable ; 
and  that  it  made  no  difference  that  the  title  to  the  property 
was  transferred  to  the  purchaser  by  means  of  a  foreclosure  of 
the  mortgages  thereon,  such  foreclosure  having  been  made  in 
pursuance  of  the  arrangement,  and  merely  as  a  means  of  con- 
summating the  contract  of  sale  and  transferring  a  clear  title. 

But  the  facts  set  forth  in  the  complaint  in  this  action  do 
not  make  out  a  case  for  the  application  of  that  doctrine.  The 
parties  who  combined  under  the  scheme  and  agreement  of 
1861  to  purchase  the  property  of  the  La  Crosse  &  Milwaukie 
Kailroad  Company  were  not  the  stockholders  of  that  com- 
pany, but  certain  classes  of  its  creditors.  No  contract  for  the 
sale  of  the  road  was  made  by  the  insolvent  corporation  or  its 
stockholders,  and  it  does  not  appear  that  any  of  the  stock- 
holders were  parties  to  the  agreement. 

There  is  no  allegation  in  the  complaint  that  the  foreclo- 
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sure  was  collusive  or  the  sale  unfairly  conducted.  The  pro- 
perty brought  at  the  sale  only  $2,675,000,  and  the  complaint 
shows  that  the  parties  who  united  m  the  agreement  for  pur- 
chase were  holders  of  bonds  to  the  amount  of  over  $3,800,000, 
secured  by  the  mortgage  under  which  the  sale  was  made.  It 
is  not  shown  that  those  who  united  in  the  agreement  for  pur- 
chase occupied  any  relation  of  trust  toward  the  corporation 
or  its  other  creditors,  or  were  in  any  respect  incompetent  to 
purchase  and  hold  the  property  in  their  own  right  and  to 
agree  among  themselves  as  to  the  disposition  to  be  made  of 
it.  Consequently  they  appear  to  have  been  bona  fide  pur- 
chasers, and  to  have  acquired  the  property  unincumbered  by 
any  trust  except  such  as  they  themselves  created  by  their 
agreement  of  October  3, 1861.  They  having  organized  as  a 
corporation  under  the  name  of  the  Milwaukie  &  St.  Paul  Bail- 
road  Company,  and  transferred  the  property  to  that  corpo- 
ration in  pursuance  of  the  agreement,  that  company  took  it 
subject  to  the  obligations  created  by  the  agreement  of  1861, 
but  no  others. 

The  agreement  of  1861  contains  some  provisions  for  issuing 
common  stock  of  the  Milwaukie  <&  St.  Paul  EAilroad  Com- 
pany to  the  holders  of  farm  mortgage  stock  of  the  La  Crosse 
&  Milwaukie  Bailroad  Company.  What  tlie  nature  of  that 
stock  was,  does  not  appear  in  the  complaint ;  neither  does  it 
appear  that  any  of  the  holders  thereof  received  the  benefit  of 
the  agreement.  It  may  be  that  judgment  creditors  of  the  La 
Crosse  &  Milwaukie  Eailroad  Company  might,  under  the 
principles  enunciated  in  the  case  of  RaU  Road  Co,  v.  jSicnr- 
a/rd  (7  Wall,  392),  have  been  entitled  in  equity  to  compel  the 
application  to  their  demands,  of  the  new  stock  thus  secured  to 
old  stockholders  of  the  insolvent  company.  But  the  com- 
plaint does  not  show  the  plaintiff  to  be  entitled  to  relief 
against  the  defendants  in  this  action,  in  respect  of  that  stock. 
He  cannot  be  permitted  to  assert  that  the  agreement  of  Octo- 
ber 3, 1861,  was  fraudulent  as  to  creditors  and  that  he  is  enti- 
tled to  pursue  the  property  on  that  ground,  for  he  admits  in 
his  complaint  that  he  was  a  party  to  and  one  of  the  trusteee 
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Tinder  that  agreement,  and  that  in  pursuance  of  it  he  surren- 
dered a  large  amount  of  bonds  of  the  La  Crosse  &  Milwaukie 
Sailroad  Company,  thus  entitling  himself  to  the  benefits  of 
the  agreement.  Being  such  party,  he  also  necessarily  assented 
to  the  issue  of  the  new  stock  to  the  old  stockholders.  Although 
this  might  not  prevent  his  asserting  any  equitable  rights  which 
he  might  have  as  a  creditor,  to  the  application  of  the  new  stock 
to  the  payment  of  his  claims,  yet  it  would  preclude  him  from 
claiming  as  against  the  new  company  after  they  had  distributed 
the  new  stock  in  pursuance  of  the  agreement,  and  he  would 
be  obliged  to  follow  it  in  the  hands  of  the  old  stockholders 
who  might  have  received  it.  There  is  no  allegation  in  the 
complaint  that  any  of  the  defendants  have  in  their  hands  any 
of  the  stock  thus  appropriated  to  the  old  stockholders  of  the 
La  Crosse  &  Milwaukie  Bailroad  Company. 

Even  if  it  be  assumed,  therefore,  that  tJie  plaintiff  was  a 
creditor  of  the  La  Crosse  and  Milwaukie  Railroad  Company, 
as  claimed,  and  that  he  could  pursue  his  remedies  in  equity 
without  having  exhausted  his  legal  remedies  or  established 
his  status  as  a  creditor  by  the  recovery  of  a  judgment,  and 
that  his  right  .would  not  be  barred  by  delay,  the  facts  alleged 
in  the  complaint  do  not  show  that  any  of  the  defendants  have 
in  their  hands  any  property  applicable  to  the  payment  of  his 
demand,  or  that  he  has  any  cause  of  action  against  them, 
unless  by  virtue  of  some  right  conferred  upon  him  by  the 
agreement  of  October  3,  1861.  Under  that  agreement  he 
clearly  cannot  claim  to  have  provision  made  for  any  unsecured 
and  unliquidated  demand  for  damages,  or  otherwise,  arising 
under  his  contract  of  December  3,  1866.  The  a^rreement  of 
October  3,  1861,  provides  only  for  the  redemption  of  dif- 
ferent classes  of  bonds  therein  specified,  held  by  the  parties  to 
the  agreement,  and  which  they  should  surrender  to  the  trus- 
tees.    It  makes  no  provision  for  general  unsecured  creditors. 

To  meet  this  difficulty,  the  plaintiff  claims  that,  inasmuch  as 
according  to  his  construction  of  the  agreement  of  December, 
1856  (the  correctness  of  which  construction  it  is  not  necessary 
to  question),  the  La  Crosse  and  Milwaukie  Kailroad  Company 
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ought  to  have  issued  to  him  a  sufficient  additional  amount  of 
bonds  to  make  up  the  amount  of  tile  purchase-money  of  the 
iron  at  the  reduced  price  of  the  bonds,  he  is  now  entitled  to 
be  treated  precisely  as  if  the  additional  bonds  had  been  actually 
issued  to  and  held  by  him  at  the  time  of  the  agreement  of 
October  3, 1861,  or  of  the  distribution  of  the  bonds  and  stock 
of  the  Milwaukie  and  St.  Paul  Eailroad  Company,  under  that 
agreement,  and  that  the  deiendauts,  or  some  of  them,  hold 
the  property  formeriy  of  the  La  Crosse  and  Milwaukie  Eail- 
road Company  subject  to  the  trust  of  making  provision  accord- 
ing to  that  agreement  for  the  additional  bonds  which  the 
plaintiff  should  in  equity  be  thus  supposed  to  hold. 

The  insuperable  difficulty  in  the  way  of  granting  relief  on 
this  theory  is  that  the  agreement  of  October  3, 1861,  provides 
only  for  bonds  actually  issued  and  outstanding.  In  the  scheme 
which  was  the  basis  of  the  agreement,  the  numbers  and  amount 
of  these  bonds  are  specifically  stated,  and  specific  amounts  of 
new  bonds  and  preferred  stock  are  appropriated  to  the  redemp- 
tion of  suph  bonds,  and  the  rates  at  which  different  classes  of 
them  are  to  be  redeemed  are  specified.  And  the  agreement 
provides  only  for  the  redemption  of  the  specific  bonds  described 
in  the  scheme,  viz. :  First  issue  land  grants  numbered  1  to 
1,991,  medium  issue  land  grants  1,992  to  2,500,  fiecond  issue 
land  grants  2,501  to  3,950,  and  $500  bonds  numbered  1  to 
100,  making  in  all  $4,000,000  of  land  grant  bonds.  This 
was  the  class  of  bonds  the  plaintiff's  firm  was  to  have  received 
in  payment  for  iron  under  the  agreement  of  1856,  and  if  he 
had  received  the  additional  bonds  claimed  it  is  clear  that  they 
were  not  provided  for  by  this  agreement.  He  was  a  party  to 
the  agreement,  and  necessarily  assented  to  the  limitation  of 
the  amount  of  land  grant  bonds  to  be  redeemed  to  $4,000,000. 
The  parties  to  the  agreement  of  October  3,  1861,  entered  into 
it  with  reference  to  the  known  existing  obligations  of  the 
company,  and  arranged  their  scheme  accordingly.  However 
equitable  it  might  have  been  in  a  controversy  between  the 
plaintiff  and  the  La  Crosse  and  Milwaukie  Railroad  Company 
to  have  treated  as  done  that  which  they  ought  to  have  done,  it 
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certainly  would  not  be  equitable  as  to  third  parties,  who  made 
their  arrangements,  predicated  upon  what  the  company  had 
actually  done,  to  extend  this  fiction  to  them,  so  as  to  affect 
their  rights  as  between  each  other. 

I  am  unable,  after  a  careful  examination  of  the  complaint, 
to  discover  any  theory  upon  which  the  plaintilE  is  entitled  to 
relief  in  this  action  upon  the  facts  alleged.  It  is,  therefore, 
unnecessary  to  consider  the  minor  objections  to  the  joinder 
of  parties,  eta,  set  forth  in  the  demurrers. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Jai^e  E.  Wiggins,  Appellant,  v.  Patrick  McClbaby, 

Bespondent. 

Where  the  owner  of  a  tract  of  land  lays  it  out  into  lots,  and  intersects  it 
with  a  street  or  alley  for  the  convenience  of  the  lots,  and  sells  a  lot 
bounding  it  upon  said  street  or  alley,  the  purchase  being  made  in  refer- 
ence to  such  convenience,  the  purchaser  acquires  an  easement  in  the 
street  or  alley  which  cannot  be  recalled.  Buch  an  easement  is  not  lost  by 
mere  non-user,  and  where  the  non-user  is  claimed  as  evidence  of  an 
abandonment  of  the  right,  it  is  a  question  of  intent  dependent  upon  the 
circumstances,  and  therefore,  a  question  of  fiict 

(Argued  April  26, 1872 ;  decided  May  8,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  affirming 
a  judgment  in  favor  of  defendant  entered  upon  the  decision 
of  the  court  at  Special  Term  dismissing  plaintiff's  complaint. 

The  action  was  for  an  injunction  restraining  defendant 
from  trespassing  upon  an  alley  called  Howard's  court,  in  the 
city  of  Brooklyn.  The  premises  were  originally  owned  by 
Joshua  Sands,  who  laid  it  out  into  lots  and  laid  out  the  alley. 
The  alley  ran  west  from  Main  street ;  all  the  lots  along  it 
were  bounded  thereon,  it  being  referred  to  in  the  deeds 
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as  '^  an  alley."  The  alley  ended  at  defendant's  lot,  which 
was  bounded  thereon.  Evidence  was  given  tending  to  show 
that  defendant  and  his  grantors  had  not  used  the  alley  for 
twenty-two  years. 

The  court  found  that  defendant  had  an  easement  in  the 
alley,  that  it  had  been  dedicated  to  the  use  of  the  owners  of 
the  lots  bounded  thereon,  including  defendant,  and  directed 
the  dismissal  of  the  complaint. 

Philip  S.  Orooke  for  the  appellant.  The  case  is  a  proper 
one  for  an  injunction.  {U.  B.  Co.  v.  Bolton^  3  Railway 
Cases,  345 ;  Carpenter  v.  Owynn^  35  Barb.,  396  ;  8.  and  N. 
JR.  E.  Co.  V.  S.  and  G.  li.  Co.,  4  Eq.  Cases,  174 ;  Hervey  v. 
jSraith^  1  K.  &  J.,  389.)  If  any  easement  ever  existed,  the 
voluntary  abandonment  thereof  was  a  waiver.  (2  Wash,  on 
Eeal  Prop.,  47 ;  3  Kent  Com.,  449 ;  Heg.  v.  CharUy,  12 
Jurist.  R.,  1850,  p.  822 ;  Ward  v,  Wmd,  14  Eng.  L.  &  E., 
413.) 

Sidney  V.  Lowell  for  the  respondent.  Defendant  has  an 
easement  in  the  alley.  {MaMer  of  N.  Tenth  St.,  48  Barb., 
211,  221 ;  ChUd  v.  ChappeU,  5  Seld.,  237.)  The  easement 
having  been  acquired  by  deed,  was  not  extinguished  by  non- 
user.  {Jewett  V.  Jewett,  16  Barb.,  150 ;  Sengles  v.  Hastings, 
22  N.  Y.,  117.) 

Per  Cubiah.  K  it  be  granted  that  the  plaintiflE  showed 
upon  the  trial  that  she  had  the  title  in  fee  or  otherwise  to  the 
alley,  still,  if  the  defendant  had  a  right  to  the  user  of  it  for 
the  purpose  complained  of,  she  cannot  maintain  her  action. 
The  finding  of  the  learned  justice  who  tried  the  case  deter- 
mines that  he  had  such  right.  It  is  not  put  upon  actual  use 
by  him  and  his  grantors  for  such  period,  and  in  such  manner, 
as  to  constitute  a  possession  adverse  to  the  owner  of  the  real 
title.  It  is  put  upon  the  effect  of  the  conveyances' in  evidence. 
These  conveyances  are  not  set  out  in  the  papers  before  us. 
But  the  synopsis  of  them  furnished,  and  the  oral  evidence  in 
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the  case,  indicate  this :  that  Joshua  Sands  was  once  the  owner 
of  a  tract  of  land  upon  which  this  alley,  and  the  lots  now 
abutting  upon  it,  are  situated ;  that  Sands  laid  out  this  tract 
into  lots ;  that  he  laid  out  this  alley ;  and  that  he  then  con- 
veyed lots,  in  terms  bounding  them  upon  the  alley.  There 
was  enough  in  evidence  to  warrant  the  learned  justice  in 
inferring  that  these  lots  were  sold  and  bought  with  reference 
to  this  alley  as  a  continuing  convenience  to  them ;  and  in 
finding  that  there  was  an  easement  in  the  alley,  conveyed  to 
the  purchasers  and  their  assigns.  The  conveyances  do 
recognize  this  alley  as  a  visible  and  permanent  boundary  of 
the  lots  described  as  abutting  upon  it.  In  the  oral  testimony, 
though  it  is  conflicting,  there  was  matter  which  tended  to 
show  a  use  of  the  alley  by  the  grantees  in  the  conveyances 
and  their  assignees. 

It  is  well  settled  that  where  the  owner  of  a  tract  of  land 
lays  it  out  into  lots,  and  intersects  it  with  a  street  or  alley, 
obviously  for  the  convenience  of  the  lots,  and  purchases  are 
made  in  reference  to  such  convenience,  and  conveyances  are 
given  bounding  lots  upon  such  street  or  way,  recognizing  it 
as  an  established  and  permanent  subject  of  use  by  the  owners 
of  the  lots,  there  is  created  in  the  owners  an  easement  in  the 
street  or  way  which  cannot  be  recalled.  {Trustees,  etc.,  v. 
Cowen,  4  Paige,  510.)  BisseU  v.  iV^.  Y.  G.  H.  R.  Co.  (23  K 
Y.,  61),  in  which  Mason,  J.,  says  of  a  deed  of  lots  bounding 
them  upon  a  street,  not  public,  because  not  accepted  by  the 
authorities,  that,  as  between  the  grantees  and  the  grantor, 
his  conveyance,  per  se,  dedicated  it  to  their  use  as  a  street. 

Whatever  may  be  the  evidence  as  to  non-user  by  the 
grantors  of  the  defendant,  if  it  go  no  farther  than  is  claimed 
by  the  plaintiff,  it  does  not  impair  the  right  which  he  obtained 
from  them.  A  right  of  way  created  by  deed  is  not  lost  by 
mere  non-user.  {Smyles  v.  Hastings,  22  N".  Y.,  217 ;  Arnold 
V.  Stevens,  24  Pick.,  106.)  And  where  non-user  is  evidence 
of  an  abandonment  of  a  right,  it  will  depend  upon  the  circum- 
stances, and  is  a  question  of  intention.     (  Wa/rd  v.  Ward,  14 
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Eng.  Law  and  Eq.,  413.)  This  is  a  qaestion  of  fact ;  and  the 
plaintiff  brings  us  no  finding  upon  it. 

The  judgment  appealed  from  should  be  affirmed,  with  costs 
to  the  respondent. 

All  concur.  .  Y 

Judgment  affirmed. 
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Same    Appellant-  v.  Willl^m  H.   H.   Gebe  et  al., 

Bespondents. 

A  substantial  compliance  with  the  statute  in  the  measures  preliminary  to 
the  taxation  of  persons  and  property,  in  all  matters  which  are  of  the 
substance  of  the  procedure,  and  designed  for  the  protection  of  the  tax- 
payer, is  a  condition  precedent  to  the  legality  and  validity  of  the  tax. 

For  the  purpose  of  deposit  for  inspection,  the  assessment  roll  is  to  be 
completed  on  or  before  the  first  of  August,  and  after  that  time  the  asses- 
sors have  no  jurisdiction  over  the  persons  of  tax-payers,  the  roll,  or  the 
subject-matter  of  the  assessment  for  the  current  year,  save  for  the  pur- 
pose of  reviewing  the  assessments  already  made  and  verifying  the  roll 
after  such  review.  For  the  purpose  of  verification  and  delivery  to  the 
supervisor,  the  roll  cannot  be  completed  until  after  the  time  fixed  for  its 
final  review  and  correction,  to  wit,  the  third  Tuesday  of  August  An 
affidavit  of  the  assessors  thereto,  made  prior  to  that  time,  is  a  nullity,  and 
where  the  defect  appears  upon  the  face  of  the  paper  by  the  date  of  the 
jurat,  it  confers  no  jurisdiction  upon  the  board  of  supervisors  to  impose 
a  tax  upon  persons  or  property  named  therein,  or  to  sign  a  warrant  to 
the  collector ;  as  the  affidavit  is  made  part  of  the  assessment  roll 
delivered  to  the  collector,  and  the  want  of  jurisdiction  in  the  board  of 
supervisors  is  thus  disclosed  upon  the  face  of  the  papers,  the  warrant 
ftumishes  no  protection  to  the  collector. 

The  receipt  by  one  whose  property  is  sold  under  a  void  warrant,  or  for 
an  illegal  tax  of  the  surplus  arising  from  the  sale,  over  the  amount  of  the 
tax  and  expenses,  is  not  a  condonation  or  an  accord  and  satisfaction  of 
the  trespass. 

(Argued  April  25, 1872 ;  decided  May  8, 1872.) 

Appeals  from  judgments  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  affirming 
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judgments  in  favor  of  defendants  entered  upon  decisions  of 
the  court  upon  trials  at  the  Circuit. 

These  were  actions  of  trespass  for  an  alleged  illegal  levy 
and  sale  of  plaintiff  V  property.  The  defendant  Preston,  in 
the  first  action,  was  one  of  the  assessors  of  the  town  of 
Eldridge,  Onondaga  county,  for  the  year  1865 ;  plaintiff  was 
a  resident  of  that  town,  and  a  member  of  the  firm  of  J.  N. 
Westfall  &  Co.  His  name  did  not  appear  upon  the  assess- 
ment roll  as  originally  made  out  and  sworn  to  by  the  assessors. 

An  affidavit  in  form,  as  required  by  the  statute,  was  made 
by  said  assessors  and  annexed  to  said  roll  on  the  29th  day  of 
July  in  that  year.  The  name  of  "  J.  N".  Westfall  &  Co."  was 
not  found  on  said  roll  until  the  third  Tuesday  of  August, 
being  the  time  designated  by  the  assessors  for  reviewing  the 
roll,  when  an  assessment  against  said  firm  of  $20,000  for  per- 
sonal property  was  added;  and  in  that  condition,  without 
further  verification,  the  roll  was  delivered  by  the  assessors  to 
the  supervisor  of  the  town,  who  delivered  it  to  the  board  of 
supervisors  of  the  county  of  Onondaga,  of  which  the  defend- 
ants in  the  second  action,  except  Voorhees,  were  members. 

The  board  of  supervisors  thereupon  imposed  a  tax  based 
upon  said  assessment  on  the  appellant  and  said  Gavitt  by  the 
name  and  style  of  "  J.  N.  Westfall  &  Co.,  bankers,"  on  said 
personal  property  to  the  amount  of  $488.85,  and  issued  a 
warrant  for  the  collection  thereof,  which  was  signed  by  all 
the  defendants  in  the  second  action  except  Voorhees,  which 
warrant,  with  a  copy  of  the  assessment  roll  annexed,  together 
with  the  affidavit  or  oath  of  said  assessors  attached  thereto, 
was  delivered  to  the  defendant,  John  Voorhees,  then  collector 
in  said  town. 

Voorhees,  by  virtue  of  said  warrant,  levied  upon  and  sold 
at  auction  the  property  of  plaintiff,  amounting  to  $550,  and 
after  satisfying  the  tax  and  the  collector's  fees,  paid  the  said 
appellant  the  sum  of  $36.71,  being  the  balance. 

W.  Porter  for  the  appellant.    The  assessment  roll  was  in 
legal  effect  an  unverified  roll.    It  wad,  therefore,  void  upon 
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its  face,  rendering  the  aasesBors  wrong-doers,  and  affording  no 
protection  to  the  eupervisore  who  imposed  the  tax,  or  to  the 
collector  who  levied  upon  and  sold  the  property  of  the  appel- 
lant. {Van  Bensselaer  v.  Whitbeck^  7  N.  Y.,  517;  Torry  v. 
Millsbury,  21  Pick.,  24,  per  Shaw,  J.)  The  requirements  of 
section  8,  are  not  merely  directory.  (  Van  Rensselaer  v.  Whit- 
beck,  7  N.  Y.,  521 ;  PeopU  v.  AUen^  6  Wend.,  486.)  The 
assessors  had  no  authority  to  add  the  name  of  J.  N.  Westfall 
&  Co.  to  the  roll.  {Bennett  v.  City  of  Buffalo^  17  N.  Y., 
383  ;  Wheeler  v.  Mills,  4o  Barb.,  644 ;  Clark  v.  JS'orton,  68 
Barb.,  434.)  By  so  doing  they  became  liable  as  trespassers 
for  the  damages  resulting.  {Mygatt  v.  Washburn,  16  N.  Y., 
316.)  The  process  being  void  upon  its  face,  afforded  no  pro- 
tection to  the  collector.  (  Van  Bensselaer  v.  Whitbeck,  7  N. 
Y.,  614.)  The  receipt  of  the  surplus  is  no  bar.  {Brovm  v. 
Fecter,  7  Wend.,  301.) 

Oeorge  JT.  Kennedy  for  the  respondent  Preston.  By 
receipt  of  the  surplus  plaintiff  is  estopped  from  questioning 
validity  of  proceedings.  {Clark  v.  HaUeck,  16  Wend,  607, 
610.)  The  assessors  acted  judiciaUy,  and  the  error  could  only 
be  corrected  by  proceedings  for  that  purpose.  {Swift  v.  City 
of  P.,  37  N.  Y.,  611 ;  Bank  of  C.  v.  Mayor,  etc.,  of  N.  Y.,  43 
id.,  184.)  The  duty  of  verifying  roll  is  directory  rather  than 
jurisdictional.  {Parish  v.  Golden,  36  N .  Y.,  462 ;  The  Peo- 
ple V.  Allen,  6  Wend.,  486 ;  Torry  v.  Millsbury,  21  Pick.,  64 ; 
Howard  v.  Procter,  7  Gray,  128.)  An  error  in  roll  may  be 
corrected  after  Ist  August.  {People  v.  Allen,  6  Wend.,  486 ; 
Oates  V.  Mead,  2  Den.,  160 ;  chap.  463,  §  2,  Laws  of  1866.) 

C^yrt^^Si^e^^  for  the  respondents  Gere  and  others.  The  want 
of  verification  is  not  a  jurisdictional  defect.  {Parish  v.  Oolden, 
35  N.  Y.,  467.)  By  receiving  surplus,  plaintiff  affirmed  the 
sala  {Clark  v.  HaUeck,  16  Wend.,  610.)  The  signing  of 
warrant  was  act  of  board,  and  the  individual  members  are  not 
responsible.    (6  Hand,  676.) 
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Allen,  J.  The  case  of  Clark  v.  Norton  (ante^  p.  243),  lately 
decided  by  this  court,  affirming  the  judgment  of  the  Supreme 
Court  as  reported  68  Barb.,  434,  is  decisive  of  the- principal 
question  involved  in  the  action  against  Pfeston,  the  assessor. 
At  the  time  of  the  insertion  of  the  name  of  the  plaintiff  in 
the  assessment  roll  as  liable  to  assessment  and  taxation  for 
personal  property,  the  assessors  had  lost  all  jurisdiction  over 
the  person  of  the  plaintiff,  the  assessment  roll  and  the  sub- 
ject-matter of  the  assessments  for  the  current  year,  except 
for  the  purpose  of  reviewing  the  assessments  already  made, 
and  the  verification  of  the  roil  after  such  review  had  been 
made  and  the  roll  completed.  The  assessment  of  the  plain- 
tiff was  without  authority,  and  the  assessors  were  wrong- 
doers in  the  act  of  making  it,  and  became  liable  to  the  plain- 
tiff for  all  the  damages  sustained  oy  him  by  reason  of  it.  The 
able  and  discriminating  review  of  the  authorities  bearing  upon 
the  subject,  and  the  statement  ot  the  legal  principles  touching 
the  acts  of  ofiicials  of  limited  and  special  jurisdiction  affecting 
the  property  and  rights  of  third  persons,  by  Judge  Taloott, 
in  his  dissenting  opinion  in  the  Supreme  Court,  clearly  shows 
the  illegality  and  consequent  invalidity  of  the  assessment. 

The  objection  that  Garrett,  the  associate  of  the  plaintiff'  in 
his  business  of  banking,  was  a  necessary  party  to  the  action, 
if  well  taken  in  point  of  form  in  the  answer,  is  obviated  by 
the  fact  found  by  the  court,  that  the  property  taken  was  the 
sole  property  of  the  plaintiff*.  The  receipt  by  the  plaintiff 
from  the  collector  of  the  surplus  moneys  arising  upon  the 
sale  in  excess  of  the  amount  required  to  satisfy  the  tax  and  the 
fees  and  expenses  of  collection,  was  not  a  condonation  or  an 
accord  and  satisfaction  of  the  trespass.  The  only  effect  of 
such  payment  and  receipt  was  to  diminish  pro  tanto  the 
recovery  for  the  trespass.  It  operated  to  reduce  the  damages 
to  which  the  plaintiff  would  otherwise  have  been  entitled. 
{Brown  v.  Feeter,  7  W.  E.,  301.) 

A  somewhat  different  question  is  presented  in  the  action 
against  the  supervisors  and  collector,  but  calling,  neverthe- 
less, for  the  application  of  the  same  general  principles.     If 
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the  supervisors  have  exceeded  their  powers  or  acted  without 
jurisdiction  in  imposing  a  tax  upon  the  plaintiff  and  in  issu- 
ing a  warrant  for  its  collection,  they  are  liable  as  trespassers. 
Their  powers  and  jurisdiction  in  the  assessment  and  collection 
of  taxes  are  strictly  statutory,  and  a  strict  adherence  to  the 
law  is  necessary  to  sustain  their  acts  and  protect  them  from 
liability.  A  substantial  compliance  with  the  statute  in  the 
measures  preliminary  to  the  taxation  of  persons  and  property, 
in  all  matters  which  are  of  the  substance  of  the  procedure, 
and  designed  for  the  protection  of  the  tax-payer  and  the  pre- 
servation of  his  rights,  is  a  condition  precedent  to  the  legality 
and  validity  of  the  tax.  Among  the  preliminaries  essential 
to  the  jurisdiction  of  the  supervisors  is  the  preparation  of  an 
assessment  roll  containing  a  list  of  the  persons  and  property 
liable  to  taxation,  with  the  estimated  value  of  the  property, 
prepared  and  verified  by  the  assessors,  and  a  substantial 
compliance  with  the  terms  of  the  statute  prescribing  the 
verification  is  necessary  to  give  the  board  of  supervisors 
jurisdiction  to  impose  a  tax  and  issue  their  warrant  to  the 
collector  for  its  collection.  (  Van  Henssdaer  v.  Wiibeckj  3 
Seld.,  517.)  Prior  to  the  amendment  of  the  law  in  1851,  the 
statute  was  very  specific  in  designating  the  time  when  the 
verification  of  the  assessment  roll  should  be  made  by  the 
assessors,  as  well  as  the  form  of  such  verification.  It  was  to 
be  made  after  the  time  for  hearing  objections  prescribed  by 
statute,  and  the  disposal  of  such  objections  as  had  been' made. 
(1  E.  S.,  394,  §  26).  In  1851,  an  affidavit  was  substituted 
for  the  certificate  of  the  assessors,  but  the  substance  of  the 
affidavit  was  the  same  as  of  the  certificate.  By  chapter  176 
of  the  Laws  of  1851,  section  thirty-six  of  the  Revised  Statutes 
with  the  four  sections  immediately  preceding,  were  repealed. 
The  repealed  sections  provided  for  a  review  of  the  assess- 
ment roll  by  the  assessors  during  the  month  of  August,  and 
the  correction  of  the  assessments,  and  the  verification  of  the 
roll  by  the  certificate  of  the  assessors.  Section  209  of  the 
Bevised  Statutes  was  so  amended  as,  with  §§  5,  6  and  7 
of  the  act  of  1851,  to  furnish  a  substitute  for  the  review 
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directed  by  the  Bevised  Statates,  and  to  prescribe  and 
regulate  the  duties  of  the  assessors  upon  such  review.  Sec- 
tion 8  of  the  act  of  1851  is  the  substitute  for  §  26  of  the 
Revised  Statutes,  and  follows  immediately  after  the  provisions 
regulating  the  review  and  correction  of  the  assessments,  and 
declares  that  "  when  the  assessors,  or  a  majority  of  them, 
shall  have  completed  their  roll,  they  shall  severally  appear 
before  one  of  the  justices  of  the  town;"  etc.,  and  make  and 
subscribe  an  oath  in  the  form  prescribed,  which  oath  shall  be 
written  on  the  assessment  roll,  signed  by  the  assessors  and 
certified  by  the  justice.  The  assessment  roll,  thus  signed,  is 
to  be  delivered  to  the  supervisor  of  the  town  on  or  before  the 
first  of  September,  and  by  him  delivered  to  the  board  of 
supervisors.  (1  E.  S.,  394,  §  27.)  In  the  nature  of  things, 
and  in  the  sequence  prescribed  by  the  statute,  the  roll  cannot 
be  verified  until  the  time  for  review  and  the  hearing  of 
objections  is  passed,  and  the  objections,  if  any  are  made,  are 
disposed  of.  The  roll  is  not  and  cannot  be  completed  until 
then,  and  the  duty  of  tihe  assessors  in  preparing  the  roll  and 
making  the  assessments  cannot  be  fully  performed  and  ended, 
until  after  the  third  Tuesday  of  August,  the  day  assigned  by 
statute  for  the  meeting  of  the  assessors  to  review  their 
assessments.  (Laws  of  1851,  supra^  §  4.)  The  act  of  1851  did 
not  change  fhe  time  for  the  completion  of  the  assessment  i-oU 
and  its  verification  by  the  assessors.  For  the  purpose  of  depo- 
sit for  inspection,  the  roll  is  to  be  completed  on  or  before  the 
first  of  August ;  but  for  the  purpose  of  verification  and  deliv- 
ery to  the  supervisor,  it  cannot  be  completed  nntil  after  the 
time  fixed  for  its  final  review  and  correction. 

The  affidavit  of  the  assessors  to  the  assessment  roll  before 
ns  was  made  on  the  29th  of  July,  although  it  purported  to 
have  been  made  on  the  26th  of  that  month.  But  the  assess- 
ors could  not  by  law  then  make  the  affidavit  required.  They 
had  other  duties  to  perform  to  complete  the  roll  before  it 
could  be  verified,  and  the  time  had  not  arrived  when  by  law 
they  could  declare  it  completed  and  verify  it  as  the  completed 
and  perfected  roll.     The  affidavit  was  a  nullity,  and  the  defect 
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appearing  oh  the  face  of  the  paper  by  the  date  of  the  jarat,  it 
conferred  no  jurisdiction  upon  the  board  of  supervisors  to 
impose  a  tax  upon  persons  or  property  named  therein. 

It  follows  that  the  supervisors  imposing  the  tax  and  sign- 
ing the  Warrant  to  the  collector  were  without  jurisdiction  and 
liable  as  trespassers. 

The  affidavit  made  a  part  of  the  assessment  roll  delivered 
to  the  collector  with  the  warrant,  and  as  it  disolosed  the  want 
of  jurisdiction  in  the  board  of  supervisors  to  act,  the  process 
furnished  no  protection  to  that  officer.  (  Van  Hsns^elaer  y. 
WUbeck^  supra.)  In  Parish  v.  Golden  (35  N.  Y.,  462),  in 
the  affidavit  annexed  to  the  assessment  roll,  a  single  clause 
was  omitted,  which  the  court  may  not  have  thought  of  the 
substance  of  the  verification.  The  judge  delivering  the  pre- 
vailing opinion  was  evidently  of  the  opinion  that  the  affidavit 
was  a  substantial  compliance  with  the  statutes.  He  says 
that  the  case  was  distinguishable  from  Van  Hensselaer  v. 
WUbeoky  and  while  he  thinks  the  latter  case  ought  not  to  be 
extended,  he  is  far  from  attempting  to  overrule  it.  The  salu- 
tary doctrines  of  that  case  cannot  be  disregarded  without 
encouraging  a  laxity  in  the  discharge  of  official  duty  and 
endangering  the  rights  of  the  citizen. 

The  rules  which  are  prescribed  for  the  protection  of  private 
rights  ought  not  to  be  relaxed  by  courts,  but  should  be  rigidly 
adhered  to  and  enforced. 

It  is  not  necessary  to  criticise  the  decision  of  Parish  v. 
Golden,  but  it  ought  not  to  be  regarded  as  shaking  in  the 
least  the  older  case  of  Van  Hensselaer  v.  WObecky  or  the  prin- 
ciples upon  which  that  decision  was  based. 

The  judgments  in  both  actions  should  be  reversed  and  a 
new  trial  granted. 

All  concur. 

Judgment  affimied. 
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The  People  ex  rel.  The  Erie  and  Genesee  Valley 
Railroad  Company,  Respondents,  v,  J.  Nelson  Tubbs 
et  al.,  Commissioners,  etc..  Appellants. 

Where  commissioners  are  appointed  under  tl^e  proylsionsof  section  22  of 
the  general  railroad  law  (chap.  140,  Laws  of  1850),  their  power  oyer  the  pro- 
posed route  is  not  restricted  to  that  part  of  it  which  lies  within  the  bounds 
of  the  land  of  the  party  procuring  their  appointment,  but  they  may  make 
any  alteration  of  the  proposed  route  within  the  county  which,  may  be 
necessary  to  obviate  such  objections  of  the  party  aggrieyed  q^  they  may 
deem  well  founded ;  and  in  exercising  their  power  to  alter  the  proposed 
route,  it  is  the  duty  of  the  commissioners  to  complete  the  alteration  so  as 
to  preserve  the  continuity  of  the  line ;  they  have  no  power  to  so  change 
a  portion  of  the  proposed  route  as  to  leave  it  disconnected  at  either  end 
with  the  other  portions,  andthus  to  abridge  or  interrupt  the  road. 

The  statute  contemplates  but  one  board  of  commissioners  in  a  county,  and 
all  alterations  to  be  made  in  the  proposed  route  in  such  county  should 
be  made  by  that  board ;  it  should,  therefore,  complete  its  work  by  either 
affirming  the  route  proposed  by  the  company,  or  making  all  necessaiy 
alterations;  and  when  this  is  done  the  route  through  the  county  is 
established. 

(Argued  February  16, 1872 ;  decided  May  21, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  reversing  the  order 
and  determination  of  defendants  as  commissioners  appointed 
4>ursuant  to  the  provisions  of  the  general  railroad  act,  <to 
examine  the  proposed  route  of  the  Erie  and  Genesee  Valley 
Railroad  Company  in  the  county  of  Livingston,  which  order 
was  brought  up  for  review  upon  certiorari.  (Reported  below, 
59  Barb.,  401.) 

Defendants  were  duly  appointed  commissioners  under  the 
twenty-second  section  of  the  general  railroad  act  (chap.  140, 
Laws  of  1850),  upon  the  petitions  of  George  Hartman  and 
William  Hartman,  alleging  that  the  proposed  route  needlessly 
injured  their  lands.  The  commissioners  made  the  following 
order : 

"  Now,  therefore,  by  the  authority  vested  in  us  by  law,  we 
hereby  direct  and  determine  that  the  location  of  said  road 
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through  the  premises  of  the  said  William  Hartman  and 
George  Hartman  shall  be  changed  from  the  roat  e  as  laid  down 
on  the  map  of  the  said  company  on  file  in  the  clerk's  ofBoe 
of  Livingston  county,  to  a  line  described  as  follows,  to  wit : 
The  center  line  of  the  said  road  through  the  premises  of  the 
said  William  and  George  Hartman  shall  be  laid  in  and  cor- 
respond with  a  straight  line  joining  the  point  of  intersection 
of  the  center  line  of  the  Erie  and  Genesee  Yalley  railroad  (as 
located  on  their  map  on  file)  with  the  center  Une  of  highway 
running  east  and  west  and  known  as  the  Zerfass  road  (said 
point  of  intersection  being  marked  '  A '  on  the  accompany- 
ing map)  and  the  point  of  intersection  of  the  center  lines  of 
Jefferson  and  Ossian  streets,  in  the  village  of  Dansville,  said 
last  point  of  intersection  being  marked  ^  B '  on  accompany- 
ing map."  The  point  last  mentioned  was  some  distance  from 
the  line  t>f  the  road. 

Lester  B.  Faulkner  for  the  appellants.  The  writ  should 
have  been  dismissed.  {People  v.  Highway  Commissioners^ 
etc.,  30  N.  Y.,  72 ;  People  v.  The  Mayor,  etc.,  2  Hill,  9.) 
!None  of  the  matters  returned  under  the  unauthorized  portion 
of  the  writ  were  properly  before  the  court  at  General  Term. 
{People  V.  Highway  Commissioners,  30  N.  T.,  72 ;  People 
ex  rd. 'Woodward  v.  Covert,  1  Hill,  674;  People  ex  rd. 
Rohvnson  v.  Ferris,  36  N.  T.,  218.)  It  is  only  by  certiorari 
directed  to  the  justice,  or  by  the  direct  proceeding  by  appeal 
for  that  purpose,  that  the  regularity  of  the  appointment  of 
the  appellants  as  commissioners  can  be  examined.  {People 
V.  Stryker,  24  Barb.,  650;  1  Hill,  674,  supra;  Peoples. 
Stevens,  5  Hill,  616;  People  v.  Hopson,  1  Denio,  575; 
OreenUaf  v.  l^ow,  4  id.,  168 ;  Weeks  v.  Ellis  et  al.,  2  Barb., 
320 ;  Hheldofi  v.  Wright,  1  Seld.,  497.)  The  oflBce  of  the  writ  is 
to  relieve  only  from  errors  stated.  {Monro  v.  Baker,  6  Cow., 
396 ;  People  v.  City  of  liochesie?*,  21  Barb.,  656 ;  jEjd  parte 
Mayor  qf  Albany,  23  Wend.,  277.)  The  relator  will  be  con- 
fined to  the  gi*ounds  of  complaint  stated.  -  (21  Barb.,  657, 
supra;  24  id.,  640.)    He  can  raise  no  questions  that  were 
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not  raised  before  the  eommifieionera,  except  jiiriBdiction.  {Peo- 
ple V.  Cdrrington^  2  Lansing,  368;  21  Barb.,  657.)  The 
facts  will  be  examined  only  to  enable  the  court  to  see  whether 
the  inferior  tribunal  has  exceeded  its  powers.  {People  v. 
Board  of  Asseseorey  39  N.  T.,  81 ;  Hyatt  v.  Bates,  1  Hand, 
166.)  The  court  is  not  bound  to  follow  strict  grammatical 
construction  in  construing  the  order.  (5  Abb.  Digest,  381, 
§§  236, 240.)  Upon  the  principles  of  construction  applicable  to 
statutes  the  determination  may  be  held  to  locate  the  whole 
route.  {Fidler  v.  Cooper,  19  Wend.,  288;  1  Abb.  Dig., 
I  209.)  Every  reasonable  intendment  will  be  made  to  uphold 
the  determination.  {People  v.  The  Courtly  Court  of  Jeffer- 
son  County,  56  Barb.,  145 ;  Ott  v.  Sohrc&ppel,  1  Seld.,  482 ; 
Jackson,  etc.,  v.  Ambler,  14  Johns.  R.,  96 ;  Bacon  et  al.  ▼. 
WiXber,  1  Cow.,  117 ;  Mead  v.  Bv/ms,  32  N.  T.,  275.)  The 
route  laid  down  will  stand  if  it  can  be  reduced  to  certainty. 
{Jackson  v.  Amhler,  14  J.,  96.)  If  the  company  can  make 
it  certain  it  should  stand.  (14  J.,  96 ;  Laws  1850,  chap.  140, 
§  20.)  The  relator  cannot  complain  of  what  it  did  not  request. 
(1  Seld.,  482 ;  14  J.,  96.)  The  petitioner  is  not  bound  to 
watch  over  the  action  of  the  commissioners  upon  other  lands, 
in  order  to  uphold  the  line  upon  his  own.  {Clark  v.  Phdps 
et  al.,  4  Cow.,  190.)  The  commissioners  had  implied  power 
to  do  whatever  was  necessary  to  effect  the  object.  {Stief  v. 
Sunt,  1  N.  T.,  20 ;  Livingston  v.  Harris,  14  Wend.,  329.) 
The  commissioners  had  power  to  alter  the  line  on  other  lands 
than  the  petitioners.  {In  re  L.  1.  It.  R.  Co.,  Court  of 
Appeals,  1870.) 

John  A.  Van  Derlip  for  the  respondents. 

Rafallo,  J.  By  the  22d  section  of  the  general  railroad 
law,  every  company  formed  thereunder  is  required,  before 
constructing  its  road  through  any  county,  to  file  in  the  clerk's 
office  a  map  of  the  route  intended  to  be  adopted  in  such 
county,  and  to  give  written  notice  of  the  route  so  desi^ated 
to  all  actual  occupants  of  the  land  over  which  it  is  to  pass. 


1872.]  Peoplb  ex  rel.  E.  &  G.  V*R.  R.  Co.  v.  Tubbs  et  al.  859 

Opinion  of  the  Court,  per  Rafallo,  J. 

Any  person  feeling  aggrieved  by  the  proposed  location 
may,  within  fifteen  days  after  receiving  such  notice,  apply  for 
the  appointment  of  commissioners.  If  appointed  it  becomes 
their  duty  to  examine  the  proposed  route,  and  to  affirm  or 
alter  it,  as  may  be  consistent  with  the  just  rights  of  all  par- 
ties and  the  public.  There  is  nothing  in  the  statute  which 
restricts  the  power  of  the  commissioners  over  the  proposed 
route  to  tliat  part  of  it  which  lies  within  the  bounds  of  the 
land  of  the  party  procuring  their  appointment.  The  effect 
of  such  a  restriction  would,  except  in  very  rare  cases,  be 
either  to  deprive  the  commissioners  of  the  power  to  change  a 
location  unnecessarily  prejudicial  to  the  objecting  party,  or 
to  compel  them,  for  the  purpose  of  affording  such  remedy,  to 
make  curves  which  would  be  a  serious  injury  t,o  the  line,  and 
might  render  it  dangerous  or  impracticable.  No  change,  of 
any  considerable  extent,  can  be  made  in  the  line  of  a  rail- 
road at  a  particular  point  without  involving  an  alteration  of 
the  course  to  a  greater  or  less  distance  in  each  direction ;  and 
the  legislature  has  not  been  guilty  of  the  absurdity  of  limiting 
the  distance  to  which  such  necessary  alterations  may  extend, 
by  the  boundaries  of  the  land  of  the'  objecting  party,  or  of 
makii;^g  his  right  to  relief  depend  upon  the  extent  of  the  area 
of  his  land.  When,  upon  the  application  of  a  person  aggrieved 
by  the  proposed  location,  commissioners  are  appointed,  they 
are  required  by  the  statute  to  examine  and  affirm  or  alter, 
not  that  part  of  the  line  which  runs  firough  the  premises  of 
the  objector,  which  may  be  very  limited  in  extent,  but  the 
proposed  route.  That  clearly  refers  to  the  route  referred  to 
in  the  preceding  part  of  the  section,  and  of  which  a  map  is 
required  to  be  filed,  viz.,  "  the  route  intended  to  be  adopted 
by  such  company  in  said  county ;"  and,  empowers  them  to 
make  any  alteration  of  such  route  which  may  be  necessary  to 
obviate  such  objections  of  the  party  aggrieved  as  they  may 
decide  to  be  well  founded.  This  point  was  determined  in 
the  Matter  of  the  Long  Island  Railroad  Company  (45  N. 
y.,364). 

It  cannot  therefore  be  objected  that,  in  the  present  case. 
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tlie  commissioners  have  exceeded  tlieir  jurisdiction  by  making 
alterations  extending  beyond  the  boundaries  of  the  lands  of 
the  petitioners.  If  dply  appointed,  they  had  jurisdiction  to 
aflSrm  or  alter  the  proposed  route  as  might  be  consistent  with 
the  just  rights  of  all  parties  and  the  public.  Their  determina- 
tion might  be,  and  was,  founded  upon  a  personal  examination 
of  the  route,  and  of  the  adjacent  property,  as  well  as  upon 
testimony ;  and  if  upon  knowledge  thus*  acquired  they  had 
made  an  alteration  of  the  proposed  route,  there  would  be  no 
means  of  reviewing  their  decision  upon  the  merits. 

The  real  question  presented  on  this  appeal  is  whether  the 
adjudication  of  the  commissioners  is  in  fact  an  alteration  of 
the  route.  Cutting  out  and  transplanting  a  portion  of  the 
line  of  the  road,  and  leaving  it  disconnected  at  each  end 
from  any  other  portion  of  the  road,  would  not  be  such  an 
alteration  of  the  route  as  is  contemplated  by  the  statute. 
Taken  literally,  this  is  what  the  decision  of  the  commissioners 
purports  to  do.  It  changes  the  location  of  the  road  through 
the  premises  of  William  and  George  Hartman,  from  the 
route  laid  down  on  the  map,  so  as  to  be  ^'laid  in  and  cor- 
respond with "  a  straight  line  running  from  the  railroad  at 
Zerfass  street  to  the  intersection  of  Jefferson  and  Ossian 
streets.  It  does  not,  in  terms,  connect  either  end  of  the 
piece  of  road  so  to  be  laid  in  and  correspond  with  the  straight 
line  described,  with  the  residue  of  the  railroad ;  nor  does  it 
appear  whether  or  not  this  straight  line  could  be  adopted  as 
part  of  the  line  of  the  road.  But  assuming  that  the  decision 
can  be  so  interpreted  as  to  embrace  in  the  route  of  .the  road, 
as  changed,  the  whole  of  this  straight  line  from  Zerfass  to  the 
intersection  of  Ossian  and  Jefferson  streets,  there  the  connec- 
tion ends.  The  decision  does  not  direct  in  what  manner  the 
road  is  to  be  continued  beyond  Ossian  street.  It  makes  the 
road  terminate  there.  To  thus  abridge  or  interrupt  the  road 
was  clearly  beyond  the  power  of  the  (Sommissioners. 

It  is  argued  that  the  railroad  company  may  themselves  lay 
out  and  complete  the  line  from  the  intersection  of  Jefferson 
and  Ossian  streets,  so  as  to  connect  at  some  more  southerly 
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point  with  tiie  residue  of  the  road.  But  we  do  not  think 
this  an  answer  to  the  objection.  In  exercising  the  power  to 
alter  the  proposed  route  throu^  the  county,  it  was  the  duty 
of  the  commissioners  to  complete  the  alteration  so  as  to  pre- 
serve the  continuity  of  the  line,  and  not  merely  to  point  a 
portion  of  the  road  in  a  particular  direction,  leaving  the  com- 
pany to  find  their  way  back  to  the  main  line.  The  commis- 
sioners were  so  to  alter  the  route  '^  as  might  be  consistent 
with  the  just  rights  of  all  parties  and  the  public  ;*'  and  for 
this  purpose  to  examine  the  route  and  hear  the  parties.  The 
whole  alteration  should  be  made  by  the  commissioners,  and 
their  judgment  should  be  exercised  in  respect  to  every  part  of  it. 
t  We  think  that  the  statute  contemplates  but  one  board  of  com- 

missioners in  each  county;  and  that  all  alterations  to  be 
made  in  the  proposed  route  in  such  county  should  be  made 
by  that  bowd.  There  is  no  provision  in  the  statute  looking 
to  the  existence  of  more  than  one  board,  or  providing  for  the 
determination  of  differences  which  might  arise  between  seve- 
ral boards.  When  it  should  become  necessary  to  alter  a  line 
it  could  hardly  be  expected  that  several  independent  boards 
would  exactly  coincide,  or  harmonize  in  their  action ;  and  ii 
the  statute  contemplated  that  several  bodies  of  this  descrip- 
tion should  operate  upon  the  line  in  the  same  county,  it  is  rea 
sonable  to  suppose  that  provision  would  h|ive  been  made  for 
reconciling  differences  between  them.  The  absence  of  any 
such  provisions  tends  strongly  to  show  that  the  appointment 
of  but  one  .board  of  commissioners  was  intended  to  be  author- 
ized. The  board  so  appointed  should  therefore  complete  its 
work,  either  by  affirming  the  route  proposed  by  the  company 
or  making  all  the  necessary  alterations;  and  when  this  is 
done,  the  route  through  the  county  is  established.  Any  other 
construction  would  lead  to  endless  copfusion.  In  the  present 
case,  if  the  location  by  the  commissioners  of  the  portion  ol 
the  line  described  in  their  decision  were  held  sufficient,  and 
the  company  should  proceed  to  lay  out  a  new  line  to  connect 
the  piece  laid  out  by  the  commissioners  with  the  residue 
of  the  road,  any  party  deeming  himself  aggrieved  by  such  new 
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line  might  procure  the  appointment  of  another  board  of  com- 
missioners, and  they  might  make  such  alterations  as  would 
necessitate  a  change  in  the  line  designated  by  the  first  com- 
missioners ;  and  this  might  happen  as  often  as  any  board  of 
commissioners  f  should  attempt  an  alteration  incomplete  in 
itself,  and  which  the  company  should  be  obliged  to  complete 
on  its  own  responsibility. 

We  think,  therefore,  that  the  commissioners,  if  they  under- 
took to  make  any  alteration  of  the  proposed  route,  should, 
after  having  afforded  to  aU  occupants  of  the  land  to  be 
affected  by  the  alteration  an  opportunity  to  be  heard,  have 
completed  the  alteration  so  as  not  to  break  the  continuity  of 
the  line,  or  to  throw  upon  the  company.the  responsibility  of 
finishing  the  work  which  they,  the  commissioners,  had  begun. 
It  was  their  duty,  when  causing  the  line  of  the  road  to  diverge 
from  the  route  laid  out  by  the  company,  to  provide  a  substi 
tuted  route,  consistent  with  the  just  rights  of  all  parties  and 
the  public,  and  by  which  they  would  be  bound.  And  for 
the  failure  of  ihe  commissioners  thus  to  complete  the  perform- 
ance of  the  duty  imposed  upon  them  by  the  statute,  the  judg- 
ment of  the  General  Term,  reversing  their  decision,  should 

be  affirmed. 
All  concur,  Chueoh,  Ch.  J.,  not  voting. 

Judgment  affirmed. 
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George  C.  Pbtebs  et  al..  Appellants,  v.  John  F.  Delaplainb 

et  al.,  Eespondents. 

A  Bpecific  performance  of  a  contract  for  the  sale  of  lands  will  not  be 
granted  where  the  vendee  has  delayed  seventeen  years  after  the  refusal 
of  the  vendor  to  perform  before  seeking  to  enforce' it,  and  where  mean- 
while the  situation  of  ihe  parties  and  the  condition  and  value  of  the 
property  has  greatly  changed. 

The  statute  of  limitations,  by  which  an  action  for  equitable  relief  is  abso- 
lutely barred  by  lapse  of  time,  does  not  affect  the  general  doctrines  of 
equity  or  the  principles  upon  which  relief  is  granted  in  particular  cases, 
and  although  an  action  for  specific  performance  be  brought  within  the 
statutory  limit  as  to  time,  the  question  still  remains,  and  must  be  decided 
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in  each  action,  whether  under  the  peculiar  circumstances  equity  and 
good  conscience  require^  specific  performance  or  will  leave  the  party  to 
his  remedy  at  law.    (Learned  v.  Smithy  44  N.  Y.,  618,  explained.) 

A  right  of  action  for  specific  performance  accrues  upon  the  refusal  of  the 
vendor  to  perform  as  required  by  the  terms  of  the  contract,  and  the  fact 
that  the  vendor  could  not  then  give  a  perfect  title  does  not  affect  the 
cause  of  action  or  the  extent  of  the  relief,  but  operates  merely  to  modify 
the  form  of  the  decree  substituting  compensation  or  indemnity  in  part 
for  a  full  specific  performance.  It  is  no  answer,  therefore,  to  a  claim  that 
the  statute  of  limitations  then  commenced  running,  that  the  form  of 
relief  the  vendee  could  then  have  had  was  not  precisely  the  same  as 
that  subsequently  attainable. 

While  the  firamers  of  the  Code  abolished  the  distinction  in,  actions  and  the 
forms  of  actions,  they  recognized  the  different  classes  of  rights,  and  the 
clear  distinction  between  legal  and  equitable  causes  of  action  and  the 
different  remedies.  And  the  legislature,  in  adopting  that  portion  of  the 
Code  limiting  the  time  for  the  commencement  of  actions,  intended  a  sim- 
ple revision,  not  a  Change  in  the  prior  statutes.  Where  an  action  for 
relief  is  spoken  of  in  sections  91  and  97,  reference  is  had  to  actions 
which  before  the  Code  were  only  cognizable  in  courts  of  equity. 

An  action  for  the  specific  performance  of  a  contract  under  seal  is  not  an 
action  upon  a  sealed  instrument  within  the  meaning  of  section  90.  The 
contract  gives  no  absolute  right  to  a  specific  performance,  and  the  exer- 
cise of  this  branch  of  equity  jurisdiction  is  not  a  matter  of  right  but  of 
discretion,  and  the  relief  sought  is  granted  or  refused  according  to  the 
circumstances  of  each  case,  irrespective  of  the  former  character  of  the 
contract  or  the  foundation  of  the  liability.  But  such  an  action,  whether 
it  grows  out  of  a  contract  imder  seal,  a  written  instrument  not  under 
seal,  pr  a  parol  contract,  is  included  in  section  97,  and  is  barred  at  the 
expiration  of  ten  years  from  the  time  the  cause  of  action  accrued. 

(Argued  April  8, 1872 ;  decided  May  21, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  aflSrming  a  judgment 
in  favor  of  defendants  entered  upon  the  decision  of  the  court 
upon  trial  without  a  jury. 

The  action  was  to  enforce  specific  performance  of  a  contract 
for  the  sale  of  land  in  the  city  of  New  York.  It  was  brought 
by  the  vendee's  representatives  against  the  vendor's  represen- 
tatives. The  contract  was  dated  March  1,  1852.  It  provided 
for  complete  performance  on  both  sides  at  the  office  of  John 
F.  Delaplaine,  the  vendor,  on  May  1,  1852,  between  the 
hours  of  ten  a.  m.  and  three  p.  m.    He  was  to  give  "  a  satis- 


364  Pktsbs  et  al.  v.  Delai^laike  et  al.  [May, 


Statement  of  case. 


factory  title  free  of  incumbrances."  The  plaintiffs  gAYe  prima 
fade  evidence  that  John  R.  Peters,  the  vendee,  tendered 
complete  performance  on  his  part  at  the  time  and  place  speci- 
fied, and  that  Mr.  Delaplaine,  then  and  there,  failed  to  per- 
form on  his  part. 

The  action  was  commenced  March  25,  1869.  The  con- 
tract was  under  seal.  Mr.  Delaplaine,  the  vendor,  was  a 
married  man,  and,  at  the  time  of  refusing  to  perform,  he 
assigned  as  a  reason  that  his  wife  would  not  ^^sign  the 
deed."  This  lady  died  shortly  after  July  17,  1866,  and  the 
plaintiffs  contended  that  their  cause  of  action  arose  at  that 
time. 

John  F.  Delaplaine,  the  vendor,  died  about  June  3, 1854 ; 
John  R.  Peters,  the  vendee,  died  April  24,  1858. 

The  contract  price  of  the  property  agreed  to  be  sold  was 
$30,000.  Its  value  had  become  enhanced  to  more  than  ten 
times  that  amount. 

The  vendor,  or  his  representatives,  continued  at  all  times 
in  possession,  and  in  receipt  of  the  rents  and  profits,  without 
recognizing  any  right  in  or  claim  of  the  vendee  or  his  repre- 
sentatives, y 

The  court  decided  that  the  equitable  remedy  for  specific 
performance,  not  having  been  sued  for  within  ten  years,  was 
barred  by  the  statute  of  limitations.  The  complaint  was, 
therefore,  dismissed,  the  plainti&  excepting. 

Edgar  S,  Van  Winkle  for  the  appellants.  This  is  an  action 
on  a  sealed  instrument,  and  is  not  barred  by  the  statute  until 
twenty  years  after  the  cause  of  action  accrued.  (Code  of 
1849,  §§  69,  73,  74,  90,  97,  120;  2  R.  S.,  291;  Mayor,  etc.y 
V.  Colgatey  12  N.  Y.,  140 ;  JBorst  v.  Carey,  15  id.,  505 ;  Balch 
Y.  Onion,  4  Gush.,  559 ;  Thayer  v.  Mann,  19  Pick.,  535 ; 
Elhin  V.  Edwards,  8  Geo.,  325 ;  Heyer  v.  Pruyn,  7  Paige, 
465.)  The  cause  of  action  did  not  arise  until  after  Mrs. 
Delaplaine's  death,  as  prior  to  that  it  could  not  have  been 
maintained.  {In  the  MaUer  of  Hunter,  1  Ed.  Ch.,  6 ;  Downs 
V.  Collins,  6  Hare,  437 ;  MiUs  v.  Van   Voorhis,  23  Barb., 
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125 ;  Morsa  v.  Elrnendarfj  11  Paige,  277 ;  Jones  v.  Gardner j 
10  Johns.,  267 ;  Knowles  v.  McComly^  10  Paige,  342 ;  1  Sugd. 
Yend.  &  P.,  330.) 

Charles  O*  Conor  for  the  respondents.  Ten  years  having 
elapsed  after  the  alleged  breach,  the  action  was  barred. 
{Bruce  v.  TUson,  25  N.  Y.,  194 ;  30  Barb.,  178 ;  Peahody 
V.  BobertSy  47  id.,  103;  2  R.  S.,  301,  §§  61,  62;  Roberts  v. 
Sykesy  8  Abb.,  350 ;  30  Barb.,  178 ;  Taylor  v.  Delancey^  2 
Oaine's  Cases,  161 ;  GooddlY.  Jackson^  20  John.,  722 ;  Hov)- 
ard  V.  Thompson^  21  Wend.,  319 ;  Douglass  v.  HowUmd^  24 
Wend.,  47 ;  Tlwriah  v.  Hart,  2  Hill,  381.)  The  right  of 
action  accrued  May  1,  1852.  {Woodbury  v.  Luddy^  14 
Allen,  2,  6, 7 ;  Davis  v.  Parker^  id.,  98, 104 ;  Hwrsha  v.  Reid^ 
46  N.  Y.,  419.)  Where  snch  circumstances  attend  the 
case,  and  so  long  a  period  as  seventeen  years  has  elapsed 
without  any  steps  being  taken  by  vendor  orvendee,  no  court 
of  equity  would  enforce  specific  performance  against  either. 
{I£c  WiUiams  v.  Zong,  32  Barb.,  194 ;  Rruce  v.  Tilson,  25 
N.  Y.,  202,  and  authorities  there  cited ;  Olcott  v.  Wbod^  4 
Kern.,  40 ;  Story's  Eq.  Jur.,  §§  742,  776.) 

Chtjboh,  Ch.  J.  If  the  statute  of  limitations  does  not  con- 
stitute an  absolute  bar  to  the  action,  no  court  would  ever 
decree  a  specific  performawce  of  the  contract  at  this  late  day, 
and  under  the  circumstances  of  the  case.  The  action  was 
commenced  seventeen  years  after  the  making  of  the  agree- 
ment and  the  reftisal  of  the  vendor  to  perform  the  same.  In 
the  mean  time  both  of  the  original  contracting  parties  had 
died,  the  one  eleven  and  the  other  fifteen  years  before  bring- 
ing the  action. 

The  property  has  increased  in  value  fit>m  thirty  thousand 
to  three  hundred  thousand  dollars,  and  during  all  the  time 
the  vendor  and  those  who  have  from  time  to  time  succeeded 
to  his  estate  in  the  premises,  have  received  large  sums  for 
rents,  issues  and  profits,  and  have  necessarily  paid  the  taxes 
and  assessments  upon  the  property,  and  a  specific  performance 


866  Petebs  et  al.  t;.  Delaplaikb  et  al.  [^^y, 

Opinion  of  the  Court,  per  Chubch,  Gh.  J. 

of  the  contract  will  necessarily  require  a  statement  of  an 
account  with  the  several  parties  in  respect  of  the  receipts  and 
expenditures  connected  with  the  premises.  The  title  to  the 
premies  has  become  vested  in  the  defendants,  some  claiming 
under  the  will  of  the  original  vendor  either  as  trustees  or  in 
their  own  rights,  and  others  under  the  will  of  a  son  of  the 
vendor,  taking  a  part  of  the  property  by  devise  from  his  father, 
and  who  survived  his  father  some  twelve  years.  Portions  of 
the  estate  are  held  under  various  trusts  administered  by  trus- 
tees appointed  by  the  court. 

Aynong  the  defendants  and  parties  in  interest  is  one  luna- 
tic, several  married  women  and  infants,  one  benevolent  insti- 
tution claiming  under  the  will  of  Isaac  0.  Delaplaine,  and  the 
trustees  of  the  different  trusts  and  the  personal  representatives 
of  one  of  the  decedents  named.  It  would  not  be  easy  upon 
adjudging  a  specific  performance  of  the  contract  before  us  to 
adjust  all  the  equities  of  the  different  parties  as  between  them- 
selves, and  it  is  quite  certain  that  the  present  owners  of  the  pro- 
perty and  parties  in  interest  could  not  be  put  in  the  same  posi- 
tion which  they  might  have  occupied  under  the  wills  of  their 
respective  testators,  and  in  the  distribution  of  the  several 
estates,  had  the  purchaser  been  "  ready,  desirous,  prompt  and 
eager"  to  perform  the  contract  and  assert  his  rights.  The 
title  and  the  interests  of  the  claimants  are  complicated,  and 
a  specific  performance  would  lead  to  a  great  perplexity 
and  inconvenience,  which  would  have  been  avoided  by  a 
prompt  assertion  and  prosecution  of  the  claim  to  a  specific 
performance  by  the  purchaser. 

The  property  has  greatly  changed  in  value  if  not  in  condi- 
tion, and  the  title  has,  by  divers  conveyances  and  demises, 
passed  into  other  hands,  and  the  estates  and  interests  of  the 
owners  are  complicated  so  that  a  specific  performance  cannot 
be  awarded  without  great  danger  of  doing  injustice.  In 
other  words,  the  situation  of  the  parties  and  the  condition 
and  value  of  the  property  have  so  greatly  changed  during 
the  time  that  elapsed  between  the  making  of  the  contract  and 
the  bringing  of  the  action,  that  it  is  not  a  case  for  a  specific 


1872.]  Pbtbbs  et  al.  V.  Delaplainb  et  al.  367 

Opinion  of  the  Court,  per  Chubch,  Gh.  J. 

performance  within  the  rules  governing  courts  of  equity  in 
administering  this  branch  of  their  jurisdiction. 

The  granting  or  withholding  specific  performance  is  within 
the  discretion  of  the  court,  and  it  will  not  be  granted  when 
it  would  be  against,  conscience  and  justice  to  do  so.  (Story 
Eq.  Jur.,  §§  161,  742,  776  and  cases  cited;  Seymour  v. 
Ddanceyy  6  J .  C.  R.,  222 ;  King  v.  Hamilton^  4  Peters,  311.) 
The  statute  ot  limitations,  by  which  an  action  for  equitable 
relief  is  absolutely  barred  by  the  lapse  of  time,  does  not  affect 
the  general  doctrines  of  equity  or  the  principles  upon  which 
relief  is  granted  in  particular  cases,  or  a  particular  class  of  cases. 

The  time  within  which  actions  may  be  brought  for  specific 
performance  of  contracts  has  not  been  extended  by  implica- 
tion by  the  statutes  prescribing  a  time  within  which  the  action 
must  in  all  cases  be  brought.  The  question  still  remains,  and 
must  be  decided  in  each  action,  although  brought  within  the 
statutory  limit  as  to  time,  whether  under  the  peculiar  circum- 
stances equity  and  good  conscience  require  that  the  contract 
shall  be  specifically  performed  or  whether  the  party  should  be 
left  to  hU  remedy  at  law  for  the  non-performance. 

We  do  not  understand  the  remarks  of  the  learned  judge,  in 
Leaird  v.  Smith  ( 44  N.  T.,  618 ),  as  in  conflict  with  this 
view. 

In  that  case  the  delay  was  fully  excused,  and  the  remark 
referred  to  was  casually  made  and  merely  to  the  effect  that 
slumbering  upon  their  respective  rights  by  the  contracting 
parties  would  terminate  the  contract  only  by  such  an  efflux 
of  time  as  would  create  a  bar  by  the  statute  of  limitations. 
This  was  literally  true ;  the  contract  would  not  be  terminated, 
but  it  does  not  follow,  and  it  is  not  intended  to  be  suggested, 
that  because  the  contract  was  in  force,  it  might  in  sJl  cases 
be  enforced  and  specifically  performed  in  equity. 

If  specific  performance  were  a  strict  legal  right  it  would  be 
otherwise.  The  plaintiffs,  by  their  own  showing,  have  not 
made  a  case  for  the  equitable  relief  claimed ;  but  passing  this 
question  without  further  consideration,  the  statute  of  limita- 
tions interposes  an  insuperable  bar  to  the  action. 
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The  breach  of  the  contract  and  the  cause  of  action  resulting 
from  snch  breach  were  complete  on  the  first  of  May,  1852, 
when  the  purchaser  tendered  performance  on  his  part  and 
demanded  performance  on  the  part  of  the  seller,  and  the  lat- 
ter refused. 

It  is  not  denied  that  from  that  time  there  was  a  perfect 
cause  of  action  at  law  for  the  recovery  of  damages,  and  that 
the  statute  then  commenced  running  against  that  cause  of 
action,  but  it  is  sought  to  distinguish  the  equitable  action  for 
the  conveyance  of  the  property  from  the  legal  action,  upon 
the  ground  that  thd  seller  was  not  then  capable  of  fully  per- 
forming the  contract  by  giving  a  perfect  title  to  the  property, 
and  that  the  title  he  could  have  given  would  have  been  sub- 
ject to  the  contingent  right  of  dower  of  his  wife,  then  living, 
and  who  survived  him  many  years.  The  cause  of  action 
accrued  whenever  the  purchaser  could  have  filed  a  bill  for  the 
relief  sought  in  this  action.  {Bruce  v.  TUsofij  26  N.  Y.,  194.) 
The  relief  sought  is  a  specific  performance  of  the  contract,  and 
the  purchaser  was  entitled  to  that  on  the  first  day  of  May, 
1852 ;  and  that  the  seller  could  not  then  give  a  perfect  title 
did  not  affect  the  cause  of  action  or  the  character  or  extent 
of  the  relief  which  the  court  would  grant,  but,  in  case  the  dis- 
ability continued,  would  merely  have  operated  to  modify  the 
form  of  the  decree,  by  substituting,  in  part  compensation  or 
indemnity  for  a  full  perfoimance  in  specie,  the  title  granted 
with  the  compensation  or  indemnity  for  the  defect  being  the 
equivalent  of  a  full  specific  performance. 

The  seller  could  not  have  compelled  the  purchaser  to 
accept  such  defective  title  with  indemnity  for  the  incum- 
brance, but  the  latter  had  an  option  to  accept  it  or  rely  upon 
his  action  for  damages.  He  could  have  brought  his  action 
for  specific  performance  at  once,  and  taken  judgment-  in  snch 
form  as  would  have  secured  to  him  the  full  benefit  of  his 
contract,  and  the  property  for  which  he  contracted.  {Sarsha 
V.  Jieedy  45  N".  Y.,  419 ;  Wbodbnry  v.  Luddy^  14  Allen,  1 ; 
Dams  V.  Parker^  id.,  94 ;  Moras  v.  EVmendarf^  11  Paige, 
277 ;  Krwwles  v.  McCamly^  10  id.,  342.)    The  title  which 


1872.] 


Peters  et  al.  v.  Delaplaine  et  al. 


369 


Opinion  of  the  Court,  per  Church,. Ch.  J. 


the  buyer  would  have  acquired  by  action,  prosecuted  at  once, 
would  have  become  perfect  in  time,  and  the  same  title  that 
his  successors  in  interest  now  seek  to  have ;  and  he  would 
have  been  indemnified  against  the  contingent  claim  of  the 
wife  of  the  seller  for  dower. 

The  law  giving  the  purchaser  an  immediate  action,  it  is 
no  answer  to  the  claim  that  the  statute  of  limitations  then 
commenced  running ;  that  the  form  of  the  relief  which  he 
could  then  have  had  was  not  precisely  the  same  as  that  now 
attainable.  The  action,  the  cause  of  action,  and  the  substance 
of  the  relief  are  in  all  respects  the  same,  and  the  cause  of 
action  was  as  perfect,  and  the  remedy,  in  substance,  which 
could  have  been  had  was  as  complete,  at  the  time  of  the 
refusal  of  the  vendor  to  convey  as  it  was  on  the  death  of  his 
widow,  fourteen  years  thereafter.  The  statute  commenced  to 
run  in  May,  1862. 

The  only  other  question  relates  to  the  time  prescribed  by 
the  statute  for  bringing  the  action;  that  is,  whether  it  is 
within  the  twenty  years'  limitation  of  section  90,  or  the  ten 
years'  limitation  of  section  97  of  the  Code. 

Stress  is  laid  upon  the  fact  that,  by  the  Code,  the  distinc- 
tion between  actions  at  law  and  suits  in  equity,  and  the  forms 
of  such  actions  and  suits,  are  abolished ;  and  the  peculiar 
phraseology  of  certain  sections  of  the  Code,  limiting  the  time 
for  the  commencement  of  different  actions. 

The  change  in  phraseology  referred  to  was  adopted  to  con- 
form the  act,  as  far  as  practicable,  to  the  new  system  of  prac- 
tice and  procedure,  and  the  theory  and  views  of  the  framers 
of  the  instrument. 

The  change  was  made  necessary  as  much  by  reason  of  the 
abolishing  the  names  of  the  several  actions  as  by  the  attempt 
to  assimilate  the  forms  of  all  actions,  whether  at  law  or  in 
equity.  The  terminology  of  the  former  statutes  of  limitar 
tions  were  not  adapted  to  the  new  system,  and  the  framers 
of  the  Code  sought  to  make  the  statutes  applicable  to  the 
new  system,  in  which  there  was  but  one  form  or  name  of  an 
action,  to  wit,  "  a  civil  action."    It  was  a  work  of  some  dif- 
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ficulty ;  and  it  is  not  strange  that  it  should  be  the  subject  of 
oriticism,  and  capable,  by  ingenious  argument,  of  being  made 
to  have  the  appearance  of  working  a  change  in  the  law  as 
applied  to  individual  actions.    But  there  is  an  absence  of  evi- 
dence of  any  intent  on  the  part  of  the  legislature,  or  of  the 
authors  of  the  Code,  to  effect  any  change  in  the  substantial 
rights  of  parties  or  to  subvert  the  substantial  diBtinction 
between  equitable  and  legal  causes  of  actions;  distinctions 
which  are  inherent,  and  cannot  be  disregarded  without  seri- 
ously disturbing  substantial  rights.     The  legislature,  in  adopt- 
ing this  part  of  the  Code,  except  as  otherwise  indicated, 
intended  a  simple  revision,  and  not  a  change  of  the  prior 
statutes ;  and  the  pre-existing  statutes  have  not  been  changed, 
except  by  a  change  of  phraseology,  to  conform  them  to  the 
union  of  legal  and  equitable  procedure;  and  the  substance 
of  the  statutes  is  now  the  same  as  before  the  revision.    {Tay- 
lor V.  Ddcmy,  2  C.  C.  on  E.,  161 ;  Goodell  v.  Jackson^  20  J. 
R.,  722 ;  Howcvrd  v.  Thompson^  21  W.  K,  319 ;  DouglasB  v. 
Howland,  24  id.,  47 ;  Theriat  v.  Hart,  2  Hill,  381.)    Without 
entering  upon  a  critical  examination  of  the  several  provisions 
of  the  Code  in  detail,  it  is  quite  apparent,  from  the  entire 
chapter  limiting  the  time  for  commencing  actions  other  than 
for  the  recovery  of  real  property,  that  section  97  is  a  sub- 
stitute for  section  62  of  the  Revised  Statutes.    (1  R.  S., 
301.)    Subdivision  2  of  section  90  of  the  Code  takes  the 
place  of  section  48  of  the  Revised  Statutes,   making  the 
lapse  of  time  to  operate  as  a  bar   to  the  action  instead 
of  a  presumption  of  payment ;  and  extending  the  provision 
to    sealed  instruments   of    all  kinds  instead  of   confining 
it  to  instruments  for  the  payment  of  money.    If  section  90 
applies  to  an  action  for  equitable  relief  when  the  right  grows 
out  of  a  sealed  instrument,  then  section  91,  which  makes  six 
years  the  limit  for  actions  upon  a  contract  obligation  or  lia- 
bility, express  or  implied,  excepting  those  mentioned  in  sec- 
tion 90,  would  restrict  the  time  for  actions  for  specific  per- 
formance of  contracts  other  than  those  under  seal  to  six 
years  instead  of  ten,  and  there  would  be  two  distinct  and 
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different  limitations  of  time  for  bringing  the  same  class  of 
actions  and  for  the  same  relief.  Indeed,  as  all  actions  other 
than  for  tort  or  for  the  recovery  of  real  property  grow  out  or 
depend  upon  some  contract,  obligation  or  liability,  express  or 
implied,  section  97  would,  upon  the  interpretation  now 
claimed  for  section  90,  be  of  no  force  or  effect. 

While  the  framers  of  the  Code  abolished  the  distinction  in 
actions  and  the  forms  of  actions,  they  recognized  the  dif- 
ferent classes  of  rights  and  causes  of  action,  and  the  clear 
distinction  between  legal  and  equitable  causes  of  action,  and 
the  different  remedies,  and  did  not  assume  to  subvert  the 
principles  of  the  common  law  or  of  equity,  and  when  an 
action  for  relief  is  spoken  of  in  sections  91  and  97,  reference 
is  had  to  actions  which  before  the  Code  were  only  cogniza- 
ble in  courts  of  equity.  The  commissioners  of  the  Code  in 
their  report  to  the  legislature  expressly  state  that  they  make 
two  important  changes  in  the  law  by  section  90  as  proposed, 
and  the  only  one  made  by  subdivision  2  is  by  making  the 
twenty  years  an  absolute  bar  instead  of  a  presumption  of 
payment.  It  is  true  the  section  as  reported  was  amended  by 
the  legislature  by  striking  out  "  for  the  payment  of  money," 
so  that  it  was  made  to  include  covenants  and  sealed  agree- 
ments of  all  kinds ;  but  section  77  was  adopted  as  reported, 
and  is  now  section  97  of  the  Code,  and  the  commissioners  in 
their  note  say  that  it  is  a  substitute  for  the  article  of  the 
Revised  Statutes  *'  Of  the  time  of  commencing  suits  in  courts 
of  equity"  (1.  R.  S.,  301),  and  provides  for  all  the  cases 
theretofore  known  as  suits  in  equity,  and  that  the  periods  of 
limitation  were  the  same  as  those  then  existing,  the  only  dif- 
ference being  that  by  the  Revised  Statutes  they  were  applied 
to  the  form,  while  by  the  proposed  section  of  the  Code  they 
were  made  to  depend  upon  the  substance  of  the  remedy. 

The  legislature  may  be  assumed  to  have  concurred  in  the 
views  of  the  commissioners,  and  not  to  have  intended  any 
change  in  the  statutes  limiting  the  time  for  commencing 
actions  before  then  solely  cognizable  in  equity,  and  the  terms 
of  the  act  certainly  indicate  no  such  intent.    But  this  action 
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ifi  in  no  just  or  legal  sense  an  action  npon  a  sealed  instru- 
ment. An  action  for  a  breach  of  covenant  is  a  legal  action, 
depending  upon  well  ascertained  legal  rights  and  sound  in 
damages,  and  in  it  the  plaintiff  is  entitled  to  and  recovers  as 
a  positive  legal  right,  pecuniary  compensation  for  the  dama- 
ges sustained  by  the  breach  of  the  covenant.  This  action  is 
founded  solely  on  the  covenant,  and,  upon  proof  of  a  breach* 
the  right  of  recovery  is  absolute. 

An  action  for  a  specific  performance  is  quite  different  in 
all  that  is  essential,  and  is  the  same  whether  the  contract  is 
under  seal  or  in  writing,  without  seal  or  verbal,  and  does  not 
depend  and  is  not  based  solely  upon  the  contract,  but  upon 
other  circumstances  in  connection  with  the  contract.  No 
contract,  no  matter  how  solemnly  made,  alone  gives  an  abso- 
lute and  strict  right  to  a  specific  performance,  but  if  it  is 
broken,  a  right  of  action  at  law  for  damages  is  absolute  and 
fixed.  If  the  party  can  be  compensated  for  the  loss  of  the 
benefit  of  his  contract  in  damages,  it  is  not  of  course  to 
decree  a  specific  performance.  The  jurisdiction  of  courts  of 
equity  to  decree  specific  performance  is  not  affected  by  the 
form  or  t^haracter  of  the  instrument.  (Story  Eq.  Jur.,  §  715.) 
The  ground  of  the.  jurisdiction  is  that  a  court  of  law  can 
only  give  the  injured  party  compensation  in  damages,  which 
may  be  far  short  of  the  redress  to  which  in  justice  he  is 
entitled.  If  the  party  therefore  wants  the  thing  in  specie, 
and  cannot  be  otherwise  fully  compensated,  courts  of  equity 
will  grant  him  a  specific  performance.  {Samett  v.  Tieldingy 
2  Sch.  &  Lef.,  552.)  Courts  of  equity  proceed  upon  the 
ground  that  damages  at  law  may  not  in  the  particular  case 
afford  a  complete  remedy.  {Adderly  v.  Dixorij  1  S.  &  S., 
607.)  Sometimes  a  specific  performance  wiU  be  granted  of  a 
contract  void  and  not  capable  of  being  enforced  at  law. 
{Cannd  v.  Buckle^  2  T.  Wms.,  244.)  The  exercise  of  this 
branch  of  equity  jurisdiction  is  not  a  matter  of  right  but  of 
discretion,  and  specific  performance  is  granted  or  refused 
aocdrding  to  the  circumstances  of  each  case  irrespective  of 
the  character  or  form  of  the  contract  or  the  foundation  of 
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the  liability.  (Story  Eq.  Jur.,  742.)  The  contract  gives  the 
right  of  action ;  that  is,  without  it  no  right  of  action  would 
exist,  but  other  circumstances  enter  into  the  question,  whether 
the  party  is  entitled  to  this  particular  relief. 

This  is  not  an  action  upon  a  sealed  instrument  within  the 
true  intent  and  meaning  of  section  90,  and  is  within  the  letter 
as  well  as  the  spirit  and  intent  of  section  97  of  the  Code. 

The  case  was  properly  disposed  of  in  the  court  below,  and 
the  judgment  must  be  afiirmed. 

All  concur,  except  Allen,  J.,  not  voting. 

Judgment  affirmed. 


Abchibald  M.  Alleeton,  Respondent,  v.  William  H.  Bel- 
den,  impleaded,  etc..  Appellant. 

An  accommodation  indorser  of  a  note  disconnted  at  a  usurious  rate  of 
interest,  who  did  no  act  toward  procuring  the  loan  except  to  indorse  the 
note,  iB  not  a  borrower,  within  the  provisions  of  the  Revised  Statutes  (1 
R  8.,  772,  §  8),  as  modified  by  the  act  of  1837  (Laws  of  1837,  chap.  431, 
§  4),  which  dispenses  with  an  offer  to  pay  interest  or  principal  where  the 
borrower  seeks  relief  in  equity  against  a  usurious  security. 

The  mere  fact  that  a  party  has  made  an  agreement  or  given  a  seQurity 
which  is  void  for  usury,  is  not  sufficient  to  entitle  him  to  apply  to  a  court 
of  equity  to  have  the  contract  annulled.  The  right  to  this  relief  exists 
only  when,  fVom  the  form  of  the  security,  the  defence  cannot  be  made 
available  at  law,  or  where  the  instrument  sought  to  be  avoided  is  a  cloud 
upon  the  title  to  land,  or  some  other  necessity  for  the  interposition  of  a 
eourt  of  equity  is  shown. 

The  act  of  1837  does  not  authorize  the  institution  of  an  action  in  equity  to 
annul  a  contract  for  usury,  in  any  case  where  such  an  action  could  not 
have  been  maintained  before  the  passage  of  that  act ;  it  simply  changes 
the  terms  upon  which  the  borrower  can  get  relief. 

(Argued  April  18,  1872  ;  decided  May  21, 1872.) 

Appeal  from  judgment  of  the  General  Term^of  the 
Supreme  Court  in  the  first  judicial  department,  aflBrming  a 
a  judgment  overruling  demurrer  to  plaintiff's  complaint. 
(Reported  below,  3  Lans.,  492.) 
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The  complaint  alleges,  in  substance,  that  the  plaintiff 
indorsed  the  note  of  the  defendants,  Freeman  &  Son,  for 
$6,000,  for  their  accommodation,  and  to  assist  them  in  pro- 
curing a  loan  from  defendant  Belden ;  that  he  received,  as 
security  against  loss  or  damage  by  reason  of  such  indorse- 
ment, from  Freeman  &  Son,  an  assignment  of  a  lease  and  a 
chattel  mortgage ;  that  after  being  indorsed,  said  note  was 
transferred  to  the  defendant  Belden  on  a  usurious  considerar 
tion,  he  advancing  thereon  the  sum  of  $5,600 ;  that  other 
persons,  viz.,  the  defendants,  Judah  Swift  and  Charlotte 
Freeman,  are  in  possession  of  the  mortgaged  property,  and 
claim  to  be  the  owners  thereof,  and  claim  to  resist  said  mort- 
gage on  the  ground  of  usury ;  that  such  mortgaged  property 
is  rapidly  becoming  worthless ;  that  the  makers  of  the  note 
are,  and  were  wholly  insolvent ;  that  they  did  not  pay  the 
note  at  maturity,  but  notified  plaintiff  that  it  was  usurious 
and  void ;  that  plaintiff  has  requested  the  defendant  Belden 
to  bring  an  action  on  the  note,  which  he  has  refused  to  do ; 
that  Belden  intended  to  delay  action  until  plaintiff 's  indem- 
nity became  worthless  and  proof  of  the  usury  impossible ;  and 
that,  without  the  aid  of  the  court,  plaintiff  is  in  danger  of 
being  injured  to  the  amount  of  the  note.  Complaint  prays 
that  said  promissory  note  be  declared  void. 

A  demurrer  was  interposed  to  this  complaint,  on  the  ground 
that  it  did  not  state  ^'  facts  sufficient  to  constitute  a  cause  of 
action."  The  demurrer  was  overruled  and  judgment  entered 
in  favor  of  the  plaintiff,  declaring  the  note  and  indorsement 
void  as  to  him,  and  enjoining  the  defendant  Belden  fr6m 
prosecuting  it 

William  F.  Shspwrd  for  the  appellant.  Plaintiff  is  not  a 
borrower  within  the  meaning  of  the  statutes.  (1  B.  S.,  773, 
§  8 ;  La^s  1837,  chap.  487 ;  ViZaa  v.  J<meSy  1  N.  T.,  274, 
278.)  *^e  old  equity  rule  still  prevails,  that  one  seeking 
relief  from  a  usurious  contract  must  first  return  the  actual 
loan.  {Post  V.  Bank  of  Utioa^  7  Hill,  391 ;  Rexford  ▼. 
WtdffeTj  2  N.  Y.,  131 ;  Sohermerhom  v.  Talman^  14  id.,  98 ; 
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Beecher  v.  Ackermany  1  Abb.  [N.  S.],  141.)  The  statutes 
above  referred  to  do  not  enlarge  the  cases  in  which  the  equi- 
table interposition  of  the  court  may  be  sought,  but  only 
change  the  terms  bj  allowing  the  borrower  to  sue  without  the 
previous  requisite  of  paying  the  amount  loaned.  {Livingston 
V.  HwrriSy  11  We^d.,  830 ;  Perrine  v.  Striker ^  7  Paige,  598 ; 
Morse  v.  Hovey^  9  id.,  197 ;  Minium  v.  Fa/rmer^  Loam,  cmd 
Trust  Co.,  3  N.  Y.,  498 ;  WiUiams  v.  FiUhugh,  37  id.,  444.) 
Where  defendant  does  not  show  any  defect  in  means  of  estab- 
lishing his  defence  at  law,  an  action  in  equity  cannot  be  main- 
tained. {Mimiv/my. Farmer^  Trust Co,,i^.Y., 4,9%,)  The 
present  possessors  of  the  property  cannot  set  up  usury  in  avoid- 
ance of  the  mortgage.  ( WiMams  v.  TiUy  36  K.  Y.,  319 ; 
BiUington  v.  WagncTj  33  id.,  31.) 

JRobert  Jackson  for  the  respondent.  A  demurrer  to  the 
jurisdiction,  or  for  want  of  capacity  to  sue,  must  specify  those 
grounds.  (Code,  §§  144, 146 ;  White  v.  The  Mayor,  etc.,  6 
Abb.  Pr.  R.,  6 ;  FuUon  Fire  Ins.  Co.  v.  Bdld/mn,  37  N.  Y., 
648,  661 ;  The  Pho&nioo  Bank  v.  DonneU,  40  id.,  414.) 
Facts  conferring  jurisdiction  are  sufficiently  alleged.  {Baker 
V.  Shelbury,2  Freem.,  188;  1  Spence.  £q.  Jour.,  659,  note^/ 
Mintum  V.  Farmeri  Loa/n  and  Trust  Co.,  3  N.  Y.,  498 ; 
Brooks  V.  Avery,  4  id.,  226 ;  Williams  v.  Fi^hugh,  37  id., 
444,  449.)  Plaintiff  is  a  borrower,  within  the  meaning  of  see* 
tion  4  of  the  act  of  1887.  (4  Edm.  Stat,  at  Large,  460 ;  Linh 
'  ingston  v.  Ha/rris,  11  Wend.,  330 ;  Perrvne  v.  Striker,  7 
Paige,  598 ;  Cole  v.  Savage,  10  id.,  683 ;  Post  v.  27^  Presu 
dent  of  the  Bank  of  Utica,  7  Hill,  391 ;  Vilas  v.  Jones,  1  N. 
Y.,  274 ;  BiUington  v.  Wagoner,  33  id.,  31.) 

Bapallo,  J.  The  facts  alleged  in  the  complaint  show  that 
the  plaintiff  was  an  accommodation  indorser  of  the  note  in 
question.  The  allegation  is  in  substance  that  E.  D.  Freeman 
&  Son  applied  to  him  to  aid  and  assist  them  in  procuring  the 
loan  from  Belden,  and  offered  that  if  he  would  unite  with 
them  in  procuring  the  loan  by  indorsing  the  nofe,  they  would 
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give  him  a  chattel  mortgage  as  indemnity,  and  that  he  con- 
sented to  do  80.  The  money  advanced  by  Belden  on  the  note 
is  alleged  to  have  been  paid  by  him  to  or  for  the  nse  of  E.  D. 
Freeman  &  Son. 

On  these  facts  the  plaintiff  was  not  a  principal  in  the  transac- 
tion, but  a  mere  surety.  He  received  no  part  of  the  money 
advanced,  it  was  not  advanced  for  his  benefit,  and  he  did  not 
negotiate  the  note,  or  pay  or  agree  to  pay  any  usury.  He 
did  no  act  toward  procuring  the  loan,  except  to  indorse  the 
note.  The  language  of  the  complaint  characterizing  this  act 
as  uniting  in  procuring  the  loan,  does  not  change  its  legal 
effect.  Upon  the  allegations  of  the  complaint  an  action  for 
money  lent  could  not  have  been  maintained  by  Belden  against 
the  plaintiff.    He  was  liable  only  upon  his  indorsement. 

We  think  that  the  plaintiff  cannot  under  these  circumstan- 
ces be  held  to  be  the  borrower,  but  that  he  was  only  surefy 
for  the  borrower,  and  that  consequently  he  is  not  entitled  to 
avail  himself  of  the  provisions  of  the  Eevised  Statutes  (1  R. 
S.,  772,  §  8),  as  modified  by  the  act  of  1837,  which  dispense 
with  an  offer  to  pay  interest  or  principal  where  the  borrower 
seeks  relief  in  equity  against  a  usurious  security.  It  may  be 
difficult  to  assign  any  good  reason  why  the  l^slature  should 
not  have  extended  to  a  surety,  in  such  a  case,  the  same  privi- 
lege which  they  have  afforded  to  the  principal  debtor,  but  as 
they  have  in  terms  confined  the  benefits  of  the  provision  to 
the  borrower,  we  cannot  remedy  this  supposed  defect,  by 
giving  to  the  word  "borrower"  a  construction  of  which  it  is 
not  justly  susceptible. 

We  have  examined  the  cases  of  Livingston  v.  Ha/rris  (3 
Paige,  528,  and  11  Wend.,  330) ;  Perrvne  v.  StHker  (7  Paige, 
698) ;  Morse  v.  Hovey  (9  id.,  197) ;  Cole  v.  Savage  (10 
id.,  583) ;  and  Post  v.  BamJc  of  Utica  (7  Hill,  391).  In 
none  of  these  cases  was  the  precise  point  now  under  consid- 
eration adjudicated.  In  Li/oingston  v.  Harris^  Perrine  v. 
Striker^  and  Morse  v.  Hovey^  the  complainant  was  a  joint,  or 
joint  and  several,  maker  of  a  note  which  had  been  negotiated 
tor  less  than  its  full  amount,  and  was  thus  on  the  fece  of  the 


1872.]  Allbbton  v.  Bbldbn.  377 


Opinion  oi  the  Coort,  per  Rapallo,  J. 

instrament  a  party  to  the  usurioas  contract,  though  in  fact 
he  signed  only  as  surety.  Some  stress  is  laid  upon  this  fact, 
though  perhaps  it  is  not  very  material.  In  the  present  case 
the  plaintiff  was  merely  an  indorser  and  did  not  make  the 
agreement  for  the  usurious  discount.  That  agreement  is  in 
the  complaint  alleged  to  have  been  made  between  Belden  and 
the  firm  of  E.  D.  Freeman  &  Son,  who  negotiated  the  note. 
In  Oole  y.  Savage  the  chancellor  extended  the  meaning  of  the 
word  "  borrower  "  so  as  to  include  the  grantee  of  a  mortgagor, 
but  that  construction  was  overruled  by  the  Court  of  Errors  in 
'7  Hill,  391,  and  by  this  court  in  JRexford  v.  Widger  (2  N.  Y., 
131) ;  and  in  Schemierhom  v.  Talman  (14  K.  Y.,  93).  The 
cases  Above  referred  to  contain  dicta^  favoring  the  view  that 
the  term  "  borrower  "  should  be  construed  to  include  a  surety, 
but  the  cases  were  all  of  them  disposed  of  on  other  grounds, 
and  we  have  come  to  the  conclusion  that  the  observations  of 
Bbonson,  J.,  upon  this  point,  in  VUaa  v.  Jones  (1  N.  Y.,  274), 
embody  the  better  opinion. 

The  dispensation  in  favor  of  the  borrower  contained  in  the 
Eevised  Statutes  (1  K.  S.,  772  §  8),  and  in  the  act  of  1837,  not 
extending,  therefore,  to  the  plaintiff  in  this  action,  the  omis^ 
sion  of  an  offer  to  repay  the  amount  actually  loaned  rendered 
the  complaint  fatally  defective,  and  the  demurrer  should  have 
bfeen  sustained  upon  that  ground.  {Post  v.  Bank  of  Vtica^  7 
Hill,  391.)  The  case  oi  Schermerhom  v.  Talman  (14  N.  Y., 
93),  and  the  authorities  referred  to  at  page  129,  holding  that 
relief  may  be  granted  though  the  bill  contains  no  such  allega- 
tion or  offer,  and  that  the  terms  may  be  imposed  by  the  decree, 
are  expressly  confined  to  cases  where  the  defendant  answers 
and  goes  to  a  hearing  without  interposing  any  demurrer. 

But,  aside  from  this  objection,  the  plaintiff  fails  to  show 
himself  entitled  to  relief  in  equity,  for  another  reason.  The 
allegations  in  his  complaint  disclose  a  perfect  defence  at  law 
to  any  action  which  might  be  brought  against  him  on  his 
indorsement,  and  no  fact  is  stated,  showing  any  necessity  for 
the  interposition  of  a  court  of  equity,  or  entitling  the  plaintiff 
to  become  an  actor  in  the  matter.    The  mere  fact  that  a  party 
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has  made  an  agreement  or  given  a  secnritj  which  is  void  foi 
UBurj,  is  not,  and  never  was,  sufficient  to  entitle  him  to  apply 
to  a  court  of  equity  to  have  the  contract  annulled.  The  right 
to  this  relief  exists  only  where  from  the  form  of  the  security 
the  defence  cannot  be  made  available  at  law,  or  where  the 
instrument  sought  to  be  avoided  is  a  cloud  upon  the  title  to 
land,  or  some  other  necessity  for  the  interposition  of  a  court 
of  equity  is  shown.  The  most  usual  ground  for  going  into 
equity  in  such  cases  formerly  was  the  necessity  for  a  discovery, 
to  prove  the  usury. 

Bills  of  discovery  being  now  abolished,  some  ground  which 
formerly  would  have  justified  the  filing  of  a  bill  for  relief 
must  appear  in  the  complaint,  or  it  shows  no  right  of  action. 
(11  Wend.,  336,  3  N.  Y.,  498.)  The  act  of  1837  does  not 
authorize  the  institution  of  an  action  in  equity  to  annul  a 
I  contract  or  instrument  for  usury,  in  any  case  in  which  such 
an  action  could  not  have  been  maintained  before  the  passage 
of  that  act.  It  merely  changes  the  terms  upon  which  the 
borrower  may  obtain  relief  in  a  proper  case.  {MinPum  v. 
Farmer^  Trust  Co.  (3  N.  T.,  498,  and  cases  before  cited ;  11 
Wend.,  330;  7  Paige,  698;  9  id.,  197.)  The  only  facts 
upon  which  the  plaintiff  bases  his  claim  to  relief  are  that  the 
defendant  Belden  refuses  to  bring  an  action,  and  that  the 
witnesses  to  prove  the  usury  may  die,  and  also  that  the  pro- 
perty which  is  mortgaged  to  the  plaintiff  as  indemnity  is  dete- 
riorating in  value.  There  is  nothing  in  these  allegations 
showing  any  occasion  for  an  action  of  this  description.  If 
the  complaint  is  true,  th^  plaintiff  has  no  need  of  indemnity. 
If  he  is  apprehensive  that  his  witnesses  may  die,  he  may  per- 
petuate their  testimony  under  the  provisions  of  the  Revised 
Statutes.  If  the  danger  of  the  death  of  witnesses  were  a  suf- 
ficient ground  for  an  action  foi*  relief,  every  case  of  usury 
where  the  lender. has  not  sued  at  law  may  be  brought  by  the 
borrower  into  a  court  of  equity.  No  authority  has  been  cited 
sustaining  an  equitable  action  on  such  grounds ;  but  on  the 
contrary,  it  has  been  uniformly  held,  that  where  a  perfect 
remedy,  both  as  to  the  discovery  and  relief,  can  be  had  at  law. 
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an  action  in  equity  cannot  be  maintained,  and  that  this  objec- 
tion is  available  on  demurrer.  (11  Wend.,  886 ;  7  Paige,  602, 
603,  and  caeeB  before  cited.) 

The  judgment  appealed  from  should  be  reversed  and  judg- 
ment rendered  for  the  defendant  on  the  demurrer,  with  costs, 
but  with  leave  to  the  plaintiff  to  amend  his  complaint  on  the 
payment  of  costs  of  the  demurrer  and  appeals  in  the  court 
below  and  in  this  court,  within  thirty  days  from  the  notice 
of  the  filing  of  the  remittitur  in  the  court  below* 

Ohuboh,  Ch.  J.,  Obovbr  and  Folgbb,  JJ.,  concur. 

Feokham,  J.,  concurs  on  first  ground  stated. 

Allen,  J.,  concurs  on  second  ground. 

Judgment  in  accordance  with  opinion. 


BoBEBT  F.  SiLLiMAN  et  al..  Appellants,  v.  Edwabd  Lewis  et 

al.,  Bespondents. 

If  by  the  want  of  proper  lights  upon  a  vessel,  those  in  charge  oi  another 
vessel  are  deceived  and  a  collision  happens,  this  is  such  contributory 
negligence  as  will  prevent  the  own^  of  the  former  from  recovering  for 
the  injuries  resulting,  but  if  those  in  charge  of  the  latter  knew  the  true 
state  of  the  facts,  and  with  reasonable  care  could  have  avoided  the 
ii^ury,  the  absence  of  the  proper  lights  is  no  defence. 

In  such  a  case,  however,  the  presumption  of  contributory  negligence 
would  arise  in  the  absence  of  proof  of  facts  to  repel  it,  but  if  there  is 
evidence  tending  to  repel  this  presumption  the  Juiy  is  the  only  proper 
tribunal  to  weigh  and  determine  the  proper  effect  of  it.  Where  a  ves- 
sel is  in  tow  of  another,  the  owner  of  the  former  is  not  responsible  for 
the  negligence  of  those  in  charge  of  the  latter. 

Flamtiffs*  barge  and  another  were  in  tow  immediately  in  the  rear  of  a  line 
of  canal  boats  forming  part  of  the  tow,  and  about  ten  rods  distant  from 
them ;  instead  of  having  the  lights  required  by  the  navigation  acts  of 
congress  upon  a  vessel  being  towed,  its  lights  indicated  that  the  barge 
was  at  anchor.  Defendants'  schooner  attempted  to  pass  between  the 
barge  and  the  canal  boats ;  there  was  ample  room  to  pass  in  the  chan- 
nel outside  of  the  tow ,  and  there  was  no  apparent  necessity  in  the  sud- 
den change  in  the  schooner's  course.  EUd^  there  was  evidence  from 
which  the  jury  might  have  found  that  those  in  charge  of  the  schooner 
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knew  the  barge  belonged  to  the  tow,  and  that  the  attempt  to  pass 
between  it  and  the  canal  boats  was  negligence.  A  nonsuit,  therefore, 
was  error. 

(Argued  April  11, 1872 ;  decided  May  21, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  affirming  a  judgment 
in  favor  of  defendant  entered  upon  an  order  of  the  court  at 
circuit,  nonsuiting  plaintiffs. 

The  action  was  brought  to  recover  damages,  resulting  to 
the  plaintiffs  from  a  collision  on  the  Hudson  river. 

On  the  9th  day  of  October,  1867,  the  plaintiffs'  barge  "  L. 
P.  Gardner,"  was  being  towed  by  the  steam-tug  "New 
York,"  on  the  Hudson  river,  from  the  city  of  Albany  to  the 
city  of  New  York.  The  tow  consisted  of  four  tiers  of  canal 
boats,  and  about  100  feet  in  the  rear  of  such  canal  boats  were 
the  plaintiffs'  barge,  and  another  barge  along  side  of  it, 
called  the  "  J.  L.  Kathbone." 

The  Bathbone  was  loaded  with  lumber,  which  extended 
some  twelve  or  fifteen  feet  above  her  deck.  And  on  the  top 
of  that  lumber,  at  the  west  side,  near  the  Gardner,  was 
placed  a  lantern  which  displayed  what  is  known  as  a  "  white 
light."  The  Gardner  had  a  similar  light  placed  on  it.  The 
steam-tug  had  two  head  lights,  and  two  stem  lights  and  a 
red  light  carried  amidships. 

The  collision  occurred  at  about  eleven  o'clock  at  night,  in 
the  westerly  channel  of  the  Hudson,  in  the  vicinity  of  the 
Schenectady  and  Athens  railroad  dock.  Being  flood  tide, 
with  a  brisk  breeze  blowing  from  the  south-east,  this  tow  was 
moving  at  the  rate  of  only  one  mile  by  the  land  an  hour. 

At  the  place  of  collision  the  channel  was  a  quarter  of  a 
mile  wide,  and  vessels  could  have  passed  the  tow  on  either 
side.  The  defendants'  schooner  "  Jonathan  Cone  "  was  sail- 
ing north  at  the  rate  of  seven  or  eight  miles  an  hour ;  she 
passed  the  steam-tug  twenty  rods  to  the  west  of  her,  she  then 
changed  her  course  and  approached  very  nearly  to  the  canal 
boats,  and  when  within  150  feet  of  the  plaintiffs'  barge  she 
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Buddenlj  shifted  her  sails  and  turned  sharp  to  the  east  and 
attempted  to  pass  to  the  easterly  side  in  front  of  the  barges. 
Observing  this  movement,  the  pilot  of  the  steam-tug  stopped 
to  let  the  hawser  slack,  but  instead  of  continuing  east  the 
"  Cone  "  as  suddenly  attempted  to  regain  the  westerly  pass- 
age, and  in  doing  so  she  struck  the  "Gardner"  violently  in 
front,  causing  the  injury  complained  of.  Upon  thii»  evidence 
the  court  nonsuited  the  plaintiff. 

H.  A.  JParmenter  for  the  appellants.  Defendants  were 
guilty  of  negligence,  none  of  the  lights  on  the  steamer  or 
barges  indicating  a  vessel  at  anchor.  (13  U.  S.  Stat,  at  Large, 
69,  art.  7.)  Whether  the  omission  of  the  steam-tug  to  carry 
the  lights  prescribed  by  the  act  of  congress  constituted  con- 
tributory negligence,  was  a  question  of  fact  for  the  jury. 
(Shear.  &  Bed.  on  Neg.,  32 ;  Haley  v.  Earle,  30  N.  Y.,  208 ; 
Thomas  v.  Kenyon^  1  Daly,  132.)  PlaintifPs  negligence  in 
not  having  the  regulation  lights  was  not  a  direct  contributing 
cause  of  the  collision,  which  in  law  would  excuse  the  negli- 
gent act  of  the  schooner.  {Kemhacher  v.  Cleveland  and  C. 
JR.  S.  Co.j  3  Ohio  St.  E.,  172 ;  Trow  v.  Vermont  Cent.  E.  E. 
Co.,  24  Verm.,  494 ;  Dams  v.  Mann,  10  Mees.  &  W.,  546 ;  18 
N.  Y.,  258 ;  Shear.  &  Eed.,  37;  Button  v.  H.  E.  E.  E.  Co., 
18  N.  Y.,  256 ;  Savage y.  Com  Eau.  Ins.  Co,,  36  id.,  658,  669 ; 
Austvn  V.  N.  J.  Steamboat  Co.,  43  id.,  82.)  This  action  as 
brought  is  maintainable,  even  conceding  the  injury  to  have 
resulted  from  the  concurrent  negligence  of  the  defendants' 
schooner  and  the  steamboat  having  the  tow  in  charge.  {Chap- 
man V.  New  Hamen  E.  E.  Co.,  19  N.  Y.,  341 ;  Cdlegrove 
v.  Harlem  amd  New  HoAyen  E.  E.  Co.,  6  Duer,  382 ;  same  case 
affirmed'  in  20  N.  Y.  E.,  492 ;  Brcyam  v.  N.  T.  Cent.  E.  E. 
Co.,  32  id.,  597.) 

IT.  C.  Moak  for  the  respondents.  A  party  suing  for  negli- 
gence must  be  entirely  free  from  any  degree  of  negligence 
contributing  to  the  injury.  {Eathbone  v.  Payne,  19  Wend., 
899 ;  WUds  v.  H.  E.  R.  E.  Co.,  29  K  Y.,  315 ;  Haning  v. 
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iT.  Y.  and  Erie  Railway^  13  Barb.,  9 ;  Munger  v.  Tonor 
wanda  R.  R.  Co.y  4  N.  T.,  349.)    The  provisions  of  the  act 
of  congress  must  be  fdlly  complied  with.    (18  Stat,  at  Large, 
68;  2  Brightly's  Dig.,  1st  ed.,  812;  2d  ed.,  427;  14  Stat,  at 
Large,  227, 228.)    The  statutes  applied  to  thfe  steamer  "  New 
York"  and  the  plaintiff's  barge.    (Parsons'  Adm.,  661 ;  The 
Propeller  Commerce^  1  Black.,  674,  679,  680;  The  Santa 
Clau8y  1  Blatchf.,  370,  per  Nelson,  J.,  collision  on  the  Hod- 
son  river ;  Parker  v.  Steamboat^  2  American  Law  Times,  13, 
14^  Blatohfobd,  J.,  January,  1869,  where  the  injured  vessel 
was  a  canal  boat  in  tow  of  the  steamer  Brooklyn  for  New 
York ;  The  Damd  BaUy  10  Wall.,  557 ;  United  States  v.  The 
Bright  Star,  7  Int.  Kev.  Eecord,  179 ;  1  Woodworth's  0.  C. 
E.,  266 ;  Fitch  v.  LimTigeton,  4  Sandf .,  609 ;  Crawford  v. 
CoUinSy  45  Barb.,  269  ;  30  How.,  398 ;  Decker  v.  Jaques,  1 E. 
D.  Smith,  80 ;  Becker  v.  New  York,  etc.,  24  Barb.,  221 ; 
Malyne's  Lex.  Merc. ;  Ex  Parte  Fergusony  L,  R,,  62  B.,  281, 
290,  292 ;  Am.  Encyc,  art.  "  Ship ;"  Benedict's  Adm.,  §  218 ; 
Sea/re  v.  Steamer  Scotia,  2  Am.  L.  T.  [U.  S.  C.  K],  68  ;  The 
Bay  State,  8  Blatchf.,  49,  50,  Nelson,  J. ;  2^  Clement,  2 
Curtis,  268,  Cuetis,  J. ;  The  Santa  Clans,  1  Blatchf.,  370, 
Nelson,  J.)    If  a  vessel  disregard  the  provisions  of  a  statute, 
the  burden  is  on  her  to  show,  in  case  of  a  collision,  that  the 
accident  was  not  owing  to  such  neglect,  and  would  have 
equally  happened  if  she  had  performed  her  duty.    (1  Sprague, 
40,  Spkaoub,  J. ;  Warring  v.  Clarke,  5  How.  U.  S.,  466 ; 
Barque  Ddanaa/re  V.  Steamer  O^ey,  2  Wall.,  Jr.,  0.  C,  268, 
275 ;  The  Steamer  Adriadne,2  Benedict,  472,  Blatohford, 
J. ;  The  Esk,  2  Law  Rep.  Admiralty  and  Ecclesiastical,  350, 
Sir  E.  Phillmobe;  Seo/rs  v.  Steamer  Scotia,  2  Am.  Law 
Times  [U.  S.  Courts  Rep.],  60-71,  Blatohford,  J. ;  The  Bay 
State,  3  Blatchf.,  48 ;  Taylor  v.  Harwood,  Taney's  C.  0.  R., 
437,  444,  445.)    Plaintiffs  misled  defendants  by  carrying  a 
wrong  light  and  cannot  recover.    \TIiS  Esk,  Law  Rep.,  2 
Adm.  and  Eccl.  R.,  352,  858 ;  The  Santa  Claus,  1  Blatchf., 
371 ;  Sears  v.  Steamier  Scotia,  2  Am.  L.  T.  [U.  S.  0.  R].,  70, 
71 ;  7  Blatcb.,  826, 328 ;  Brown  v.  iT.  Y.  C.  R.  R.,  31  Barb., 
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888 ;  affirmed  32  N.  Y.,  597.)  Plaintifis  were  guilty  of  negli- 
gence in  not  having  proper  look-outi^  and  men  in  charge  of  the 
wheels  of  the  bargee.  {The  Steamboat  St.  John^  2  Benedict, 
192.)  Defendants  were  not  guilty  of  negligence.  {The  Esk^ 
Law  Rep.,  2  Adm.  and  Eccl.  R.,  353 ;  The  Santa  ClavSy  1 
Blatchf.,  371 ;  The  Ai^adne,  7  id.,  211 ;  The  Fenham  L,  E., 
3  Priv.  Council  Cas.,  212 ;  The  Steamboat  Austin^  3  Ben.,  11.) 
It  was  not  proper  to  show  that  the  rules  of  navigation  pre- 
scribed by  statute  were  not  observed  in  particular  waters. 
{The  Clement^  2  Curtis,  364,  369,  370,  Cuotis,  J.;  The 
Rebecca^  Blatch.  &  Howl.,  347,  Betts,  J. ;  Steamboat  New 
York  V.  Rea^  18  How.,  223.)  It  was  the  duty  of  the  court  to 
nonsuit  the  plainti&  if  a  verdict  would  have  been  set  aside  as 
against  evidence.  {Loomia  v.  Meeker^  25  N.  T.,  361 ;  Wilde 
V.  H.  R.  R,  R.y  24  id.,  430 ;  Steevee  v.  Oewego  R.  R.y  18.  id., 
426.) 

Chuboh,  Ch.  J.  The  light  on  the  plaintiffs'  barge  was  not 
in  accordance  with  the  navigation  acts  of  congress,  but  was 
a  light  indicating  that  the  barge  was  at  anchor ;  and  if  those 
in  charge  of  the  defendants'  schooner  were  deceived  by  this 
light,  and  supposed  that  the  two  barges  were  at  anchor,  the 
plaintiffs  ought  not  to  recover  in  this  action ;  because,  in  that 
event,  they  would  not  be  free  &om  contributory  negligence, 
which  prevents  a  recovery  in  such  an  action.  The  want  of 
proper  lights  on  the  plaintiffs'  vessel  is  not  a  defence,  if  those 
in  charge  of  the  defendants'  vessel  knew  the  true  state  of  the 
facts,  and  could,  with  reasonable  care,  have  avoided  the 
injury.  {Hoffman  v.  Union  Ferry  Company ^  not  yet  reported.) 
In  other  words,  the  negligence  of  the  plaintiffs  must  contri- 
bute to  the  injury.  It  is  not  enough  that  the  plaintiffs  have 
been  negligent  and  an  injury  has  occurred ;  but  the  plaintiffs ' 
neglect  must  be  the  proximate  cause  to  some  extent,  at  least, 
of  the  injury.    (43  N.  Y.,  82.) 

I  agree  with  the  counsel  for  the  respondents  that,  in  a  case 
like  this,  the  presumptidn  of  contributory  negligence  would 
arise  in  the  absence  of  proof  of  facts  to  repel  it.    The  precise 
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question  to  be  determined  in  this  ease  is  whether  there  was 
evidence  from  which  the  jury  might  have  reasonably  inferred 
that  those  in  charge  of  the  schooner  knew  the  real  facts,  and 
that  the  barges  were  a  part  of  the  tow.  It  is  not  impossible 
that  they  did  know  it,  add  supposed  that  they  could  cross 
from  one  side  of  the  channel  to  the  other  by  sailing  over  the 
hawser,  or  otherwise.  K  so,  they  were  not  deceived  by  the 
light  on  the  barge ;  and  it  cannot  be  said  that  the  absence  of 
proper  lights  contributed  to  the  injury. 

The  same  remark  is  true  with  reference  to  the  defective 
lights  on  the  steamer ;  and,  besides,  the  plaintiffs  are  not 
responsible  for  the  negligence  of  those  in  charge  of  the 
steamer,  as  they  had  no  control  over  them,  or  the  movements 
of  the  steamer  or  her  appointments. 

In  determining  whether  the  nonsuit  was  properly  granted 
we  are,  of  course,  confined  to  the  plaintiffs'  evidence  alone, 
without  explanation  or  contradiction;  and  that  evidence 
tended  to  prove  that  the  night  was  not  so  dark  but  that 
objects  could  be  distinctly  seen  at  a  considerable  distance; 
that  those  on  board  the  schooner  could  and  did  see  the 
steamer,  and  the  canal  boats  in  tow,  and  passed  close  to  the 
latter ;  and  that  they  could  also  see  the  barges  which  were 
immediately  in  rear  of  the  canal  boats,  indicating  thereby,  as 
it  is  claimed,  that  they  belonged  to  the  tow,  and  could  not 
have  been  at  anchor ;  and,  ih  addition  to  this,  that  there  was 
ample  room  for  the  schooner  to  pass  in  the  channel  on  the 
west  side  of  the  barges ;  and  that  there  was  no  necessity,  nor 
apparent  propriety,  for  the  manoeuvre  of  the  schooner  in  sud- 
denly, changing  its  course  to  cross  between  two  tiers  of 
moving  boats  in  a  space  of  about  ten  rods.  Might  not  the 
jury  have  found  from  these  facts  that  those  in  charge  of  the 
schooner  knew  ^that  these  barges  belonged  to  the  tow,  and 
must  have  been  attached  by  a  hawser ;  and  that  the  attempt 
to  pass  between  them  and  the  canal  boats  was  unnecessary, 
imprudent  and  negligent?  I  think  the  evidence  is  capable 
of  such  a  construction ;  and  if  it  had  been  submitted  to  the 
jury,  and  they  had  so  found,  the  court  could  not,  according 
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to  settled  rules,  have  set  aside  the  verdict  as  against  evidence ; 
and  this  is  the  test  for  determining  the  propriety  of  the  non- 
Btdt.  It  is  not  necessary  for  this  court  to  decide  that  they 
would  find  for  the  plaintiff  upon  this  evidence.  It  is  enough 
that  a  jury  would  be  justified  in  so  finding ;  and  a  verdict 
either  way,  upon  the  evidence  alone,  could  not,  in  my  judg- 
ment, be  disturbed.  There  was  evidence  for  the  jury  to  con- 
sider, tending  to  repel  the  presumption  that  tto  defective 
lights  caused  or  contributed  to  the  injury,  and  the  jury  was 
the  only  proper  tribunal  to  weigh  and  determine  the  proper 
effect  of  it. 

We  feel  constrained,  therefore,  to  hold  that  the  nonsuit  was 
improperly  granted. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur  except  Peokham,  J.,  not  sitting. 

Judgment  reversed. 


AifDBEw  0.  Getty,  Trustee,  etc..    Respondent,   v.    John 
BiNssE,  Executor,  etc.,  et  al..  Appellants. 

The  contract  of  a  surety  is  the  measure  and  limit  of  his  liability.  Upon 
the  death  of  one  of  the  makers  of  a  joint  promissory  note,  who  was  not 
liable  for  the  debt  irrespective  of  the  joint  obligation,  but  who  signed 
the  note  simply  as  surety,  his  estate  is  absolutely  dischaiged  both  in  law 
and  equi^,  and  the  survivors  only  are  liabl& 

(Argued  April  22, 1872 ;  decided  May  21, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department  in  favor  of 
plaintiff,  entered  upon  an  order  overruling  defendants'  excep- 
tions and  directing  judgment  upon  a  verdict 

The  action  is  brought  to  recover  of  the  personal  repre- 
sentatives of  John  La  Farge,  deceased,  the  amount  of  a  joint 
promissory  note  executed  by  said  La  Farge  and  one  L.  E. 
Lahens.    The  facts  sufficiently  appear  in  the  opinion. 
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T,  J,  Olover  and  Francis  Kemah  for  the  appellants.  The 
action  was  barred  by  the  statute  of  limitations.  {HaUet  v. 
JRightojiy  13  How.  Pr.  R.,  43 ;  Wortmarm  v.  Samey  17  Abb.,  67.) 
The  payments  of  interest  by  the  surviving  joint  co-promissor  did 
not  prevent  the  statute  of  limitations  from  barring  the  claim  as 
against  La  Farge's  executors.  {Lane  v.  Doty^  4  Barb.,  330 ; 
Winshdl  V.  Hicks  J  18  N.  Y.,  258.)  The  note  being  joint 
only,  the  plaintiff  cannot  recover  thereon  against  La  Farge's 
executors.  (17  N.  T.,  374 ;  16  Barb.,  289 ;  Towers  v.  Moor^ 
2  Vem.,  99 ;  1  Eq.  cas.  ab.,  93  K.,  pL  1 ;  1739,  per  Ld. 
Habdwioke;  Simpson  v.  Vav^ghan^  2  Atk.,  32.)  .When  a 
party  enters  •  into  a  bond  or  promissory  note  as  surety 
merely,  equity  will  not  extend  or  add  to  the  liability.  {Simp- 
son V.  Fieldj  2  Ch.  Cases,  22,  A.  D.  1679 ;  Ms  parte  Ken- 
daUy  17  Vesey,  526 ;  ^^ler  v.  PoweU^  2  Ne¥ki.,  30 ;  Story's  A*  ^  i 
£q.  Jur.,  §§  162,  164;  Cur.,  per  Marshall,  Ch.  J. ;  Hunt  v. 
BoiMmanieTj  8  Wheaton,  212,  213 ;  Hunt  v.  Housmanier^s 
Admr.y  1  Peters,  16 ;  Weaver  v.  Skyrock^  6  Sergt.  &  Rawle, 
262 ;  Pecker  v.  Julius^  2  P.  A.  Brown's  R.,  33,  34 ;  Harri- 
son V.  Minge,  2  Wash.,  Va.  R,  136 ;  JTennedyv.  Carpenter, 
2  Wharton,  361 ;  H.  S.  v.  Price,  9  Howard's  TJ.  S.  R.,  92, 
see  Judge  Woodbubt's  dissenting  opinion,  pp.  102,  103, 105, 
106,  107 ;  Carpenter  v.  Provost,  2  Sandf ..  S.  C.  R.,  538 ; 
Other  V.  Iveson,  3  Drewry,  177 ;  Jones  v.  Beach,  2  De  Gex, 
McK  &  Gordon,  886;  Wilmer  v.  Curret/,  2  De  Gex  & 
Smales,  347 ;  Fidden  v.  La  Farg^s  Exrs.,  U.  S.  Circt.  Ct., 
Aug.,  1869,  MS. ;  6  Blatchford  C.  R.,  524 ;  WaiersY.  JRiley, 
2  Harris  &  Gill,  311 ;  Dorsey  v.  Dorsey^s  Exrs.,  2  Harris  & 
Johns.,  480,  note ;  BraMey  v.  Burwell,  3  Denio,  65 ;  Mr. 
Cooper's  note  to  Justinian's  Institutes,  p.  462;  Smith  v. 
United  States,  2  Wal.,  234 ;  2  Caine's  Cas.  in  Error,  29  ;  18 
N.  T.,  276.)  In  the  case  of  the  death  of  a  surety  in  a  joint 
obligation,  where  there  is  no  pre-existing  liability,  the 
creditor  cannot  have  relief  in  equity  against  the  surety's 
estate.  (  Wilkinson  v.  Henderson,  1  Mylne  &  Keene,  582 ; 
Hawstone  v.  Parr,  3  Russ,  539 ;  Jones  v.  Beach,  2  D.  G. 
McN.  &  G.,  886 ;  Other  v.  Iveson,  3  Drewry,  177.)    A  mere 
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oral  speech,  touching  the  matter  of  a  contemplated  contract, 
is  not  admissible  to  change  the  character  or  import  of  the 
written  contract.  {McAskie  v.  McCaj/,  Irish  Reports  Equity, 
vol.  2,  p.  447 ;  HaUiday  v.  Bart,  30  N.  Y.,  474,  493 ; 
jRena/rd  v.  Sampsoriy  2  Kern,  661 ;  Fellows  v.  Prentiss^  3 
Den.,  512.)  The  statute  of  frauds  avoids  parol  promises  to 
answer  or  become  responsible  for  the  debt  of  another. 
{MaUory  v.  OiUeU,  21  N.  T.,  412 ;  Duffy  v.  Wtmach,  43  N. 
Y.,  243,) 

James  C.  Carter  for  the  respondent.  The  inclination  of 
courts  of  equity  is  to  charge  the  estate  of  a  deceased  debtor 
with  all  his  obligations,  joint  as  well  as  several.  (  UnderhiU 
V.  Htyward,  10  Ves.,  209,  227 ;  Story's  Eq.  Jur.,  §§  162,  164 ; 
Simpson  v.  Vaugha/n^  2  At.,  31.)  In  the  view  of  a  court  of 
equity,  all  joint  contracts  and  obligations,  whether  of  copart- 
ners or  others,  are  deemed  several  as  well  as  joint.  {Sleek 
Ca^y  1  Mor.,  564 ;  Lane  v.  WiUiam^j  2  Vern.,  292 ;  Bishop 
V.  Churchy  2  Ves.,  Sr.,  100 ;  Thomxis  v.  Fraser^  3  Ves.,  573  ; 
Wilkinson  v.  Henderson^  I  Mylne  &  Kean,  582 ;  Divergnes 
V.  Ndbley  2  Euss.  &  M.,  495  ;  ^  parte  KendaUy  17  Ves., 
520 ;  York  v.  Peck^  14  Barb.,  644.)  Wherever  a  court  of 
equity  sees  that  in  a  contract,  joint  in  form,  the  real  intention 
of  the  parties  was  that  it  should  be  joint  and  several,  it  will 
give  effect  to  such  intention.  (2  Williams  on  Executors,  5th 
Eng.  ed.,  1580 ;  Lane  v.  Williams,  Vern.,  277,  292.) 

Peckham,  J.  Ko  question  is  made  as  to  the  pleadings, 
whether  this  is  a  suit  at  law  or  in  equity,  therefore,  none  is. 
considered.  I  proceed,  therefore,  directly  to  the  merits. 
The  testator.  La  Farge,  signed  a  joint  note  with  one  Lahens 
for  $15,000,  at  a  year  from  date,  and  dated  February  4th, 
1858.  He  was  a  surety  on  the  note.  The  note  was  not  paid ; 
and  after  the  decease  of  La  Farge  the  surety  (Lahens,  the 
joint  maker,  surviving  him),  this  suit  was  commenced  against 
his  representatives  to  recover  upon  the  note.  The  testator 
was  under  no  liability  to  the  plaintiff,  legal  or  equitable,  irre- 
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ipective  of  or  prior  to  the  making  of  the  note.  Lahens  had 
been  and  was  a  surety  for  one  Hoguet  for  money  he  (Hognet) 
bad  received  as  trustee ;  and  this  note  was  given  to  secure 
the  balance  due  from  Hoguet.  The  question  is,  are  the 
representatives  of  La  Farge  liable  thereon  ? 

It  is  a  well  settled  principle  that,  in  case  of  a  joint  obliga- 
tion^  if  one  of  the  obligors  die,  his  representatives  are,  at  law, 
discharged,  and  the  survivor  alone  can  be  sued.  {Towers  v. 
Mocr^  2  Vem.,  98 ;  Simpson  v.  Vatighan^  2  At.,  31 ;  Bradr 
ley  V.  Bui'weU^  3  Den.,  61 ;  Rickter  v.  Poppenhavsenj  42 
N.  Y.,  878.) 

It  seems  to  be  equally  well  settled  that  if  the  joint  obligor, 
so  dying,  be  a  surety,  not  liable  for  the  debt,  irrespective  of 
the  joint  obligation,  his  estate  is  absolutely  discharged,  both 
at  law  and  in  equity ;  the  survivor  only  being  liable.  In 
such  case,  where  the  surety  owed  no  debt  outside  and  irre- 
spective of  the  joint  obligation,  the  contract  is  the  measure 
and  the  limit  of  his  obligation.  He  signs  a  joint  contract  and 
incurs  a  joint  liability,  and  no  other.  Dying  prior  to  his 
oo-maker,  the  liability  all  attaches  to  the  survivor. 

Simpson  v.  Field  (2  Cases  in  Ch.,  22),  a  case  in  some 
respects  like  the  one  at  bar,  and  decided  in  1679,  the  chan- 
cellor held  the  surety  discharged,  as  he  was  '^  not  bound  by 
law."  In  Sumner  v.  Powell  (2  Merival,  30)  Sir  WilluCm 
GBAirr,  Master  of  the  Bolls,  said :  ''  It  has  never  been  deter- 
mined that  every  joint  covenant  is,  in  equity,  to  be  considered 
as  the  several  covenant  of  each  of  the  covenantors."  He  says 
he  had  occasion  to  examine,  and  found  no  such  general  pro- 
position anywhere  laid  down.  '^  When  the  obligation  exists 
only  by  virtue  of  the  covenant,  its  extent  can  be  measured 
only  by  the  words  in  which  it  is  conceived."  This  judgment 
was  sustained  on  appeal,  after  full  consideration,  by  Lord 
Ghancellor  Eldok.    (1  Tur.  and  Buss,  423») 

Story  lays  down  the  same  doctrine.  (Story's  Eq.  Jur.,  §§ 
162,  163,  164^  and  cases  there  cited.)  In  Harrison  v.  Field 
(2  Wash,  B.,  Va.  Court  of  Appeals,  136)  the  court  held  the 
estate  of  a  surety  discharged.    As  it  was  discharged  at  law  it 
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conld  not  be  held  in  eqaity.  In  Other  v.  Iveioti  (3  Drew. 
Ch.  R.,  177),  where  a  check  wa6  given,  eigned  by  three  per^ 
Bona — one  of  them  a  anrety,  as  in  the  case  at  bar,  and  the 
money  was  advanced  upon  his  credit — upon  the  death  of  the 
surety,  his  co-signers  surviving,  held  that  his  estate  was  abso^ 
lately  discharged.  To  the  same  effect  is  JRichardion  v.  Hor- 
ton  iJlfBeAv.j  185). 

United  States  v.  Price  (9  How.  U.  S.  R.,  92).  This  was  a 
case  of  a  joint  and  several  bond.  But  judgment  had  been 
recovered  against  all  as  joint  debtors,  and  then  the  surety 
died ;  and  it  was  held  that  plaintiflfs  could  not  proceed  in 
equity  against  his  estate.  They  had  elected  to  hold  them  as 
joint  debtors,  and  the  surety's  estate  could  not  be  made  liable 
severally  after  a  joint  judgment  There  id  a  dissenting  opinion 
by  Justice  Woodbuby,  but  no  difference  as  to  this  principle. 

Jones  V.  Beaeh  (2  De  Gex,  M.  &  G;,  886)  is  directly 
in  point.  There  the  claim  was  upon  a  joint  promissory  note, 
and  the  surety  dying,  his  estate  was  held  discharged,  both  at 
law  and  in.equity. 

WUmer  v.  Currey  (2  De  Gex,  &  8.,  847)  went  still  fur- 
ther, and  held  representatives  of  deceased  not  liable  on  a  joint 
bond,  though  the  joint  obligors  had  been  partners  with  the 
obligee,  and  the  bond  was  given  on  the  dissolution  of  the 
firm.  The  vice-chancellor  held  that  the  liability  of  the  repne- 
sentatives  was  different  under  the  deed  from  what  it  was 
before.  The  representatives,  therefore,  not  liable  under  the 
deed ;  but  party  remitted  to  his  remedy  for  liability  prior  to 
the  joint  deed. 

In  Carpenter  v.  Provoost  (2  Sand.  Sup.  Ct.  R.,  537)  the 
court,  in  an  opinion  by  Mr.  Justice  Campbell,  decided  the 
principle  of  non-liability  of  a  surety's  representatives,  either 
at  law  or  in  equity,  upon  a  joint  obligation. 

The  same  principle  is  recognized  in  Bra>Sby  v.  BurweUl^ 
supray  by  Mr.  Justice  Jewett.  There  are  many  other  cases 
holding  the  same  rule. 

Thorpe  v.  Jackson  (2  Younge  &  Coll.,  Ex'r  in  Eq.,  553)  is 
in  entire  accord  as  to  the  point  here  involved. 
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If  there  had  been  fraud  or  mistake  as  to  the  note — ^if  clearlj 
proved  that  the  real  contract  intended  to  be  signed  was  joint 
and  several,  and  not  joint  merely — then  equity  could  and 
would  correct  that  as  it  would  any  other  mistake.  All  the 
cases  agree  to  this.    None  is  pretended  in  the  case  at  bar. 

It  is  claimed  that  the  promise  of  the  testator,  prior  to  the 
making  of  this  note,  that  he  would  promptly  pay  it  at  matu- 
rity, made  it  a  several  obligation.  Two  plain  answers:  first, 
that  promise  was  merged  in  the  note;  second,  the  note 
promised  the  same  jointly  with  Lahens.'  There  is  no  pre- 
tence that  he  ever  promised  to  sign  any  other  paper. 

The  basis  or  principle  upon  which  joint  obligations  have 
been  held  in  the  books  to  be,  also,  several  in  equity,  is  that 
the  debt  secured  was  owed  irrespective  of  the  joint  obligation ; 
that  all  were  principal  debtors ;  and  they  must  be  held  to 
have  intended  a  several  as  well  as  a  joint  liability.  That  rule 
has  never  been  applied  to  a  surety.  His  obligation  is  the 
measure  of  his  liability. 

^    But  the  rule  as  to  principals  has  been  modified  as  above 
stated  in  the  later  English  cases. 

Judgment  should  be  reversed  and  new  trial  granted,  costs 
to  abide*  event. 

All  concur. 

Judgment  reversed. 


Thomas  Dmrr  et  al.,  Respondents,  v.  The  North  Amerioan 

Steamship  Company,  Appellant. 

Where,  after  the  receipt  of  a  written  statement  of  the  terms  of  sale  of  per> 
sonal  property,  the  vendee  takes  possession  of  the  property  without  any 
dissent,  this  constitutes  an  acceptance  of  and  acquiescence  in  the  terms, 
and  the  statement  becomes  the  contract  of  sale. 

A  resolution  of  the  board  of  directors  of  a  corporation,  ratifying  the  act  of 
one  acting  as  its  agent,  is  competent  evidence  of  the  authority  of  the 
agent. 

Where  the  language  of  a  written  contract  is  obscure  and  ambiguous,  facts 
existing  at  the  thne  t)f  the  making  of  the  contract  may  be  properly 
considered,  for  the  purpose  of  interpreting  the  language ;  but  no  evidence 
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of  the  language  employed  by  the  parties  in  making  tiie  contract  can  be 
resorted  to  except  that  Aimlshed  by  the  written  contract  itselt 

(Argued  April  24, 1872 ;  decided  May  21, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiffs  entered  upon  the  report  of  a  referee. 

The  action  was  brought  to  recover  a  balance  due  upon  a 
promissory  note  made  by  defendant. 

The  answer  set  up  a  counter-claim,  in  substance,  that  the 
plaintiffs,  on  the  11th  day  of  December,  1866,  in  considera- 
tion of  the  said  note,  and  of  other  securities,  agreed  to  sell 
and  deliver  possession  to  the  defendant  the  steamship  Paon- 
shon,  then  lying  in  the  city  of  New  York,  and  agreed  to  com- 
plete her  hull,  engines  and  boilers  according  to  certain 
contracts,  and  that  they  failed  to  do  so,  and  claimed,  as  dama- 
ges, $20,000. 

The  steamship  Paonshon  had  been  built  lor  the  plaintiff, 
and  on  the  11th  September,  1866,  was  nearly  completed  ;  the 
.vessel  was  then  lying  at  the  foot  of  Eighth  street.  East  river. 
On  that  day  negotiations  for  the  sale  and  purchase  were  had 
by  Mr.  Pickering  Clarke,  of  the  firm  of  Dehon,  Clarke  & 
Bridges,  on  behalf  of  the  plaintiffs,  and  Mr.  William  H. 
Webb,  the  president  of  the  defendant's  company.  The  terms 
of  sale  being  agreed  upon,  a  letter  was  written  on  the  same 
day  by  Mr.  Clarke,  and  delivered  to  and  accepted  by  the 
defendant.    The  'letter  was  as  follows : 

"  New  York,  September  11th,  1866. 
"  William  H.  Webb,  Esq., 

"  President  of  the  NorUi  Am,  Steamship  Co,^ 

"  54  Exchange  place,  New  York : 

^'  Dear  Sib. — This  serves  to  state  the  terms  and  conditions 
upon  which  we  have  this  day  sold  to  your  company  the  steam- 
ship or  vessel  known  as  the  Paonshon,  now  lying  at  the  foot 
of  Eighth  street.  East  river.  New  York.  Hull  of  said  vessel 
built  by  Simonson,  and  engines  erected  by  the  Neptune  Iron 
Works. 
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"  We  have  sold  you  the  said  Paonshon  as  she  now  lays  at 
the  foot  of  Eighth  street,  East  river,  and  deliverable  there, 
for  the  price  of  two  hundred  and  eighty  thousand  dollars  (say 
$280,000),  payable  as  follows,  say :  Ninety  thousand  dollars 
in  the  full  stocK  of  the  North  American  Steamship  Company, 
of  the  same  character  and  on  the  same  basis  as  that  issued  to 
the  originators  of  the  company;  and  the  balance,  $190,000, in 
three  separate  notes  of  the  North  American  Steamship  Com- 
pany at  twelve,  fifteen  and  eighteen  months'  date,  respectively. 
Bay: 

One  note  at  twelve  months,  for $63^333  33 

One  note  at  fifteen  months,  for 63^333  33 

One  note  at  eighteen  months,  for 639  333  33 

Making  in  all  the  sum  of $190,000  00 

^'  And  said  notes  to  bear  interest  from  the  dates  thereof  at 
the  rate  of  seven  per  cent  per  annum. 

"As  collateral  security  for  the  payment  of  said  $190,000, 
you  are  to  execute  to  us  a  first  mortgage  on  said  Paonshon,  in  * 
a  sum  sufficient  to  cover  the  same,  with  the  interest  thereon 
as  stated,  and  also  to  deposit  with  us  satisfactory  insurance 
pclicies,  both  fire  and  marine,  for  sums  in  the  aggregate  ade- 
quate to  cover  the  full  amount  of  the  mortgage. 

"  The  said  Paonshon  is  to  be  delivered  to  you  where  she 
now  lays,  as  above  i&tated,  with  all  now  on  board  belonging 
to  her  included,  in  which  are  five  of  Trotman's  patent 
anehors,  two  chain  cables  of  150  fathoms  each,  and  of  the 
size  of  If  and  If  inch,  with  two  boxes  of  pins,  punches  and 
keys  for  same. 

"  We  would  state  that  there  may  be  some  little  work  to  be 
done  about  the  engines,  and  the  same  may  be  said  respecting 
the  hull;  but  should  the  contracts  with  engine  makers  and 
the  builder  be  found  to  provide  for  the  completion  of  such 
work,  you  are  to  have  all  the  benefit  said  contracts  bestow  in 
this  regard. 

"  A  formal  bill  of  sale,  delivery  of  the  vessel,  payment  in 
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stock  and  notes,  execation  of  mortgage  accompanied  by  insu- 
rance policies  to  be  attended  to,  execated  and  made  with  all 
possible  dispatch. 

"  Tour  friends, 

"  DEHON,  CLARKE  &  BRIDGES." 

I  Int.  Bey.  Stamp, ) 
(   Oc.,  canceled,     > 

No  contract  was  made  between  the  parties  for  the  sale 
other  than  is  contained  in  the  letter  above  referred  to.  Mr. 
"Webb  had  received  from  Clarke  copies  of  the  contracts  and 
specifications  for  the  building  of  the  hull  and  spars,  and  of  the 
engines,  and  had  visited  the  vessel,  and  had  examined  her  to 
see  how  much  work  had  been  done  according  to  the  specifica- 
tions. At  the  time  of  making  the  sale  it  was  known  to  both 
parties  that  Boardmanj  Hoi  brook  &  Co.,  the  contractors  for 
the  engine  and  boilers,  were  insolvent. 

On  the  23d  September,  1866,  at  a  meeting  of  the  board  of 
directors  of  the  defendant's  company,  it  was  resolved  that  the 
action  of  the  president  in  purchasing  the  Paonshon  on  the 

terms  and  conditions  set  forth  in  the  letters  of  Messrs.  Dehon, 

•  ' 

Clarke  &  Bridges,  dated  December  11th,  1866,  and  addressed 
to  the  president  of  this  company,  be  approved,  and  said  pur- 
chase confirmed  and  ratified.        '^ 

There  was  unpaid  upon  the  contract  between  plaintiffs  and 
Boardman,  Holbrook  &  Co.,  $3,127.74.  Subsequent  to  the 
purchase  Mr.  Webb  wrote  to  plaintiffs'  agent,  requesting 
fhem  to  retain  this  sum  and  hold  it  to  defendant's  credit,  as 
indemnity  to  that  extent  for  non-fulfillment  of  contract.  Upon 
the  trial  defendant  offered  evidence  of  the  parol  agreement 
prior  to  the  writing  of  the  letter,  which  was  rejected  by  the 
referee,  and  defendant  excepted.  The  referee  found,  as  con- 
clusion of  law,  that  by  the  terms  of  the  contract  of  sale  the 
plaintiffs  did  not  undertake  that  the  hull,  engine  or  boiler  of 
said  steamer  should  be  finished  according  to  the  contracts  that 
had  been  made  therefor,  anS  directed  judgment  for  the  amount 
remaining  unpaid  on  the  note  after  deducting  the  said  sum  of 
$3,127.74. 

Stckbls — ^VoL.  rV.        60 
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O.  W.  Soren  for  the  appellant.  The  words  of  the  contract 
imposed  upon  plaintiffs  an  obligation  to  complete  the  vessel  in 
accordance  with  the  contract  for  construction.  {WiUon  v. 
Turnery  7  Bosw.  Law  E.,  1st  series,  p.  617 ;  U.  M.  Co.  v. 
LounahiMryy  42  Barb.,  127.)  If  the  terms  of  .the  letter  are 
ambiguous,  then  the  referee  should  have  received  proof  to 
show  liow  it  was  understood  by  the  parties.  {Beach  v.  JRarir 
tan  R.  E.  Co.^  37  N.  Y.,  457.)  The  letter  alone  was  not  a 
contract,  and  will  not  sustain  a  verdict.  (Hough  v.  Brovm^ 
19  K.  Y.,  Ill,)  Even  if  considered  as  a  complete  contract, 
yet  parol  evidence  was  clearly  admissible  to  show  it  was  not 
so  intended  by  the  parties.  {Greenham  v.  Chrwyj  3  Irish 
Jurist,  N.  8.,  9 ;  WaUisv.  LiMeU,  11  Com.  Bench,  N.  S.,  369 ; 
Pym  V.  CampbeUy  6  Ellis  &  Blackburn  ;  PhUa.^  etc.,  R.  v. 
Howard,  13  How.  U.  8.  Kep.,  308 ;  Beach  v.  R.  B.  R.  R. 
Co.y  37  N.  Y.,  463 ;  StacU&y  v.  BaU^,  1  H.  &  C,  405 ; 
Lockett  V.  MicMinj  2  Ex.  E.,  100.)  To  make  the  acceptance 
of  a  proposal  binding,  it  must  be  either  communicated  to  the 
party,  or  some  overt  act  manifesting  an  intent  to  communi- 
cate it,  must  be  shown.  {Trevor  v.  Woody  36  N.  Y.,  309 ; 
Bently  v.  Columbia  Ins.  Co.y  17  id.,  423 ;  Mactier  v.  Frithy 
6  Wend.,  103.) 

Henry  NicoU  for  the  respondents. 

Eapallo,  J.  We  are  of  opinion  that  the  evidence  was 
sufficient  to  sustain  the  finding  of  the  referee,  that  the  letter 
of  Sept.  11,  1866,  constituted  the  contract  between  the  par- 
ties. Although  the  resolution  of  the  board  of  directors  of 
the  defendant,  ratifying  the  purchase  of  the  steamship  by  Mr. 
Webb,  on  the  terms  and  conditions  set  fprth  in  the  letter, 
may  not  have  been  communicated  to  the  plaintiffs,  yet,  after 
the  receipt  of  the  letter  by  Mr.  Webb,  the  defendant  took 
possession  of  the  vessel  without  any  dissent  from  the  terms 
stated  in  the  letter.  This  constituted  an  acceptance  of  and 
acquiescence  in  the  terms  expressed  in  the  letter,  and  the 
plaintiffs  had  the  right  to  rely  upon  it  as  an  assent  to  those 
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termfi.  The  resolution  was  competent  evidence  of  the 
authority  of  Mr.  Webb. 

The  clause  of  the  letter  which  states  that  the  defendant  is 
to  have  all .  the  benefit  which  the  contracts  with  the  engine 
makers  and  the  builder  bestow,  in  regard  to  work  remaining 
to  be  done  about  the  engines  and  hull,  is  obscure  and  ambigu- 
ous. Facts  existing  at  the  time  of  the  making  of  the  contract 
may,  therefore,  be  properly  considered,  for  the  purpose  of 
interpreting  this  language ;  but  no  evidence  of  the  language 
employed  by  the  parties  in  making  the  contract  can  be 
resorted  to,  except  that  which  is  furnished  by  the  writing 
itself.  (1  Green.  Ev.,  §  277.)  The  referee,  therefore,  pro- 
perly excluded  evidence  of  verbal  agreements  preceding  the 
writing  of  the  letter. 

The  construction  of  the  clause  claimed  by  the  defendant  is 
that  it  was  an  undertaking  on  the  part  of  the  plaintiffs  that  all 
work  on  the  vessel  called  for  by  the  contract.s  of  the  engine 
makers  and  builder,  and  undone  at  the  time  of  the  sale, 
should  be  completed.  In  no  other  manner,  it  is  contended, 
could  the  defendant  obtain  all  the  benefit  which  the  con- 
tracts bestowed,  in  regard  to  such  work.  On  the  other  hand 
the  plaintiffs  claim  that  the  clause  imports  no  obligation  on 
their  part  to  answer  for  the  default  of  the  engine  makers  and 
builder,  but  entitled  the  defendant  only  to  the  benefit  of  the 
contracts  so  far  as  they  remained  unperformed,  and  that  the 
plaintiffs  did  not  assume  any  liability  beyond  that  of  paying 
what  remained  unpaid  of  the  contract  price  of  the  work. 

The  referee  adopted  the  construction  claimed  by  the  plain- 
tiffs. After  a  careful  examination  of  the  whole  letter,  in 
view  of  the  facts  existing  and  known  to  the  parties  at  the 
time,  we  think  that  the  construction  adopted  by  the  referee 
was  correct,  and  that  the  benefit  intended  to  be  conferred  was 
the  benefit  of  the  contracts,  and  not  of  the  work  therein  stipu- 
lated to  be  done. 

The  judgment  should,  therefore,  be  aflirmed,  with  costs. 

All  concur. 

Judgment  afSrmed. 
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Charles  B.  Benedict  et  al.,  Appellants,  v.  Oiles  Cowden, 

Kespondent. 

A  memorandum  upon  a  note  made  cotemporaneoufily  with,  and  delivered 
with  it,  and  intended  as  a  part  of  the  contract,  is  a  substantive  part  of 
the  note  and  qualifies  it  the  same  as  if  inserted  in  the  body  of  the  instru- 
ment, and  with  it  constitutes  a  shigle  contract.  (Saunders  v.  Baeon,  8  J. 
R,  485,  and  lappan  v.  Bly^  15  Wend., 362,  distinguished  and  explained.) 

Where  such  a  memorandum  is  an  essential  part  of  the  note,  modifying  the 
obligation  the  seyerenoe  of  it  from  the  note  without  the  consent  of  the 
maker  is  a  material  alteration,  and  destroys  the  note  even  in  the  hands 
of  an  innocent  indorsee  for  value. 

(Argued  April  24, 1872;  decided  May  21,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  affirming  a  judgment 
in  favor  of  defendant  entered  upon  a  verdict. 

The  action  was  brought  upon  a  promissory  note ;  defence, 
a  material  alteration  of  the  note. 

Defendant  was  applied  to  to  become  agent  for  *^  George  N. 
Palmer's  Eake  and  Tedder."  He  consented,  and  it  was  agreed 
that  he  should  sign  a  note  for  $200,  with  a  contract  in  it  that 
the  note  should  be  paid  out  of  the  profits  of  the  machines 
when  sold.  A  note  was  presented  for  $200  and  interest, 
payable  to  George  N.  Palmer,  or  bearer,  one  year  from  date. 
At  the  bottom  of  the  note  were  these  words :  "  The  above 
note  to  be  paid  from  the  profits  of  machines  when  sold." 
Tliere  was  not  room  below  this  to  sign ;  defendant  was  advised 
that  it  would  be  the  same  if  lie  signed  above  as  below  this 
memorandum ;  he  thereupon  signed  above  it,  and  delivered 
the  note  with  the  memorandum  thereon.  Subsequently  this 
memorandum,  without  the  knowledge  or  consent  of  defend- 
ant, was  cut  off,  and  the  note  sold  to  plaintiffs  for  value,  with- 
out notice.  The  judge  submitted  to  the  jury  the  question 
whether  the  words  at  the  bottom  were  designed  by  the  par- 
ties as  a  part  of  the  contract.     They  found  for  the  defendant. 
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Z.  TT.  Thayer  for  the  appellants.  "Whether  the  memoran- 
dum  at  the  foot  of  the  note  constituted  a  part  of  the  note 
itself  was  purely  a  question  of  law,  and  should  have  been 
decided  by  the  court.  (2  Par.  on  Contracts,  4.)  The  memo- 
randum at  the  bottom  of  the  note  was  a  distinct  and  separate 
writing,  and  constituted  no  part  of  the  note.  {Dov>  v.  TuttUj 
4  Mass.,  414 ;  Sheddv.  Pierce,  17  id.,  627 ;  Haywood  v.  Per- 
Tin,  10  Pi/J^.,  228  ;  Masters  v.  Bareuf,  8  C.  B.,  433 ;  Stmder-  0  /*^^V 
o>n''     ^  V.  Judge,  2  H.  Bl.,  609;  Prinoe  v.  MitcheUj  4  Camp., 

200;  WiUiams  v.  Wa/rring,  10  Barn.  &  Cress.,  2;  .E2b\  v.  ^'^ 
RuaaeU,  4  M.  &  8.,  505  ;  Knowles  v.  HiU,  25  111.,  288 ;  Cwrr 
V.  Welch,  46  DL,  88 ;  EUiott  v.  Livings,  54  111. ;  A.  M.  L. 
Reg.  v.,  2,  No.  11 ;  Odiome  v.  SargerU,  6  N.  H.  401 ;  San- 
ders V.  Bacon,  8  Johns.,  379 ;  Tappan  v.  Ely,  15  W.,  362 ; 
2  Parsons  N.  <fe  B.,  146 ;  Barnard  v.  Gushing,  4  Met.,  280 ; 
-ffi.  of  America  v.  Woodu>orth,  19  John.,  391 ;  18  id.,  321 ; 
Ifazro  V.  i^t^Zfor,  24  W.,  374 ;  Whedock  v.  Freeman,  13  Pick., 
166  ;  Haywood  v.  Perrin,  10  id.,  228 ;  Johnson  v.  Heagwn, 
28  Me.,  329 ;  Fletcher  v.  BlodgeU,  16  Vt.,  26 ;  Z&nry  v. 
Coleman,  5  id.,  402;  Z^  y,  Lancashire,  2  Camp.,  127.) 
When  one  or  two  innocent  persons  must  suffer  by  the  wrong- 
ful act  of  a  third,  that  one  must  suffer  who  put  it  in  the 
power  of  the  third  to  commit  the  fraud.  {JPutnam  v.  SvUi- 
'Own,  4  Tyng.,  45 ;  Yam.  Dusen  v.  Howe,  21  N.  Y.,  531 ; 
Tharston  v.  McKovm,  6  Tyng.,  428.)  The  memorandum 
being  repugnant  to  the  note,  could  not  affect  its  express  pro- 
visions, whether  a  part  of  it  or  not.  (2  Parsons  on  Cent.,  26 ; 
Shep.  Touch.,  88;  Cother  v.  MerrcJc,  Hardw.,  94;  Doe  v. 
Briggs,  2  Taunt.,  109  ;  Cope  v.  Cope,  16  Simcoe,  118 ;  &akr 
ley  V.  BvUer,  Hob.,  168,  172, 173  ;  Jackson  v.  Ireland,  3  W., 
99 ;  Wells  v.  Wright,  2  Mod.,  161 ;  WMs  v.  Trequison,  2 
Salk.,  463 ;  Stockton  v.  Turner,  6  J.  J.  Marsh,  192.)  The 
colloquium,  or  verbal  negotiations  leading  to  a  contract,  which 
was  consummated  by  reducing  to  writing,  cannot  be  proved. 
(1  Qreenleaf  Ev.,  316,  321 ;  Averill  v.  Taylor,  4  Seld.,  44 ; 
Blossom  V.  Grijin,  13  N.  Y.,  669.) 
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B.  Healy  for  the  respondent.  The  memorandum  was  as 
much  a  part  of  the  contract  as  if  written  in  the  body  of  the 
instrument  above  the  defendant's  signature.  (  Wheelock  v. 
Freeman^  13  Pick.,  165 ;  Heywood  v.  Perrm^  10  id.,  228 ; 
Johnson  V.  Heagan^  10  Shep.,  329 ;  Fletcher  v.  Blodget%  16 
Yt.  K.,  26 :  Reed  v.  Drake,  7  Wend.,  345  ;  Wait  v.  Pome- 
royy  to  be  reported  in  20  Mich.  Rep.,  425,  aiid  cited  in 
Albany  Law  Journal,  vol.  4,  267 ;  State  v.  Stratum,  1  Am. 
E.,  282,  and  27  Iowa,  420;  Bank  of  America  y.  Woodworthj 
19  John.,  392,  421 ;  Dewey  v.  Reed,  40  Barb.,  16 ;  Nazro  v. 
Fuller,  24  Wend.,  374;  PlaU  v.  Srrdth,  14  John.,  868; 
TiUou  V.  The  Clinton  and  Essex  Mutual  Ins.  Go,,  7  Barb., 
564 ;  Springfield  Bank  v.  Merrick,  14  Mass.  K.,  322 ;  Jones 
V.  Fales,  4  id.,  245;  Codidge  v.  Inglee,  13  id.,  32;  Make- 
peace v.  Harvard  College,  10  Pick.,  298;  Warrington  v. 
Hx/rly,  2  Ellis  &  B.,  763 ;  Emerson  v.  Murray,  4  N.  H.,  171 ; 
2  Parsons  on  Bills  and  Notes,  540,  545,  546  ;  Burchfi^eld  v. 
Moore,  25  E.  L.  &  Eq.  R.,  123  ;  Reed  v.  Drake,  7  W.,  345  ; 
Merritt  v.  Clason,  12  John.,  102 ;  Clason  v.  Bailey,  14  id., 
484 ;  Johnson  v.  Dodgson,  2  M.  &.  W.,  653 ;  Pennivuvn  v. 
Hartshorn,  13  Mass.,  87;  2  Pars,  on  Cont.,  3d  ed.,  287,  and 
note.)  The  words  at  the  bottom  were  a  material  part  of  the 
contract,  and  gave  it  a  different  legal  effect  from  what  it 
otherwise  would  have  had.  (  Wheelock  v.  Freeman,  13  Pick., 
165  ;  Heywood  v.  Perrin,  10  id.,  288  ;  Fletcher  v.  Blodgett, 
16  Vt.  R.,  26 ;  Johmson  v.  Heagan,  10  Shep.  [Me.]  R.,  329  ; 
State  V.  StraUon,  1  Am.  R.,  282 ;  S.  0.,  27  Iowa,  420 ;  Wait 
v^  Pomeroy,  20  Michigan  R.,  425 ;  Springfield  Bank  v.  Mer- 
rick, 14  Mass.,  322 ;  Jones  v.  Fales,  4  id.,  245  ;  2  Pars.,  B. 
&  N.,  545,  546,  580,  581,  582 ;  Worden  v.  Dodge,  4  Denio, 
159 ;  De  Forrest  v.  Frary,  6  Cow.,  151 ;  Cota  v.  Buck,  7 
Met.  [Mass.]  R.,  588 ;  Cook  v.  SatterUe,  6  Cow.,  108 ;  Carlos 
V.  Fancourt,  5  Term  R.,  482 ;  Hill  v.  Halford,  2  Bos.  & 
Pul.,  413;  Chitty  on  Bills,  10th  Am.  ed.,  135,  137,  138; 
Alexander  v.  Thomas,  16  Ad.  &  Ell.  [K  S.],  333 ;  1  Wait's 
Law  and  Prac,  494;  1  Pars,  on  B.  &  N.,  37,  43,  48  ;  Bruce 
V.  Wescott,  3  Barb.,  474 ;  ScoU  v.  Walker,  Dudley,  Ga.,  243 ; 
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Pepoon  V.  Stagg  dk  Co.j  1  Nott  &  McCord,  102 ;  Haynes  v. 
Dennett^  11  N.  H.,  181 ;  Atkinson  v.  MarJc^^  1  Cow.,  694, 
707 ;  Edwards  on  B.  &  Notes,  142,  143.)  The  alteration  of 
the  instrument  made  it  negotiable  when  it  was  not  so  made 
by  the  maker,  and  such  alteration  destroys  the  note.  (2  Par- 
sons on  Bills  &  N.,  562 ;  Pepoon  v.  Stagg  dk  Co.y  1  Nott  & 
MeOord,  102 ;  Haynes  v.  Dennett^  11  N.  H.,  181 ;  Bruce  v. 

WescoU,  3  Barb.,  374 ;  Scott  v.  WalTcer,  Dudley  [Ga.],  243 ; 
Johnson  V.  Bcmhy  2  B.  Mon.,  350.)  Cutting  the  memoran- 
dum from  the  instrument,  rendered  the  part  held  by  the 
plaintiffs  absolutely  void  as  against  the  maker.  (Chitty  on 
Bills,  10th  Am.,  from  9th  London  ed.,  182;  Whedack  v. 
Freeman^  13  Pick.,  165 ;  Johnson  v.  Heagan^  10  Shep.,  329 ; 

Wade  V.  Withington^  1  Allen  [Mass.]  R.,  561 ;  Fay  v.  Smith, 
id.,  477 ;  Bruce  v.  WescoU,  3  Barb.,  374 ;  2  Parsons  on  Bills 
&  N.,  545,  546,  562,  580,  581,  §82 ;  Devoey  v.  Eeed,  40 
Barb.,  16  ;  Nazro  v  FuUer,  24  Wend.,  374 ;  Woodworth  v. 
Bwnk  of  America^  19  John.,  391 ;  ChappeU  v.  Spencer ,  23 
Barb.,  584,  and  cases  there  cited;  Burchfidd  v.  Moore,  25 
Eng.  Law  &  Eq.  Rep.,  123  ;  Warrington  v.  Early,  2  Ellis 
&  B.,  763 ;  Master  v.  Miller,  4  Term  R.,  330 ;  8.  C,  1 
Smith's  Leading  Cases,  5th  Am.  ed.,  934,  and  notes  thereto; 
Stephens  v.  Oraha/m,,  7  8.  &  R.,  505 ;  Jardin  v.  Paine,  1 
Bam.  &  Adolph,  671 ;  Waring  v.  Smith,  2  Barb.  Ch.  R., 
119 ;  Wait  .v.  Pom^eroy,  20  Michigan  R.,  425 ;  Wharton's 
Am.  Crim.  Law,  §  1421 ;  Roscoe's  Crim.  Ev.,  5th  Am.  ed.,  513.) 
After  the  alteration  of  the  note,  it  is  not  the  contract  made 
by  the  party,  and  the  law  will  not  compel  him  to  perform  a 
contract  he  never  made.  (2  Parsons  on  Bills  and  Notes, 
581 ;  Fay  v.  Smith,  1  Allen  [Mass.]  R.,  477 ;  Wade  v.  With- 
ington,  id.,  561 ;  Cock  v.  Coxweli,  2  Cromp.,  Mees.  &  Roscoe, 
291 ;  Master  v.  Miller,  4  Term  R.,  320 ;  8.  C,  Smith's  Lead. 
Cases,  5th  Am.  ed.,  934,  et  seq. ;  Chappd  v.  Spencer,  23 
Barb.,  584,  590;  Bathe  v.  Taylor,  15  East,  412;  Wait  v. 
Pomeroy,  20  Midi.,  425 ;  Wharton's  Am.  Criminal  L.,  § 
1421 ;  Roscoe's  Crim.  Ev.,  5th  Am.  ed.,  513.)  The  plaintiffs 
cannot  recover  upon  that  part  of  the  instrument  held  by  them, 
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although  they  purchased  it  without  notice  of  the  addition, 
and  for  vahie.  (  Wade  v.  Wiihingtonj  1  Allen  [Mass.]  E., 
561 ;  W(dt  V.  Pmneroy,  20  Mich.  R.,  426 ;  Bwchfidd  v. 
Moare^  25  Eng.  Law  and  Eq.  Rep.,  123 ;  Brtbce  v.  Wescottj 
3  Barb.,  374;  Master  v.  Miller^  4  Term.  R.,  330;  S.  C,  1 
H.  Black.  R.,  140 ;  S.  C,  1  Smith's  Lead.  Cases,  5th  Am.  ed., 
934,  et  seq, ;  Stephens  v.  Oraha/niy  7  S.  &  R.,  505 ;  Nazro  v. 
Fuller,  24  Wend.,  374 ;  Chitty  on  Bills,  10th  Am.  from  9th 
London  ed.,  181,  182 ;  Agawam  Bank  v.  Sears,  4  Gray,  95 ; 
2  Parsons  on  Bills  and  N.,  551,  580,  581 ;  Whitney  v.  Sny- 
der, 2  Lansing's  R.,  477;  Foster  v.  McKinnon,  38  Law 
Jour.  R.  [N.  S.],  310 ;  JVance  v.  Zary,  5  Ala.,  370.)  The 
court  was  right  in  holding  that  the  intent  of  the  pai*ties  as  to 
the  memorandum  was  a  question  of  fact  for  the  jury.  (2 
Pars,  on  Oont,  8d  ed.,  287 ;  J^azro  v.  Fuller,  24  Wend.,  374, 
376 ;  Johnson  v.  Dodgson,  2  M.  &  W.,  653  ;  Van  Schaich 
V.  Third  Av.  R.  R.  Co.,  38  N.  Y.,  346,  352 ;  Ireland  v. 
Oswego,  Hamiibal  S.  Flank  R.  Co.,  3  Kern.,  526,  533.) 
Even  if  the  court  erred  in  submitting  this  question  to  the 
jury,  it  could  in  no  way  prejudice  plain tiflfe.  {People  v. 
Bransby,  32  N.  Y.,  525;  Marokley  v.  ShvUs,  29  id.,  346; 
PeopU  V.  WHey,  3  Hill,  194,  213 ;  VaUance  v.  King,  3 
Barb.,  548.)  No  new  question,  to  which  the  attention  of  the 
judge  was  not  called,  can  now  be  raised ;  and  the  charge  will 
be  presumed  to  have  been  correct  in  reference  thereto. 
{O'N'ea  V.  James,  43  K  Y.,  84 ;  WincheU  v.  Hicks,  18  N.  Y., 
558 ;  Barnes  v.  Peri/ne,  2  Kern.,  18,  22 ;  MaUary  v.  Tioga 
R.  R.  Co.,  5  Abb.  [N.  S.],  420 ;  Seymour  v.  Conway,  1 
Keyes,  532 ;  Jenoks  v.  Smith,  1  Comst.,  92 ;  Btick  v.  Rem- 
sen,  34  N.  Y.,  383.)  The  plaintiffs  were  bound  to  account 
for  the  alteration.  (2  Pars.  B.  &  N.,  675-579 ;  Master  v. 
Miller,  4  Term.  R.,  330.) 

Allen,  J.  Unless  concluded  by  the  decisions  of  the  courts 
of  this  State  to  the  contrary,  we  shall  be  constrained  by 
authority,  as  well  as  in  the  application  of  well  established 
principles,  to  regard  the  memorandum  at  the  foot  of  the  note 
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as  a  BabBtantive  part  of  the  note  itself,  and  with  the  i;iote  con- 
Btitutiog  a  single  contract.  The  evidence  clearly  establiehes, 
and  the  jary  have  found  that  the  memorandum  was  written 
at  the  foot  of  the  note  before  the  signature  waa  inade,  and 
was  on  the  note  at  the  time  of  its  delivery  to  the  payees,  and 
was  in  conformity  with  the  understanding  of  the  parties,  the 
note  as  modified  by  the  meiporandum  embodying  the  agree- 
ment of  the  maker  with  the  payees.  The  reason  why  the 
signature  of  the  defendant  was  above  instead  of  below  the 
memorandum  is  given,  and  the  clear  intention  was  that  the 
memorandum  should  be  read  as  a  part  of  the  note.  The 
meaning  of  an  agreement  is  to  be  sought  in  all  the  words  con- 
tained within  the  four  comers  of  the  instrument,  and  the 
order  of  the  words,  and  the  place  they  occupy  in  the  papw, 
is  not  essential  so  long  as  they  are  placed  therein,  to  evidence 
the  actual  agreement  of  the  parties,  and  as  a  part  of  the  con- 
tract The  rule  goes  further,  and  requires  all  papers  and 
instruments  relating  to  the  same  subject  and  executed  simul- 
taneously, to  be  read  together,  and  as  constituting,  when  thus 
read,  a  single  contract  or  agreement.  But  when,  as  in  this 
case,  the  contract  or  promise  is  unilateral,  and  the  body  of  the 
contract  fails  for  any  reason  to  express  the  agreement,  and  a 
memorandum  is  made  upon  the  same  paper^  either  upon  the 
margin  or  at  the  foot,  above  or  below  the  signature  of 
the  promisor,  or  indorsed  upon  the  back,  and  delivered  with 
and  as  a  part  of  the  contract  or  promise,  the  whole  instru- 
ment constitutes  but  a  single  contract,  and  the  memorandum 
is  as  much  a  part  of  it,  as  if  written  in  the  body.  Words 
written  in  the  margin  of  an  award  by  the  arbitrators  in  a  dis- 
tinct sentence  are  to  be  considered  as  a  part  of  the  award,  and 
to  receive  the  same  construction  as  if  inserted  in  the  body  of 
it.  (PlaU  V.  &nUkj  U  J.  K.,  368.)  Where  an  obligor 
signed  his  name  and  affixed  his  seal  in  the  space  between  the 
penal  part  of  the  bond  and  the  condition  thereof,  the  latter 
is  as  much  a  part  of  the  instrument  as  if  the  signature  was  at 
the  foot  of  it.    {Iieedy.DraAe,7Wend.'R.jU&.)    Theprin- 
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dple  has  been  repeatedly  applied  to  promifisory  notes  and 
inBtrnmentB  of  a  like  character. 

In  HarUey  v.  Willcvn»(m  (4  M.  and  8.,  25),  a  promissory 
note  negotiable  and  for  the  payment  of  a  snm  of  money  abso- 
Intely  on  its  face,  was  modified,  and  lost  its  negotiable  char- 
acter by  an  indorsement  thereon,  declaring  that  it  was  not  to 
be  paid  upon  the  happening  of  a  certain  contingency.  The 
memorandum  operated  to  convert  what  would  otherwise  have 
been  a  negotiable  promissory  note,  into  a  special  contract,  for 
the  payment  of  money  contingently.  The  same  effect  was 
given  to  an  indorsement  upon  a  promissory  note  in  Cholmdey 
V.  Da/rley  (14  M.  &  W.,  343,  and  in  Leed%  v.  La/noaahirej  2 
Oamp.,  205.)  It  is  in  all  cases  a  question  to  be  determined 
upon  the  circumstances  whether  a  memorandum  or  indorse- 
ment upon  a  note  or  bill  is  intended  as  a  part  of  the  contract 
and  a  modification  of  the  note  or  bill,  or  whether  it  is  merely 
an  ear-mark  for  the  purpose  of  identification,  and  when  the 
latter  is  the  character  and  purpose,  it  will  not  modify  or  affect 
the  contract,  as  it  is  no  part  of  it.  {BriU  v.  Orick,  1  M.  & 
W.,  '232 ;  Sanders  v.  Bacorij  8  J.  K.,  485.)  Many,  if  not 
most,  of  the  decisions  in  England  have  been  rendered  upon 
technical  questions  growing  out  of  the  stamp  acts  and  the 
forms  of  pleading,  but  still  are  significant  as  to  the  char- 
acter and  effect  of  a  memorandum  at  the  foot  of  or  indorsed 
upon  a  promissory  note  prior  to,  or  simultaneously  with  the 
signing  by  the  maker,  and  before  a  delivery  to  the  payee,  and 
with  intent  to  declare  the  extent  and  terms  of  the  liability 
assumed,  or  intended  to  be  assumed.  In  some  cases  it  is  said 
that  the  naming  of  a  place  of  payment  in  the  comer,  does  not 
make  that  a  part  of  the  contract,  but  it  is  not  on  the  principle 
that  because  the  writing  is  in  the  comer,  it  therefore  cannot 
form  a  part  of  the  contract,  but  because  what  is  there  written 
was  regarded  by  the  courts,  by  reason  of  the  mercantile  usage, 
a  mere  memorandum  for  the  convenience  of  parties.  (Per 
Lord  Campbell,  C.  J.,  in  Warrington  v.  Early ^  2  E.  &  B., 
763.)  The  effect  of  such  memorandum  is  now  regulated  by 
statute  in  England.    (1  and  2  G.  4  C,  78.)    In  Warrington 
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V.  JEarly  («t^a),  the  note  waB  payable  on  its  face,  '^  with  law- 
ful interest."  At  the  time  of  delivery  by  two  of  the  makers  in 
the  absence  of  the  third,  in  explanation  of  the  words  ^^  law- 
fol  interest"  in  the  body  of  the  note,  the  words  ^'  interest  at 
six  per  cent  per  annum  "  were  noted  at  the  left  hand  comer 
of  the  note,  and  it  was  held  to  be  an  alteration  of  the  contract 
as  fatal  to  the  validity  of  the  note,  as  if  it  had  been  inserted 
in  the  body.  In  Massachusetts  the  decisions  are  uniform,  and 
to  the  effect  that  any  memorandum  underwritten  or  in  the 
margin  or  indorsed  upon  a  note,  constitutes  an  essential  part 
of  the  contract,  when  such  is  the  intent  of  the  parties. 
(Springfidd  Bank  v.  Merrick^  14  Mass.,  322;  CooUdge  v. 
Ingler^  13  id.,  26 ;  Jones  v.  Fdles^  4  id.,  245 ;  Shan/o  v.  First 
Meth.  Soc.y  etc.y  8  Met.,  223 ;  Ba/mard  v.  Cushmg^  4  id.,  230 ; 
Makepeace  v.  Haroa/rd  College^  10  Pick.,  298 ;  Heywood  v. 
Perri/rty  id.,  228.)  The  rule  is  the  same  in  other  States. 
Fletcher  v.  Blodgett^  16  Vermont,  26 ;  Johnson  v.  Heagan^ 
23  Maine,  329 ;  Hefrmj  v.  Ccl&many  5  Yermont,  403. 

If  the  modification  or  qualification  of  the  terms  of  the  note, 
is  by  any  independent  promise  or  agreement  of  the  payee 
or  promisee,  it  will  not  vary  the  effect  or  character  of 
the  note,  but  the  maker  of  the  note  will  be  left  to  such 
remedy  as  the  law  will  afford  him  upon  the  independent  pro- 
mise of  the  payee,  either  as  a  defence  to  the  note  in  the  hands 
of  the  payee,  or  one  receiving  it  with  notice  of  the  equities  or 
against  the  promisor  personally.  {Odiome  v.  Sargent^  6  N. 
H.,  401 ;  Dow  v.  TuttUj  4  Mass.,  414.)  It  has  been  supposed 
that  a  different  rule  prevails  in  this  State.  The  question  was 
considered  in  Bank  of  America  v.  Woodworth  (18  J.  R., 
315 ;  S.  C.  in  error,  19  id.,  391.)  The  defendant  was  sued  as 
an  accommodation  indorser  of  one  Kain  upon  a  note  in  which 
at  the  time  of  the  indorsement  there  was  no  place  of  payment 
designated.  The  maker  had  at  the  time  of  negotiating  the 
note,  and  without  the  knowledge  or  assent  of  the  indorser, 
written  in  the  margin  "  Payable  at  the  Bank  of  America." 
This  case  has  been  frequently  cited  as  a  decision  by  the  Court 
for  the  Correction  of  Errors,  that  this  memorandum  in  the 
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margin  was  a  part  of  the  note,  and  a  material  alteration  of  its 
terma^  the  same  as  if  the  same  words  had  been  inserted  in  the 
body.  (7  Cow.,  338,  note ;  19  N.  Y.,  480 ;  Edwards  on  Bills, 
166.)  This  view  was  taken  by  Senator  Skinner,  who  deliv- 
ered the  prevailing  opinion  in  the  court  ot  last  resort,  with 
whom  seventeen  senators  ooncurred  against  the  opinion  of  the 
chancellor  and  nine  senators.  But  it  is  possible  that  those 
who  voted  with  Senator  Skinner  did  so  upon  the  other  ground 
SQggested  in  his  opinion,  that  if  such  memorandum  was  not 
an  alteration  of  the  note,  then  the  indorser  was  discharged 
for  the  want  of  a  proper  demand  of  payment  from  the  maker. 
We  have  the  able  opinion  of  Senator  Skinner,  that  a  note  or 
memorandum  made  by  the  maker  in  the  margin  of  a  note 
before  the  delivery  thereof,  is  a  substantive  part  of  the  note 
itself  as  if  inserted  in  the  body,  and  the  statement  of  the 
reporter  that  the  majority  of  the-  members  of  the  court  con- 
curred, without  any  intimation  that  they  did  not  concur  in 
the  entire  opinion,  in  connection  with  the  £iict  that  there  was 
another  ground  stated  in  the  same  opinion  leading  to  the 
same  result.  In  Sanders  v.  Baoon  (8  J.  B.,  485),  the  indorse- 
ment upon  the  note  simply  stated  the  consideration,  and  was 
held  not  to  be,  or  to  have  been  intended  as  a  part  of  the  con« 
tract.  The  court  said  the  effect  of  it  was  only  to  show  the 
consideration  and  to  operate  as  a  notice  to  any  person  who 
might  purchase  the  note.  The  question  presented  here  was 
not  made  in  that  case.  No  objection  was  raised  on  account 
of  the  consideration,  and  the  only  question  was  whether  the 
instrument  could  be  counted  on  as  a  promissory  note.  The 
only  other  case  that  need  be  referred  to  is  Twppan  v.  Ely  (15 
W.  B.,  362),  in  which  the  question  arose  upon  demurrer  to  a 
replication.  The  plainti£b  counted  as  indorsers  against  the 
maker  of  two  promissory  notes  payable  to  W.  W.  Edwards 
&  Oo.,  or  order,  the  one  in  six  months  and  the  other  in  twelve 
months  after  date.  There  was  a  memorandum  indorsed  on 
the  notes  to  the  effect  that  they  were  delivered  to  the  payees 
by  one  A.  H.  E.  as  security  for  accepting  for  him  to  the 
amount  of  the  notes,  and  if  A.  H.  E.  should  pay  the  money 
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arifiing  from  certain  fande  to  the  discharge  of  the  notes  made 
by  the  defendant,  the  notes  were  to  be  void.  Plea,  that  A. 
H.  E.  did  pay  and  satisfy  to  W.  W.  Edwards  &  Co.  the 
amount  for  which  they  had  accepted  for  him,  and  that  the 
notes  were  transferred  to  the  plaintiffs  after  they  became  dne. 
Eeplication  that  A.  H.  E.  did  not  pay  and  satisfy  W.  W. 
Edwards  &  Go.  the  amount  for  which  they  had  accepted  for 
him  in  mode  etforma^  and  demurrer  to  the  replication.  The 
court  repeat  what  was  said  in  Sanders  v.  Bcboon  {8upra^  as  to 
the  effect  of  the  indorsement  then  under  consideration,  and 
say,  ^^  if  this  court  was  correct  in  saying  that  the  indorsement 
is  no  part  of  the  note  itself,  then  the  demurrer  cannot  be  sus- 
tained, for  the  note  on  its  face  is  perfect."  They  then  merely 
add,  that  no  injury  can  accrue  to  the  defendant,  as  he  could 
make  any  defence  which  he  could  if  the  suit  was  brought  in 
the  name  of  the  payee.  No  substantial  rights  depended  on 
the  question  as  presented,  which  was  simply  as  to  the  name 
in  which  t^e  action  should  be  brought.  The  court  evidently 
gave  but  slight  consideration  as  to  the  effect  of  a  memoran- 
dum or  indorsement  upon  a  note  essentially  modifying  the 
terms  of  the  contract  and  affecting  the  legal  rights  of  the  par- 
ties upon  the  note  itself.  The  question  as  made  was  very  tech- 
nical, and  was  disposed  of  as  such,  and  with  a  view  to  sub- 
stantial justice. 

I  doubt  if  the  two  cases  last  referred  to  can  properly  be 
r^arded  as  the  deliberate  adjudications  of  the  Supreme  Court 
of  this  State,  in  hostility  to  the  well  considered  cases  in  the 
courts  of  England  and  in  the  United  States,  and  in  disre- 
gard of  the  rule  which  is  applied  in  this  State  as  well  as  else- 
where to  the  interpretation  of  other  contracts.  It  is  true 
they  have  been  regarded  as  holding  doctrines  adverse  to  those 
held  by  the  English  courts  and  the  courts  of  Massachusetts 
and  other  States,  but  I  am  persuaded  that  undue  effect  has 
been  given  to  them.  The  cases  were  properly  disposed  of, 
and  in  the  case  first  decided,  and  upon  which  as  authority  the 
last  was  disposed  of,  the  indorsement  was  precisely  what  it 
was  declared  by  the  court  to  be,  a  statement  of  the  considera- 
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tion,  and  did  not  purport  to  qualify  the  undertaking  of  the 
maker  of  the  note.  Tajp^xx/n,  v.  Ely  was  distinguishable  from 
Sa/ndera  v.  Baoon^  but  no  effort  was  made  to  distinguish  it ; 
on  the  contrary,  it  was  assumed  that  the  latter  case  was  in 
conflict  with  the  current  of  authority  in  England  and  else- 
where. In  BvU  V.  Crick  (1  M.  &  W.,  232),  an  indorsement 
not  unlike  that  in  Ta^pptm  v.  Ehfy  was  held  not  to  be  a  part 
of  the  contract,  but  simply  a  marking  of  the  note  fot  identifi- 
cation, which  was  clearly  the  purpose  of  the  indorsement  in 
Sanders  v.  Bacon^  and  might  well  have  been  considered  the 
purpose  in  T(ippa/n  v.  Ely^  and  so  regarded,  the  case  was 
within  the  authority  of  Sanders  t.  Bacon^  but  is  not  in  con- 
flict with  the  long  line  of  decisions  in  which  it  is  held  that 
where  the  purpose  and  intent  of  an  indorsement  or  memoran- 
dum is  to  qualify  the  note  and  the  undertaking  of  the  maker, 
it  is  to  be  regarded  as  a  part  of  the  contract.  BvU  y.  Crich 
is  not  regarded  as  overruling  or  casting  a  doubt  upon  the 
authority  of  the  cases  so  holding,  or  as  in  conflict  with  them, 
but  it  stands  on  the  same  principle  as  the  cases  cited  above 
from  the  courts  of  this  State. 

It  is  desirable  for  many  reasons  that  the  decisions  of  the 
several  States  upon  questions  affecting  commercial  paper 
should  be  uniform,  and  unless  we  are  shut  up  to  a  different 
judgment  by  the  adjudications  in  our  own  courts,  we  should 
apply  the  rule  well  established  by  authority  elsewhere,  and 
sustained  by  the  rules  governing  analogous  cases,  that  a  mem- 
orandum upon  a  note  made  cotemporaneously  with  the  note, 
and  delivered  with  it,  and  intended  by  the  parties  as  a  part 
of  the  contract,  and  to  give  effect  to  their  actual  agreement, 
is  a  part  of  the  note  and  qualifies  it  the  same  as  if  inserted  in 
the  body  of  the  instrument.  This  qtiestion  has  not  been 
authoritatively  and  deliberately  decided  otherwise  in  this 
State. 

It  follows,  then,  that  the  memorandum  at  the  foot  of  the 
note  in  suit  was  an  essential  part  of  the  note,  and  the  sever- 
ance of  it  from  the  note  without  the  consent  of  the  defendant, 
was  the  alteration  of  the  note  in  a  material  point,  and  destroyed 
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the  note  even  in  the  hands  of  an  innocent  indorsee.  {JbAnaon 
V.  Keagwn,  23  Maine,  329 ;  Nazro  v.  FvUer^  24  W.  R.,  374 ; 
Dewey  v.  Iieedy\40  Barb.,  16 ;  JBurckfield,  v.  Moore  3  E.  & 
B.,  683 ;  SiTwpaon  v.  Stackhousej  9  Barr.  Penn.  St.  E.,  186 ; 
Wheelock  v.  JFreemany  13  Pick.,  165 ;  Warrington  v.  Early^ 
ewpra.)  The  question  whether  the  defendant  by  his  act, 
negligent  or  otherwise,  enabled  the  payee  to  commit  the 
forgery  and  perpetrate  a  fraud  upon  an  innocent  purchaser 
of  the  note,  and  if  so,  as  to  the  effect  of  such  negligence  or 
any  want  of  proper  care  upon  his  liability  upon  the  note  as 
altered  by  the  severance  of  the  memorandum,  was  not  raised 
at  the  trial,  and  cannot  therefore  be  made  upon  this  appeal. 
The  only  questions  at  the  trial  were  those  now  disposed  of,  to 
wit :  whether  the  memorandum  was  a  part  of  the  note,  and 
the  legal  effect  of  its  destruction  without  the  assent  of  the 
maker. 

The  judgment  should  be  afSrmed. 

Chusoh,  Ch.  J.,  absent ;  all  the  other  judges  concurred. 


EuzA  Ohapin,  Bespondent,  v.  Daniel  Shafbs  et  al., 

Appellants. 

A  mortgage  of  personal  property  executed  by  an  in&nt  is  Toidable  at  his 
election  at  any  time  before  he  airiyes  of  age  and  within  a  reasonable 
time  thereafter,  and  is  avoided  by  any  act  which  evinces  that  purpoee. 
An  unconditional  sale  and  deliveiy  of  the  property  to  a  third  person  is 
snch  an  act 

One  C,  an  infant,  executed  a  chattel  mortgage  upon  his  horse  to  defend- 
ants to  secure  a  prior  indebtedness.  Upon  the  same  day  he  sold  and 
delivered  the  horse  to  plaintiff,  and  refused  to  deliver  it  on  defendants* 
mortgage.  After  the  mortgage  became  due  defendants  took  the  horse 
from  plaintiff's  possession ;  shortly  after  C.  became  of  age,  and  then  rati- 
fied the  bill  of  sale  to  plaintiff  by  indorsement  thereon.  In  an  action  to 
recover  possession  of  the  horse,  hdd^  that  defendants  were  trespassers  in 
taking  the  horse,  and  plaintiff  was  entitled  to  recover. 

(Submitted  May  2d,  1872 ;  decided  May  21st,  1872.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  reversing  a  judg- 
ment in  favor  of  defendants  entered  upon  the  report  of  a 
referee  and  directing  a  new  trial. 

The  action  was  brought  to  recover  possession  of  a  horse. 
Defendants  denied  plaintiff's  title  and  claimed  title  in  them- 
selves.   The  facts  are  set  forth  in  the  opinion. 

Metcalf  dk  Fidd  for  the  appellants.  As  the  order  appealed 
from  does  not  show  that  the  judgment  was  reversed  on  ques- 
tions oi  fact^  the  case  presents  nothing  but  questions  of  lanio. 
(Code,  §  268,  sub.  4,  and  §  272 ;  CohmU  v..  Lavyrence^  38 
N.  Y.,  71 ;  Baldwin  v.  Van.  Dusenj  37  id.,  487 ;  Shibley  v. 
Angle^  id.,  626,  631 ;  McMaJum  v.  AUen^  32  How.,  318 ; 
Barlow  \.  ScoUy  24  N.  Y.,  40 ;  Phelps  v.  McDonald^  26  id., 
84.)  A  chattel  mortgage  vests  title  in  the  mortgagee,  subject 
to  being  defeated  by  performance.  (Butler  v.  Miller,  1  N. 
Y.,  500 ;  Mattiaon  v.  Bancits,  id.,  295 ;  Sill  v.  Beebee,  13  id., 
656,  665  ;  Chadvnck  v.  Lamb,  29  Barb.,  518  ;  Olcott  v.  Tioga 
I .  a,  R.  Co.,  40  id.,  179 ;  Stoddard  v.  Dennison,  2  Sweeney, 
\  54.)  The  fact  that  mortgagor  was  an  infant,  does  not  change 
the  character  of  the  instrument.  {SkUe  v.  Plaisted,  43  N. 
H.,  413 ;  OUman  v.  JHoak,  3  Sand.  Ch.,  431 ;  Eeath  v.  West, 
8  Foster,  101.)  The  mortgage  being  under  seal,  title  passed 
without  manual  delivery  of  the  property.  (Bool  v.  Mix,  17 
Wend.,  119 ;  Hoof  v.  Staford,  7  Cow.,  180 ;  9  id.,  626 ; 
Zouch  V.  Parsons,  3  Burr.,  1794 ;  Breckenridge  v.  Ormsby, 
1  J.  J.  Marsh,  236.)  The  mortgage  was  not  void,  but  at 
most  only  voidable.  (See  cases  cited  above,  and  Eagle  Fire 
Go.  V.  Lent,  6  Paige,  635  ;  OillM  v.  Stanley,  1  Hill,  121 ; 
Dominich  v.  Michad,  4  Sand.  S.  C.  R.,  418 ;  Ya/ri  Nostrand 
V.  Wright,  Hill  &  Denio,  260 ;  KendaU  v.  Lawrence,  22 
Pick.,  540 ;  Moore  v.  Ahana/thy,  7  Blackf.,  442  ;  Johnson  v. 
BockweU,  12  Ind.,  76 ;  Wallace  v.  Lewis,  4  Harring.,  76 ; 
Jenkins  v.  Jenkins,  12  Iowa,  176 ;  Wheaton  v.  East,  5  Yerg., 
41 ;  Vaughn  v.  Parr,  20  Ark.,  600.)  The  bUl  of  sale  to 
plaintiff  did  not  operate  as  a  disaffirmance  of  the  mortgage. 


1872.]  Chapik  9.  Shafes  et  aL    '  409 

Statement  of  case, 

{Palmer  v.  Miller j  25  Barb.,  399  ;  JEagle  Mre  Co.  v.  Lent,  6 
Paige,  636 ;  Leitensdorfer  v.  Hempstead^  18  Mis.,  269 ; 
McOau  V.  MoflTshdlly  7  Humph.,  121.)  The  coveHant  to  war- 
rant and  defend  the  Bale  did  not  enlarge  the  conveyance. 
But  the  covenant  is  limited  by  the  granting  words.  {Sweet 
V.  jBraumy  12  Met,  175  ;  Allen  v.  Holton^  20  Pick.,  458 ; 
Jachaon  v.  Stevens^  16  John.  K.,  110 ;  Jackson  v.  Hqffmam^j 
9  Cow.,  271 ;  Snell  v.  Toungy  3  Ind.,  379 ;  Corbm  v.  Heah/y 
20  Pick.,  514 ;  JSlanchard  v.  BrooJcSy  12  id.,  47 ;  Register  v. 
BoweUy  3  Jones'  Law,  312 ;  Ewrd  v.  CtisMng,  7  Pick.,  169 ; 
MiUer  v.  Ewvngy  6  Gush.,  34 ;  IPM^  v.  BracoWy  14  Ohio 
[N.  S.],  389 ;  McNair  v.  MeCoTnbery  18  Iowa,  12.)  The 
mortgagor  could  not  disaffirm  the  mortgage  without  restoring, 
or  offering  to  restore,  the  consideration  for  such  mortgage,  or 
making  compensation  therefor.  {Bartholomew  v.  Fmnemorey 
17  Barb.,  428  ;  Oray  v.  Zessingtoriy  2  Bosw.,  257 ;  Lock  v. 
Smithy  41  N.  H.,  346 ;  MorreU  v.  Adeuy  19  Vt.,  505 ;  Smith 
V.  EvanSy  5  Humph.,  70 ;  BaXley  v.  BamhargeTy  11  B.  Mon., 
113;  Ca/rr  v.  CZwjrA,  6  Foster,  280.)  This  rule  is  not 
changed  by  the  fact  that  the  mortgage  was  given  subsequent 
to  the  purchase  of  the  goods.  {Fa/rr  v.  SumneTy  12  Vt.,  28.) 
The  ratification  of  sale  did  not  add  to  its  force,  particularly  as 
made  after  suit  commenced.  {Ga/rr  v.  Cloughy  6  Foster,  280.) 
The  right  of  an  infant  to  avoid  deed  is  not  assignable,  but  it 
is  a  personal  privilege.  (3  Kent's  Commentaries,  236,  237 ; 
Bacon's  Abr.,  Infancy,  I,  6 ;  Bingham  on  Infancy,  49 ;  Tyler 
on  Infancy  and  Gov.,  §  19 ;  Austin  v.  Cha/rlestowny  8  Met., 
196;  H(yyle  v.  Stowey  2  Dev.  &  Batt.,  323;  Whittingham's 
Oase,  8  Co.,  43.)  The  accounting  and  striking  balance  due 
defendants  was  not  void,  but  voidable.  (  Williams  v.  Moore, 
11  M.  &  W.,  256 ;  Bruce  v.  Warwick,  6  Taunt.,  118.)  To 
the  extent  of  the  balance  due  the  defendants  for  necessaries, 
the  mortgage  is  neither  void  nor  avoidable.  (1  Parsons  on 
Contract,  4th  ed.,  245 ;  JSarle  v.  Beed,  10  Met.,  887 ;  Stone 
V.  DennisoHy  13  Pick.,  1.)  If  mortgage  was  valid  for  any 
amount,  it  gave  defendants  title  after  forfeiture.  {Champlin  v. 
Johnsony  39  Barb.,  606 ;  OlcoUv.  Tioga  B.  B.  Co.,  40  id.,  179.) 
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Henry  JS,  Sdden  for  the  respondent.  The  chattel  mort- 
gage was  void  for  dui:!esB.  (Com.  Dig.,  Pleader,  2  W.,  20 ; 
Foshay  v.  Fergv^son^  5  Hill,  154 ;  Hasaner  v.  Killing^  6  Esp., 
102 ;  Ford  v.  PhiUips,  1  Pick.,  213 ;  Morse  v.  WheeleTy  4 
Allen,  570 ;  Breok  v.  Cole,  4  Sand.,  79,  88 ;  Oummmg  v. 
Incey  11  A.  &  E.,  112, 121 ;  1  Parsons  on  Con.,  321 ;  Story 
on  Con.,  §  70.)  Being  so  taken,  it  was  void.  (2  Kent's  Com., 
234,  236 ;  Tucker  v.  Morekmdy  10  Peters,  68 ;  Baylia  v. 
Dmely^  3  M.  &  S.,  481 ;  Fonda  v.  Van  Homey  15  Wend., 
634,  635 ;  Sheppard's  Touchstone,  232,  233 ;  Story  on  Con., 
§§  57,  70.)  At  least  it  was  voidable.  (Sheppard's  Touch- 
stone, 233.)  The  debt  was  not  for  necessaries,  and  not  bind- 
ing upon  the  mortgagor.  (Bac.  Abr.,  Infimcy,  1, 1 ;  Whit- 
tingham  v.  HiU^  Cro.  Jac.,  494 ;  WhywvU  v.  Champion^  2 
Str.,  1083 ;  DUk  v.  KugMey,  2  Esp.,  480 ;  Story  on  Sales,  § 
38 ;  Story  on  Con.,  §  79.)  If  for  a  part  of  the  account  the 
debtor  was  absolutely,  and  for  a  part  contingently  liable,  the 
payment  would  apply  to  the  former.  {Patterson  v.  HvU^  9 
Cow.,  747,  772,  773 ;  Dauoe  v.  Morewood^  10  Barb.,  184, 189 ; 
Niagara  Bwnk  v.  Booeevelty  9  Cow.,  409.)  If  he  was  already 
sufficiently  provided  with  clothing,  these  were  not  necessary. 
{Burgha/rt  v.  Atcgeretemy  6  C.  &  P. ;  25  E.  C.  L.,  69 ;  Story 
on  Con.,  §§  77,  78.)  An  infant  cannot  bind  himself  to  pay  a 
definite  sum,  even  for  necessaries ;  and  such  a  contract  is  voida- 
bla  (Story  on  Sales,  §  39 ;  Story  on  Con.,  §§  81, 82.)  Only  an 
implied  contract  for  necessaries  is  binding.  (1  Am.  Lead. 
Cases,  104.)  All  mere  contracts,  except  for  necessaries,  are 
not  binding  at  all.  (See,  also,  Henry  v.  Booty  33  N.  Y.,  526, 
643,  555 ;  Flinn  v.  Powers,  30  How.,  289,  298 ;  Millard  v. 
Hewlety  19  Wend.,  302 ;  BigeUm  v.  Orannis,  2  Hill,  120.) 
In  GoodseU  v.  Myers  (3  Wend.,  479,  10  Pet.,  68) ;  My  v. 
Fehle  (3  Com.,  508.)  An  executory  contract  gives  no  rights 
against  an  infant  without  ratification,  and  consequently  gave 
no  right  to  take  possession  of  the  horse.  (See  Nash  v.  Mosher, 
19  Wend.,  435  ;  Cary  v.  Hotailing,  1  Hill,  313 ;  BarreU  v. 
Warren,  3  id.,  350 ;  Stanley  v.  Oaylord,  1  Cushing,  536.) 
The  mere  delivery  with  a  quit-claim  of  his  interest,  was 
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a  revocation.  {ShufeU  v.  Shufdty  9  Paige,  138,  145 ;  Poa^ 
V.  Daaiy  8  Paige,  640.)  At  least  it  gave  plaintiff  power  to 
revoke  mortgage.  (3  Bnrr.,  180;  Sheppard's  Touchstone, 
233;  Jackson  v.  Baachi/n^  14  J.,  127;  -S'«.  hsirs  v.  Ormshy^ 
1  J.  J.  Marshall,  236 ;  Blydenburgh  on  Usury,  107 ;  Post  v. 
Da/rt,  8  Paige,  641 ;  IHx  v.  Van  Wyck,  2  Hill,  522 ;  ShufM 
V.  Shufdt,  9  Paige,  138, 145  ;  Sands  y.  Church,  2  Seld.,  347.) 
If  possible,  such  a  construction  should  be  given  that  every 
word  in  a  deed  may  be  operative.  Moore  v.  Jackson,  4 
Wend.,  67 ;  Jackson  v.  JSlodgeU,  16  John.,  172,  vl78 ;  Shep- 
pard's Touchstone,  87 ;  Salisbury  y.  Andreios,  19  Pick.,  253.) 
Where  an  infant  or  one  having  a  right  to  set  up  the  infancy 
is  acting  on  the  defensive,  the  plea  is  available  without  condi- 
tions. (Story  on  Con.,  §  62 ;  Badger  v.  Phvrmey,  15  Mass.,  359 ; 
Roof  Y.  Stafford,  7  Cow.,  179-182 ;  Keeve's  Dom.  Rel.,  244.) 

Pbokhah,  J.  One  George  Chapin,  an  in&nt,  being 
indebted  to  the  defendants  for  the  balance  of  an  account  for 
three  suits  of  clothes,  one  for  himself  and  two  for  others, 
gave  them  a  chattel  mortgage  upon  a  horse,  to  be  void  in 
case  he  paid  $110  in  ninety  days  from  the  20th  of  January, 
1868.  On  the  same  day  he  sold  the  horse  to  this  plaintiff  and 
delivered  it  to  her.  He  refused  to  deliver  the  horse  on  the 
mortgage  to  the  defendants.  When  the  mortgage  was  due, 
the  defendants  took  the  horse  from  plaintiff's  possession,  and 
she  brought  this  action  therefor.  In  August  thereafter, 
directly  after  George  Chapin  became  of  age,  he  ratified  the 
bill  of  sale  to  plaintiff  by  writing  indorsed  thereon. 

It  appeared  in  the  evidence  that  Chapin  was  induced  to 
give  this  mortgage  by  threats  of  being  arrested  for  obtaining 
goods  by  false  pretences;  so  testified  by  him,  affirmed  by 
defendents'  agent  who  made  the  tlireats  by  their  authority, 
and  not  in  substance  denied  by  them.  The  referee  found  the 
other  way  upon  this  question,  and  if  it  be  without  any  evi- 
dence to  support  it,  still  there  is  no  affirmative  finding  of 
duress,  nor  any  request  so  to  find.  In  such  case  we  cannol 
review  the  point. 
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What  right  did  defendants  acquire  by  this  mortgage  as 
against  the  mortgagor }  The  horse  mortgaged  was  not  deliv- 
ered to  the  defendants,  bat  retained  by  the  mortgagor.  To 
this  extent  this  sale  by  way  of  mortgage  was  not  executed. 

The  actual  possession  remained  in  the  mortgagor.  In  such 
case  the  mortgage  is  msAe  prima  facie  void  by  our  statute, 
as  against  subsequent  creditors,  etc.    (2  B.  S.,  136,  §  5.) 

The  mortgagor  here  being  an  infant,  we  have  the  authority 
of  Stafford  v.  Roofi^  Cow.,  626)  that  the  mortgagees,  in  such 
case  (no  possession  having  been  delivered),  would  be  trespass- 
ers in  taking  possession  of  the  horse. 

By  another  rule  of  the  common  law  it  is  declared  that 
where  the  contract  or  instrument  is  to  the  disadvantage  of 
the  infant,  it  is  void ;  that  no  contracts  of  infttnts  are  void 
except  those  in  which  it  would  be  better  for  the  infant  as  a 
general  principle  that  they  should  be  so  held.  {Zouch  v.  Pwr- 
sansy  3  Burr.,  1805 ;  Breckenridge  v.  OrmAy^  1  J.  J.  Mar., 
236 ;  Kea/ne  v.  Bayootty  2  H.  Blacks;,  511 ;  2  Kent,  Johnst. 
ed.,  236.) 

It  is  difficult  to  see  how,  as  a  general  principle,  it  can  be 
advantageous  to  an  infant  to  give  a  mortgage  upon  personal 
property  at  a  short  date  to  secure  an  old  debt,  which  as  a  gen- 
eral rule  puts  a  mortgagor  in  embarrassed  circumstances  quite 
in  the  power  of  the  mortgagee,  certainly  in  most  cases  to  sac- 
rifice the  property  at  a  forced  sale.  Giving  a  mortgage  to 
secure  the  purchase  money  of  property,  is  a  different  thing. 
The  end  of  the  rule  is  the  protection  of  the  infant.  (See  last 
cases.) 

Btlt  I  do  not  rest  the  case  upon  this  ground,  as  the  tendency 
of  modem  authorities  is  to  make  nearly  all  deeds  or  contracts 
of  infants  not  void,  but  voidable. 

Assuming  that  the  mortgage  is  voidable  only,  then  the 
mortgagor  had  a  right  to  avoid  it  at  any  time  before  he  arrived 
at  age,  and  within  a  reasonable  time  thereafter,  by  any  act 
which  evinced  that  purpose  {Bool  v.  Mixy  17  Wend.,  119 ; 
Stafford  v.  Boofy  supra;  State  v.  Plaiatedy  43  N.  BL.,  413), 
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and  an  unconditional  sale  of  the  property  is  such  an  act.    (See 
last  case.) 

I  think  the  sale  to  this  plaintiff  on  the  same  day  the  mort- 
gage was  executed,  and  the  delivery  of  the  horse  to  her,  was 
such  a  sale. 

True,  the  terms  of  the  sale  were  all  the  vendor's  "  right, 
title  and  interest "  in  the  property,  but  afterwards  came  a 
covenant  ^^  to  warrant  and  defend  the  sale  of  said  goods  and 
ohattels,  hereby  made  unto  the  stiid  Eliza,  against  all  and  every 
person  whomsoever.'* 

The  bill  of  sale  embraced  many  other  chattels  of  the  vendor, 
and  these  words  therein  were  obviously  intended  to  convey 
the  chattels  absolutely.  Taking  the  whole  instrument  together,  • 
it  was  an  unconditional  sale  with  warranty.  •  Buch  is  its  man- 
ifest purpose.  The  covenant  of  warranty  so  in  substance 
speaks.  The  eases  referred  to  by  the  appellants'  counsel  are 
all  cases  of  real  estate,  where  the  rules  of  construction  are  dii- 
ferent.  In  sales  of  personal  property,  warranty  of  title  is 
always  implied ;  not  so  as  to  real  estate. 

The  mortgage  is  thus  absolutely  avoided. 

Again,  the  ratification  of  the  bill  of  sale  after  the  infant's 
arrival  at  age  was  for  a  like  purpose,  treating  it  as  a  "  bill  of 
sale  and  assignment"  of  the  property.  The  purpose  to  ratify 
this  and  to  rescind  the  other  is  plain ;  no  particular  form  of 
words  was  necessary.  This  avoided  the  mortgage.  It  was 
thus  made  void.  The  defendants'  authority  for  taking  the 
horse  was  gone.  The  defence  was  thereby  struck  out.  I 
incline  to  think  this  operated  to  make  the  defendants  trespass- 
ers from  the  beginning  in  taking  the  horse.  Their  title 
was  never  perfected.  Before  it  ripened,  it  was  extinguished 
by  this  dissent. 

The  order  should  be  affirmed  and  judgment  absolute  for 
plaintiff. 

All  concur  except  Folobb,  J.,  not  voting. 

Judgment  accordingly. 
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In  the  Matter  of  the  Appuoation  of  the  New  York  Cen- 
tral Railroad  Company  for  the  Appointment  of  Commis- 

BI0NER8  to    ApPRAIECB    CeRTAIN    LaNDS   BELONGING   TO   THE 

Buffalo,  New  York  and  Erie  Railroad  Company. 

Where  a  railroad  company  leases  its  road  and  all  its  lands,  upon  or  across 
which  the  road  or  any  part  thereof,  or  its  machine  shops,  warehouses, 
freight  or  passenger  depots,  or  buildings,  are  constructed,  such  lease 
includes  all  lands  acquired  for  use  in  operating  the  road,  and  without 
which  the  use  of  the  road  or  any  part  thereof  will  be  less  convenient  and 
Tsluable. 

Accordingly,— J3^,  that  where  a  railroad  company  had,  prior  to  the  exe- 
cution of  such  a  lease,  acquired  title  to  a  piece  of  land  for  the  purpose  of 
use  as  a  street  in  connection  with  its  road,  which  use  would  be  highly 
beneficial  to  and  convenient  for  its  business,  that  the  land  was  included 
in  the  lease,  although  such  use  had  not  been  actually  obtained  at  the 
time  of  the  execution  of  the  lease ;  and  that  where  the  land  was  con- 
demned and  taken  under  the  statute  by  another  railroad,  the  lessee  was 
entitled  to  the  use  of  the  money  awarded  as  damages  for  such  taking 
during  the  continuance  of  the  lease. 

(Argued  May  8, 1872 ;  decided  May  21, 1872.) 

Appeal  by  the  Erie  Railway  Company  from  an  order  of 
the  General  Term  of  the  Supreme  Court  in  the  eighth  judicial* 
district,  reversing  an  order  of  the  Special  Term,  entered  on 
the  report  of  a  referee,  made  in  a  special  proceeding. 

The  special  proceeding  was  an  application  to  the  Supreme 
Court,  by  the  New  York  Central  Railroad  Company,  for  the 
appointment  of  commissioners  to  appraise  certain  lands 
belonging  to  the  Buffalo,  New  York  and  Erie  Railroad  Com- 
pany, situated  in  the  city  of  Buffalo.  The  land  taken  was  a 
strip  thirty  feet  in  width,  extending  easterly  from  Michigan 
street  to  Chicago  street,  in  the  city  of  Buf&lo.  The  commis- 
sioners awarded  $14,500  therefor.  Their  award  was  con- 
firmed, and  the  money  was  deposited  in  the  Erie  County 
Savings  Bank,  at  Buffalo,  for  the  benefit  of  the  persons  inte- 
rested in  the  premises  so  taken,  or  entitled  to  the  compensa- 
tion allowed  therefor,  to  be  determined  by  the  further  order 
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of  the  court,  upon  the  application  of  the  panies  interested 
therein. 

The  Baffiilo,  New  York  and  Erie  Railroad  Company,  as 
owner  of  the  fee  of  the  land  taken,  made  application,  by  peti- 
tion, to  the  Supreme  Court  for  the  money. 

The  Erie  Railway  Company  also  applied,  by  petition,  to 
the  Supreme  Court  for  the  money,  on  the  ground  that  it  was 
lessee,  in  possession  of  the  Buffalo,  New  York  and  Erie  Rail- 
road  Company,  under  and  by  virtne  of  a  lease  made  to  it  on 
the  27th  day  of  February,  1863,  for  the  term  of  490  years. 

Messrs.  George  C.  Satterlee  and  John  Ganson  were  trus- 
tees, each  of  a  mortgage  on  the  real  estate  of  the  Buffalo, 
New  York  and  Erie  Railroad  Company,  to  secure  the  pay- 
ment of  bonds  which  had  been  issued  and  were  still  outstand- 
ing. 

The  Supreme  Court,  at  Special  Term,  made  an  order,  on 
the  petitions,  referring  the  matter  to  Orsamus  H.  Marshall, 
Esq.,  to  take  proofs  of  the  matters  relating  to  the  various 
interests  in  the  money  in  question,  and  to  report  the  proofs 
taken  before  him,  together  with  the  facts  found  by  him,  and 
kis  opinion  thereon. 

Mr.  Marshall,  on  the  third  day  of  November,  1866,  made 
his  report,  by  which  he  determined  that  the  Erie  Railway 
Company  was  entitled  to  the  use  of  so  much  of  the  money  as 
would  remain  after  paying  certain  costs  and  expenses,  by  him 
specified,  during  the  continuance  of  its  lease  from  the  Buffalo, 
New  York  and  Erie  Railroad  Company,  subject  to  the  rights 
of  the  trustees  of  the  mortgages  aforesaid,  in  case  of  a  breach 
of  the  condition  thereof. 

This  report  was  confirmed,  on  motion,  by  the  court  at 
Special  Term,  so  far  as  the  ownership  and  the  right  to  the 
vse  of  the  money  was  concerned.  The  only  modification  of 
the  report  related  to  the  mode  of  investing  the  principal  sum. 

The  Buffalo,  New  York  and  Erie  Railroad  Company 
appealed  to  the  General  Term  from  the  entire  order  confirm- 
ing the  referee's  report,  save  that  portion  thereof  which 
related  to  the  allowances  for  costs  and  expenses. 
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The  General  Term  reversed  that  portion  of  the  order  of  the 
Special  Term  which  confirmed  the  finding  and  decifiion  of 
the  referee,  that  the  lease  of  the  Erie  Railway  Company 
embraced  the  lands  taken,  for  which  the  award  of  $14,500 
was  made,  and  which  held  that  the  Erie  Railway  Company 
was  entitled  to  an  interest  in  that  money. 

The  General  Term  put  in  its  decision  on  the  ground  that 
the  land  taken,  for  which  the  award  was  made,  was  no  part 
of  the  premises  demised  to  the  Erie  Railway  Company. 

John  GwMon  for  the  Erie  Railway  Company,  appellant. 
If  there  be  doubt  as  to  the  tenor  of  a  written  instrument, 
that  construction  is  to  be  adopted  which  is  most  beneficial  to 
the  covenantee.  {Maarwrh  v.  SUme^  2  Cow.,  781,  806 ;  Doe 
T.  Dixonj  9  East.,  15 ;  Comyn  on  Landlord  and  Tenant, 
p.  63.) 

Shermcm  S.  Rogen  for  tiie  respondent.  That  construc- 
tion shall  be  made  of  words,  if  it  can,  to  support  that  whidi 
seems  the*  intent  of  the  parties.  (Com.  Dig.,  Title,  Parols 
A.,  23;  2  Pars,  on  Con.,  11,  20;  Bacon's  Max.,  1  Req.,  3.) 

Gboyeb,  J.  Whether  the  appellant  is  entitled  to  the  use 
of  the  money  paid  by  the  New  York  Central  Railroad  Com- 
pany for  the  land,  copdemned  for  its  use  during  the  term  of 
the  lease  from  the  respondent  to  the  appellant,  depends  upon 
the  question  whether  the  land,  or  the  title  of  the  respondent 
thereto,  was  embraced  in  the  lease.  The  land  was  a  strip 
thirty  feet  in  width,  extending  easterly  from  Michigan  street 
to  Chicago  street,  in  the  city  of  Buffalo,  a  distance  of  about 
110  feet.  At  the  time  of  giving  the  lease  by  the  respondent 
to  the  appellant,  the  former  owned  lands  adjoining  the  strip 
in  question  on  the  north,  and  lying  south  of  Exchange  street, 
upon  which  was  located  its  passenger  depot.  The  strip  in 
question  runs  along  south  of  these  lands  of  the  respondent, 
and  in  the  rear  of  its  depot 

About  the  year  1847  the  several  owners  of  the  strip  in 
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question  conveyed  by  deed  to  the  Attica  and  Buffalo  Eail- 
road  Company  the  use  and  occupancy  of  the  strip,  to  be  devo- 
ted to  the  public  as  a  highway  and  street,  which  that  com- 
pany agreed  to  pave  in  two  years  from  that  time.  The  right 
of  the  latter  company  was  afterward  acquired  by  the  New 
York  Central  Company.  That  company  took  possession  of 
the  strip  and  used  it  for  railroad  purposes,  and  never  paved 
or  opened  it  as  a  street.  In  the  year  1857  the  respondent 
acquired  the  fee  of  that  portion  of  the  strip  condemnedy 
subject  to  the  right  of  the  New  York  Central  Company. 
The  strip  continued  in  the  possession  of  the  New  York 
Central  Company,  the  respondent  never  having  had  actual 
possession,  but  claiming  the  right  to  use  the  same  as 
a  street  Before  the  execution  of  the  lease  by  the  respond- 
ent to  the  appellant,  in  February,  1863,  the  form'er  com- 
menced an  action  against  the  New  York  Central  Com- 
pany to  compel  it  to  pave  and  open  the  street  for  its  and 
the  public  use,  which  action  was  pending  at  the  time  of  the 
execution  of  the  lease ;  and  the  New  York  Central  Company 
had,  at  the  same  time,  proceedings  pending  for  appraisal  of 
the  land  and  acquiring  title  for  the  purposes  of  its  road,  free 
from  its  obligation  to  open  it  as  a  street.  The  description 
of  the  property  demised  is  as  follows :  "  The  railroad  of  the 
party  of  the  first  part,  including  its  branch  freight  track,  and 
all  the  land  of  the  party  of  the  first  part  situate  within  and 
from  the  city  of  Buffalo  to  and  within  the  village  of  Corning, 
in  the  county  of  Steuben,  upon  and  across  which  its  said  rail- 
road, or  any  part  thereof,  or  its  machine  shop,  warehouses^ 
freight  or  passenger  depots  or  buildings,  are  constructed 
within  and  between  the  places  aforesaid,  and  all  the  right, 
title  and  interest  which  the  party  of  the  first  part  has  in  and 
to  the  use  of  any  wharves  or  docks  in  said  city,  or  in  or  to 
any  other  branch  track  or  tracks  used  by  it  in  connection  with 
its  said  railroad,  together  with  the  appurtenances  thereunto 
belonging  during  said  term." 

The  case  shows  that  the  respondent  acquired  title  to  the 
land  lying  north  of  the  strip  in  question,  and  erected  its 
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depot  thereon,  relying  upon  the  use  of  the  strip  m  question 
as  a  street ;  and  that  the  value  of  the  use  of  sueh  land  will 
be  much  lessened  for  the  purposes  for  which  it  was  acquired 
if  deprived  of  such  use  of  the  strip.  The  benefit  to  the 
respondent  to  be  derived  from  such  use,  together  with  the 
coitimencement  of  the  suit  by  it  against  the  New  York 
Central  Company  to  secure  such  use,  show  that  the  respond- 
ent acquired  its  title  to  the  strip  to  enable  it  to  compel 
the  New  York  Central  Company  to  pave  and  open  the 
street  over  the  strip,  to  enable  it  to  operate  its  railroad  in 
a  more  advantageous  and  convenient  manner  than  it  other- 
wise could  do.  In  other  words,  that  the  title  to  the  strip  was 
acquired  for  the  purpose  of  securing  its  use  as  a  street  in  con- 
nection with  the  railroad ;  and  that  use  was  highly  beneficial  to 
and  convenient  for  the  business  of  the  respondent  in  the  ope- 
ration of  its  railroad.  It  is  true  that  such  use  had  not  actu- 
ally been  obtained  at  the  time  of  the  execution  of  the  lease 
to  the  appellant ;  but  the  right  thereto  had  been  acquired,  and 
legal  proceedings  to  enforce  it  had  been  instituted  and  were 
then  pending. 

It  is  not  material  to  determine  whether  the  New  York 
Central  Company  could  have  been  compelled  to  pave  and 
open  the  street ;  a  question  somewhat  discussed  by  coun- 
sel. As,  if  it  could  not,  its  right  of  occupying  the  strip 
for  any  purpose  would  terminate  upon  its  refusal  so  to  do ; 
and  thus  the  estate  of  the  respondent  in  the  land  would 
become  absolute,  and  it  could  then  enjoy  it  as  a  way  to  and 
from  its  depot  as  owner  of  the  fee.  Neither  is  the  fiict  that 
the  respondent  had  not  acquired  title  to  the  entire  strip, 
subject  to  the  right  of  the  New  York  Central  Company,  at 
all  material.  It  had  acquired  title  to  all  that  part  of  it 
embraced  in  the  present  proceeding,  and  which  was  sufiicient 
to  secure  the  use  of  the  entire  strip  as  a  street,  or  the  damages 
sustained  by  being  deprived  of  such  use  in  case  of  its  being 
taken  for  other  purposes  by  the  New  York  Central  Company. 
The  opinion  of  the  General  Term  conclusively  shows  that  the 
strip  of  land  in  question  cannot  pass,  under  the  lease,  to  the 
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appellant  as  appurtenant  to  the  other  land  demised;  that 
easements  or  servitudes  only  can  so  pass ;  it  being  a  maxim 
of  the  common  law  that  land  cannot  be  appurtenant  to  other 
land.  But  it  is  equally  well  settled  tliat  tlie  intention  of  the 
parties,  as  ascertained  from  the  language  used  in  the  instru- 
ment, is  to  govern  their  rights ;  and  that,  in  construing  every 
written  instrument,  it  is  proper  to  look  at  all  the  surrounding 
circumstances,  the  pre-existing  relation  between  the  parties ; 
and  then  to  see  what  they  mean  when  they  speak.  {Blossom 
V.  Griffin^  3  Keman,  569.)  Applying  this  rule  to  the  present 
case,  we  find  that  at  the  time  the  respondent  gave  the  lease 
to  the  appellant,  it  had  acquired  the  right  to  use  the  strip  as 
a  street  along  side  of  its  passenger  depot,  and  grounds  con- 
nected therewith,  or  to  its  damages  if  deprived  thereof. 
That  such  use  was  convenient  and  advantageous  thereto ; 
that,  deprived  of  such  use,  the  depot  and  grounds  would  be 
of  less  value  for  railroad  purposes ;  that  the  interest  in  the 
strip  had  been  acquired  for  this  purpose,  and,  in  case  the 
*  New  York  Central  Company  paved  and  opened  it  as  a  street, 
was  of  no  value  to  the  respondent  for  any  other  purpose. 
Under  these  circumstances  the  respondent  leased  its  railroad, 
running  from  Buffalo  to  Coming,  to  the  appellant.  I  think 
this  not  only  included  the  railroad  track  and  depots,  but  all 
land  acquired  for  use  in  operating  the  road,  the  use  of  which 
was  advantageous  and  beneficial  in  connection  therewith ; 
the  being  deprived  of  which  would  render  the  use  of  the 
road  or  any  part  of  it  less  convenient  and  valuabla 

There  is  nothing  in  the  residue  of  the  description  restricting 
this  general  language  by  the  application  of  the  maxim,  tliat  the 
expression  of  one  excludes  the  other.  It  is  insisted  by  the 
respondent  that  the  use  of  this  strip  as  a  street,  or  otherwise, 
is  not  necessary  for  the  use  of  the  railroad.  This  is  true,  in 
the  sense  of  being  absolutely  necessary,  because  the  road  has 
been,  and  still  is,  operated  without  it.  But  in  the  sense  in 
whicli  the  word  is  constnied  in  taking  land  for  the  use  of 
roads,  under  the  statitte,  against  the  will  of  the  owner,  it  is 
necessary,  because  it  appears  that  the  road  can  be  operated 
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more  conveniently  and  beneficially  with  than  without  such 
use.  It  wafe  condemned  in  behalf  of  the  New  York  Central 
Company  for  the  reason  that  its  use  by  that  company  was 
more  essential  to  it  and  the  public  than  to  the  present  par- 
ties. The  New  York  Central  Company  was  compelled*  to 
pay  not  only  the  value  of  the  land  taken,  but  the  damages 
caused  thereby  to  the  other  lands  of  the  owner.  This,  in  the 
present  case,  was  the  injury  to  the  depot,  etc.,  by  being 
deprived  of  the  use  of  this  strip.  It  is  the  lessee  and  not  the 
lessor  that  suffers  this  loss  during  the  term.  Upon  princi- 
ples of  equity,  as  well  as  upon  the  true  construction  of  the 
lease,  I  think  the  referee  and  Special  Term  were  right  in 
holding  that  the  appellant  was  entitled  to  the  use  of  the 
money  during  the  term  of  its  lease,  and  that  the  General 
Term  erred  in  reversing  the  order  of  the  former.  The  order 
of  the  General  Term  must  be  reversed,  and  that  of  the  Spe- 
cial Term  affirmed. 

All  concur. 

Ordered  accordingly.  • 


Alfred  "Webb,  Kespondent,  v.  The  Eome,  Wateetowk  amd 
Ogdeksbubgh  Bailboad  Company,  Appellant. 

He  who  by  hiB  n^ligence  or  miBConduct  creates  or  suffers  a  fire  upon  his 
own  premises,  which,  burning  his  own  property,  spreads  thence  to  the 
inunediatcly  adjacent  premises  and  destroys  the  property  of  another,  is 
liable  to  the  latter  for  the  damages  sustained  by  him. 

A  fire  arising  from  negligence  is  not  a  Are  **  accidentally  begun,"  within  the 
meaning  of  the  act  of  Anne  (6  Anne,  chap.  81,  §  67),  as  amended  by  the 
act  of  George  III  (14  George  HI,  chap.  78,  §  76),  providing  for  exemption 
ftf  liability  for  fires  accidentally  begun. 

At  a  time  of  continued  and  extreme  drouth,  while  a  strong  wind  was  blow- 
ing ttom  the  land  of  the  defendant  toward  the  adjoining  woodland  of  the 
plaintiff,  coals  were  n^ligently  dropped  from  one  of  defendant*s  engines, 
which  set  fire  to  a  tie;  the  fire  was  communicated  to  an  accumulation  of 
weeds  and  grass  and  rubbish  which  defendant  had  suffered  to  gather  by 
the  side  of  iUf  track ;  thence  it  spread  to  the  fence  and  on  to  plaintiff's 
woodland,  burning  and  destroying  his  growing  forest  trees,  etc. 
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In  an  action  for  the  damages, — Eeld,  that  the  questions  as  to  whether 
defendant  was  negligent  in  the  use  of  its  property,  and  as  to  whether  the 
injury  was  a  probable  consequence  of  the  negligent  acts  and  omissions, 
were  properly  submitted  to  the  Jury,  and  that  the  evidence  was  suffi- 
cient to  sustain  a  verdict  for  plaintiff.  Also,  held,  that  the  question  of 
negligence  did  not  consist  merely  in  suffering  the  coals  to  drop  from  the 
engme ;  but  that  that,  together  with  the  dryness  of  the  atmosphere  and 
earth,  the  strength  and  direction  of  the  wind,  the  permitted  accumula- 
tion of  weeds,  grass  and  rubbish,  were  all  constituents  of  the  act,  and 
went  together  tO  make  it  negligent.  (The  cases  of  Eyan  y.  iV.  T,C,R,B. 
Co.,  86  N.  Y.,  210,  and  Pmn.  RR  Co.  r.  Kerr,  62  Penn.,  858,  distin- 
guished and  explained^ 

Upon  the  issue  of  negligence  in  dropping  the  coals, — Held,  that  testimony 
as  to  the  presence  of  coals  on  the  track  at  the  time  of  the  fire,  at  the 
place  of  the  fire,  at  other  times  not  remote  therefrom,  and  from  time  to 
time  immediately  after  the  passage  of  the  engine  which  dropped  the  coak 
occasioning  the  injury,  was  pertinent  and  proper. 

When  there  is  a  long  series  of  uniform  decisions,  asserting  the  same  prin- 
ciple and  reaching  the  same  conclusion  upon  like  facts,  the  fact  that  a 
point  invqlved  therein  has  not  been  in  all  cases  raised  by  counsel  or 
started  by  the  court,  is  sttong  support  to  the  conclusion  that  the  point 
has  no  foundation. 

*  (Submitted  May  8, 1872 ;  decided  Hay  21, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Bapreme  Court  in  the  fourth  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  verdict. 
(Reported  below,  8  Lans.,  453.) 

The  action  was  brought  to  recover  damages  for  injuries  to 
plaintiff's  woodland,  alleged  to  have  been  occasioned  by 
defendant's  negligence. 

Plaintiff  was  the  owner  of  a  farm  in  the  town  of  Ellis- 
burgh,  Jefferson  county,  upon  which  was  about  six  acres  of 
woodland,  adjoining  defendant's  road. 

On  the  27th  of  August,  1867,  in  a  time  of  extreme  drouth, 
one  of  the  defendant's  locomotives  in  passing  along  its  road, 
opposite  this  wood  lot,  dropped  live  coals  upon  the  track 
The  evidence  tended  to  show  that  the  occasion  of  this  was  the 
defective  construction  of  the  apparatus  upon  the  engine  for 
retaining  the  coal,  whichlpermitted  the  coal  to  escape.  These 
live  coals  set  jSre  to  a  tie  on  the  track,  from  thence  the  fire 
was  communicated  to  an  old  tie  at  the  side  of  the  track  and 
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from  thence  to  an  accumulation  of  weeds  and  grass  which  had 
been  cut  down  by  the  side  of  the  track  and  permitted  to  lay 
there,  and  to  other  rubbish  on  defendant's  land,  all  of  which 
in  consequence  of  the  drouth  had  become  exceedingly  dry 
and  combustible.  By  this  the  fire  was  conducted  to  the  fence, 
and  thence  upon  plaintifiT's  land,  burning  the  trees  and  soil, 
and  doing  the  damage  complained  of.  At  the  time  the  coals 
were  dropped,  the  wind  was  blowing  strongly  toward  plain- 
tiff's wood  lot. 

Upon  the  trial  the  court  allowed  evidence  on  behalf  of 
plaintiff,  under  objection,  that  defendant's  engine  for  a  month 
or  two  before  the  fire  had  dropped  quantities  of  live  coal 
in  the  locality  of  the  fire ;  that  there  were  live  coals  upon  the 
track  at  other  places  at  the  time  of  the  fire ;  and  that  coal  at 
other  times  had  dropped  from  the  engine  in  question. 

Defendant's  counsel  moved  for  a  nonsuit  upon  the  ground 
that  no  negligence  on  the  part  of  defendant  had  been  shown, 
and  that  the  damages  were  too  remote,  which  motion  was 
denied.  The  jury  foimd  a  verdict  for  plaintiff  for  $715. 
The  case  is  reported  below  in  3  Lansing,  453. 

Edmund  B.  Wynne  for  the  appellant.  Plaintiff's  loss  was 
not  the  direct  and  immediate  result  of  defendant's  act,  and 
the  latter  is  not  liable.  (Bacon's  Max.,  Beg.  1,  vol.  3,  p.  223 ; 
Ryan  v.  N.  Y.  C.  R.  R.  Co.,  36  N.  Y.,  210 ;  Pean.  R.  R. 
Co.  v.  Kerr,  62  Penn.,  353.)  Points  which  pass  sub  silentio 
are  not  to  be  regarded  as  adjudged.  {People  v.  Coming,  2 
Com.,  15 ;  FreeUmd  v.  McCvlloch,  1  Duer,  414 ;  Johnston  v. 
Kniffin,  2  J.,  36.)  The  fire  was  accidental,  within  6  Anne, 
chap.  31,  §  67,  as  amended  14  George  III,  chap.  781,  §  76. 
That  is  a  part  of  the  common  law  and  excuses  defendant  from 
liability.  {Landing  v.  Stone,  37  Barb.,  17 ;  1  Black  Com., 
431.) 

James  Jl\  Starhuck  for  the  respondent.  Where  running  in 
a  place  of  peculiar  exposure  to  fire,  ettra  diligence  is  required 
of  a  railroad.    {Fero  v.  B.  and  S.  L.  R.  R.  Co.,  22  N.  Y., 
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209 ;  Phillips  v.  H.  W.  and  0.  B.  R.  Co.,  Gen.  Term,  fourth 
department.)  Tlie  evidence  to  the  dropping  of  coals  was 
proper.  (Sheldon  v.  H,  B.  B.  Co.,  14  N.  Y.,  218 ;  Hinds  v. 
Barton,  25  K  Y.,  544 ;  Field  v.  N.  Y.  C.  B.  B.  Co.,  32  N. 
Y.,  339.)  The  evidence  of  negligence  was  sufficient  to  go  to 
the  jury  and  their  finding  is  conclusive.  {Bood  v.  J^.  T. 
and  Erie  B.  B.  Co.,  18  Barb.,  80 ;  Fero  v.  B.  and  S.  L.  B. 
B.  Co.,  22  K  Y.,  209 ;  Shddon  v.  H.  B.  B.  B.  Co.,  14  id.,  218 ; 
Binds  V.  Barton  et  al.,  26  id.,  644';  Field  v.  J/^.  T.  C.  B.  R. 
Co.,  32  id.,  339.)  Where  one  carelessly  kindles  a  fire  upon 
his  own  premises,  which  necessarily  communicates  to  and 
bums  another's  property,  he  is  liable.  (18  Barb.,  80;  3 
Kent's  Com.,  436,  note  a;  4t  id.,  18,  83  ;  Fidter  v. Phippard, 
63  Eng.  C.  L.  R.,  346 ;  11  Ad.  &  ElUs  [N.  S.],  347 ;  Clarke  v. 
Foote,  8  J.  R.,  421 ;  3  Kent's  Com.,  436,  note  a  /  4  id.,  81, 
83 ;  Barnard  v.  Poor,  21  Pick.,  378 ;  Hart  v.  W.  B.  Co.,  13 
Mete,  99 ;  Piggott  v.  E.  C.  B.  Co.,  54  Eng.  Com.  L.  R.,  228 ; 
Cook  V.  C.  T.  Co.,  1  Den.,  91 ;  Vaughn  v.  Menlove,  32  Eng. 
Com.  L.  R.,  208 ;  3  Bingham  N.  C,  468 ;  Simons  v»  MonieVy 
29  Barb.,  421 ;  Field  v.  N.  Y.  C.  B.  B.  Co.,  32  N.  Y.,  339.) 
The  statute  6  Anne  and  14  George  III  were  never  in  force  in 
the  colony  of  New  York  and  did  not  become  part  of  our  com- 
mon law.  (1  Black.  Coin.,  101 ;  1  Jones  &  Ves.  Stats.,  chap. 
35,  281.)  If  retained,  they  do  not  extend  to  fires  occasioned 
by  negligence.  (63  Eng.  Com.  L.  R.,  346,  347 ;  Vaughn  v. 
Taff  Vale  Bailway,  3  Hurlstone  &  Norman's  Rep.,  742.) 

FoLGEB,  J.  I  think  that  the  question  whether  the  defend- 
ant was  negligent  in  kindling  the  fire,  was  properly  left  to  the 
jury  to  decide.  It  is  true  that  employees  of  the  defendant 
who  were  called  as  witnesses,  did  testify  with  more  or  lesa 
positiveness  and  particularity,  that  the  engines  of  the  defend- 
ant, and  the  one  engine  especially  complained  of,  were  fitted 
with  all  the  best  appliances  in  known  practical  use  for  the  pre- 
vention of  the  escape  of  fire ;  and  that  the  engines  and  thia 
engine  and  these  appliances  were  in  good  order  at  the  time 
of  the  fire.     On  cross-examination  however,  most  if  not  all 
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of  these  witnesses  made  statements  tending  to  b&ow  that  there 
was  something  in  the  construction  or  mode  of  attaching  some 
of  these  appliances,  which  left  a  chance  for  the  escape  of  coals 
of  a  size  which  was  dangerous.  And  most  if  not  all  of  them 
did  concede ;  that  if  coals  were  found  of  the  size,  and  in  the 
quantity,  and  with  the  frequency,  and  at  the  places  spoken  of 
by  other  witnesses,  it  must'have  been  that  the  engines  and 
this  engine  of  the  defendants  were  not  in  good  order  in  the 
apparatus  and  appliances  provided  to  prevent  the  escape  of  fire. 
These  other  witnesses  were  as  positive  and  as  particular  as  were 
the  witnesses  for  the  defendant.  It  was  for  the  jury  to  decide 
where  they  would  put  their  belief;  and  to  find  that  the  engines 
were  not  well  provided  with  the  requisite  preventive  appara- 
tus, or  that  being  so  provided  it  had  been  suffered  to  get  into 
bad  order,  or  that  they  were  well  provided  with  suflicient  and 
proper  apparatus,  well  cared  for,  and  in  complete  order. 

The  verdict  shows  that  the  jury  found  that  the  defendant 
was  negligent,  either  in  the  lack  of  provision  of  proper  and 
fiuificient  apparatus,  or  in  not  well  caring  for  it  after  it  was 
attached  to  the  engine. 

And  upon  the  issue  which  arose  on  this  question,  the  testi- 
mony as  to  the  presence  of  coals  on  the  track,  at  the  time  of 
the  fire,  or  at  the  place  of  the  fire  at  other  time  not  long  there- 
from, or  at  6nce  after  the  passage  of  this  engine  from  time  to 
time,  was  pertinent  and  proper. 

The  verdict  of  the  jury  rendered  upon  testimony  proper, 
ootnpetent  and  sufficient,  has  established  that  this  state  of 
facts  existed.  At  a  time  of  continued  and  extreme  drouth, 
while  a  strong  wind  was  blowing  from  the  land  of  the  defend- 
ant toward  the  wood-land  of  the  plaintiff,  a  fire  was  negli- 
gently kindled  by  the  defendant  on  its  land,  which  was  self-fed 
with  dry  and  combustible  matter,  accimiulated  there  in  more 
than  ordinary  quantity  by  the  direct  act  and  sufferance  of  the 
defendant.  This  fire,  fanned  and  driven  by  this  wind,  spread 
through  this  matter  to  the  fences  of  the  defendant,  an3  burned 
them,  and  on  to  the  wood -land  of  the  plaintiff  lying  immedi- 
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ately  contiguoue  to  land  of  the  defendant,  and  there  burning 
and  injuring  his  growing  forest  trees,  did  him  damage. 

The  defendant  contends  that  on  this  state  of  fttcts,  as  a  mat 
ter  of  law^  it  is  not  liable  to  the  plaintiff.     This  contention  is 
put  upon  the  single  ground  that  the  damage  suffered  by  the 
plaintiff  is  too  remote. 

In  my  Judgment,  this  position  of  defendant  cannot  be 
maintained. 

It  certainly  is  not  a  novel  proposition,  that  he  who  by  his 
negligence  or  misadventure  creates  or  suffers  a  fire  upon  his 
own  premises,  which  burning  his  property  spreads  thence  on  to 
the  immediately  adjacent  premises  of  another,  and  there 
destroys  the  property  of  the  latter,  is  liable  to  him  in  an 
action  for  the  damage  which  he  has  suffered. 

(See  Beaulieu  v.  Fingla/m^  cited  by  Denio,  J.,  in  AlthorfY. 
Wolfe,  22  N.  Y.,  356-366,  from  the  Year  Books ;  Snagg's  Case^ 
reported  as  anonymous,  Cro.  Eliz.,  10,  pi.  5 ;  TvberviUe  v. 
Stamp,  1  Salk.,  13;  Pantam  v.  /«A«m,  id.,  19;  Clark  v. 
Footy  8  J.  R.,  421.)  Nor  is  it  one  which  though  once  held, 
has  in  later  days  been  questioned  and  discarded.  {FUliter  y. 
Phippard  11  Add  &  Ell.  [N.  S.],  *347 ;  63  E.  C.  L.  R.,  346 ; 
Barnard  v.  Poor,  21  Pick.,  378 ;  Fidd  v.  N.  T.  C.  R.  R. 
Co.,  32  N.  Y.,  339;  Smith  v.  Z.  dk  S.  W.  R.  W.  Co.y  Law 
Rep.,  5  Com.  Pleas,  98.) 

^'  This  rule,  it  was  said,  was  founded  on  the  general  custom 
of  the  realm ;  in  other  words,  it  was  a  peculiarity  of  the  com- 
mon law"  {Viscount  Canterbury  v.  Att^y-Gen%  1  Phillips, 
306),  and  has  its  support  in  the  maxim  "  every  man  must  use 
his  own  so  as  not  to  hurt  another"  (1  Salk.,  13,  supra)^  and 
it  was  applied  not  only  to  the  case  of  a  fire  arising  in  a  house, 
but  to  that  of  one  arising  on  the  open  land ;  and  not  only  where 
the  fire  was  intentionally  set  and  carelessly  managed,  but 
where  negligently  kindled. 

At  first  it  was  held  that  the  defendant  was  liable  though 
guiltless  of  negligence,  and  that  he  could  defend  himself 
only  by  showing  that  the  fire  was  excited  by  some  superior 
cause  which  he  could  not  resist  nor  control.     And  so  firmly 
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fixed  was  this  rule  in  the  common  law,  that  there  must  needa 
be  a  statute  to  soften  its  rigor.  (6  Anne,  chap.  31,  §  67,  and 
14  Geo.  Ill,  chap.  78,  §  76.) 

We  have  the  common-law  principle  well  established  and 
thoroughly  recognized  and  still  existing  to  this  extent :  that 
he  who  negligently  sets  or  negligently  manages  a  fire  in  his 
own  property,  is  liable  to  his  immediate  neighbor  for  the  dam- 
age caused  to  him  by  the  spread  of  the  fire  on  to  his  neighbor's 
next  adjacent  property. 

It  is  a  principle  too  firmly  fixed,  and  certainly  in  cases  like 
the  present  too  reasonable  and  salutary,  to  be  shaken  for  light 
considerations. 

It  is  said  that  in  the  cases  cited  above,  the  point  now  made 
by  the  defendant  was  not  raised ;  that  it  passed  &ub  sUentio. 
And  citations  are  made  to  show  that  points  which  pass  sitb 
silentio  are  not  to  be  regarded  as  having  been  adjudged.  It 
is  however,  equally  as  true,  that  where  there  has  been  a  long 
series  of  uniform  decisions,  asserting  the  same  principle,  and 
reaching  the  same  conclusion  upon  facts  which  are  alike, 
where  a  point  now  lately  made  was  as  much  involved,  the 
fact  that  the  point  has  not  been  in  any  of  all  these  cases  raised 
by  counsel  or  stated  by  the  court,  is  strong  support  that  it  is 
now  made  without  ground.  In  each  of  two  cases  hereafter 
noticed,  much  relied  upon  by  the  defendant,  Littletoij's  rule 
is  cited  with  approval  from  1  Vernon,  385 ;  "  what  never  was, 
never  ought  to  be."  (See  also  Vose  v.  Z.  ds  T.  A.  W.  Co.j 
2  H.  &  N.,  728,  734.) 

Again :  It  is  urged  that  the  statute  of  Anne,  as  amended  by 
that  of  the  third  George  above  cited,  is  a  part  of  .the  common 
law  of  this  State ;  and  that  thereby  it  is  provided  that  "  no 
action,  suit  or  process  whatever  shall  be  had  against  any  pei*son 
in  whose  house,  chamber,  stable,  barn  or  other  building,  or  on 
whose  estate,  any  fire  shall  »  *  *  *  accidentally  begin, 
nor  shall  any  recompense  be  made  by  such  person  for  any 
damage  thereby,  any  law,  usage  or  custom  to  the  contrary 
notwithstanding." 

It  is  not  needed  that  it  be  determined  whether  the  claim 
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that  these  statates  are  a  part  of  the  common  law  of  this  State 
is  well  founded.  It  is  sufficient  to  say  of  them,  that  thej 
apply  only  in  a  case  in  which  the  fire  did  ^^  acddentaU/y 
begin " ;  and  that  it  has  been  held,  on  grave  consideration, 
that  a  fiie  arising  from  negligence  is  not  One  which  does  acci- 
dentally begin,  and  that  the  statutes  referred  to  afford  no 
defence  to  one  who  negligently  sets  or  manages  his  fire. 
(FUUter  v.  Phippa/rd^  supra.)  It  is  also  urged  that  the 
decision  in  Hyan  v.  iT.  Y.  67.  li.  B.  Co.  (35  N.  Y.  210),  fol- 
lowed and  approved  in  Penn.  R,  R.  Co.  v.  Kerr  (62  Penn. 
St.,  353)  has  announced  a  rule  which  confiicts  with  the  cases 
herein  above  cited.  I  do  not  understand  it  to  be  so,  or  that 
the  decisions  in  35  K.  Y.  and  62  Penn.  St.,  Bupra^  put  forth 
a  new  rule  of  law,  or  one  which  has  not  been  acted  upon  and 
recognized  pari  paesUy  with  the  recognition  and  growth  of 
the  principles  upon  which  most  of  the  cases  above  cited  are 
based.  In  Ryam!8  Case^  the  opinion  of  the  court  was  that 
the  action  could  not  be  sustained,  for  the  reason  that  the  dam- 
age incurred  by  the  plaintiff  was  not  the  immediate  but  the 
remote  result  of  the  negligence  of  the  defendant.  It  certainly 
was  not  a  new  rule  that  the  damages  resulting  from  an  act 
may  be  too  remote  for  the  actor  to  be  liable  therefor.  The 
court  defined  remote  damages  to  be,  those  wliich  are  noj;.  jin 
ordinary  and  natural,  not  an  expected,  not  a  necessary  and  usual 
result  of  the  negligent  act ;  and  still  further,  as  those  which 
depend  upon  a  concurrence  of  accidental  and  varying  circum- 
stances, over  which  the  negligent  party  has  no  control.  This 
was  not  a  modem  definition.  The  facts  in  the  Ryan  Cass 
are  familiar,  but  they  can  be  repeated  briefly.  The  defend- 
ant by  its  negligence  in  not  keeping  in  sufficient  good  order 
its  engine,  or  in  not  properly  managing  it,  set  fire  to  its  own 
wood-shed  and  the  contents  thereof.  The  fire  from  this  was 
communicated  through  an  intervening  vacant  space  of  one 
hundred  and  thirty  feet,  to  the  building  of  the  plaintiff  stand- 
ing on  his  premises,  which  were  not  in  contiguity  with  those 
of  the  defendant,  and  it  was  destroyed.  And  the  pith  of  the 
decision  is,  that  this  was  a  result  which  was  not  necessarily  to 
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be  anticipated  from  the  fact  of  the  firing  of  the  wood-shed  and 
its  contents;  that  it  was  not  an  ordinary,  natural  and  usual 
result  from  such  a  cause ;  but  one  dependent  upon  the  degree 
of  heat,  the  state  of  the  atmosphere,  the  condition  and  mate- 
rials of  the  adjoining  structures  and  the  direction  of  the  wind, 
which  are  said  to  be  circumstances  accidental  and  varying. 
The  principle  applied  was  the  converse  of  that  enforced  in 
Vandenhurgh  v.  Truax  (4  Denio,  464),  which  was  that  the 
consequence  complained  of  was  the  natural  and  direct  result 
of  the  act  of  the  defendant.  This  principle  is  said  in  the 
Ryan  Case  not  to  be  inconsistent  with  that  which  controlled 
the  disposition  of  the  latter  case,  and  to  be  unquestionably 
sound,  but  be  applied  according  to  sound  judgment  in_e§ch 
ease  as  it  arises. 

The  case  from  the  Pennsylvania  Reports  is  the  same  in  its 
material  facts,  the  same  in  the  principle  on  which  it  is  put, 
and  in  the  process  of  reasoning  by  which  that  principle  is 
applied  to  the  facts. 

I  am  of  the  opinion,  that  in  the  disposition  of  the  case 
before  us,  we  are  not  to  be  controlled  by  the  authority  of  the  case 
in  35  N.  Y.  more  than  we  are  by  that  of  the  long  line  of  cases 
which  preceded  it,  and  which  have  been  herein  cited  and 
adverted  to.  It  announces  no  new  principle.  It  recognizes 
the  principle  which  it  adopts  as  one  before  that  established, 
and  applying  it  to  the  facts  therein  existing,  holds  that  the 
damage  sued  for  was  not  the  necessary  and  natural  result  of 
the  negligent  act.  A  difierent  state  of  facts  brought  into  the 
focus  of  the  same  principle,  would  give  a  different  conclusion. 
It  is  proper,  however,  to  say,  that  it  is  not  necessary  in  this 
case  to  differ  from  or  to  question  the  reasoning  in  that  case, 
which  fortifies  the  conclusion  there  reached,  by  a  considera- 
tion of  the  relations  of  men  to  each  other  in  populous  villages 
and  cities,  and  the  disastrous  consequences  to  follow  from 
holding  one  liable  for  his  own  or  his  servant's  negligence  by 
which  a  fire  is  kindled  in  his  house  which  spreads  to  the  pro- 
perty of  one  or  more  neighbors. 

Let  us  look  at  the  facts  and  circumstances  in  the  case  before 
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UB.  It  is  argued  that  the  negligent  act  of  the  defendant  here 
was  oi>Iy  the  snffering  of  coals  to  drop  from  its  engine.  It 
cannot  be  so  circumscribed.  The  negligence  consisted  not 
merely  in  that.  It  was  an  act  of  negligence  made  up  of  all 
the  facts  and  circumstances  in  which  the  coals  were  let  fall. 
The  insufficient  or  deranged  condition  of  the  preventive  appa- 
ratus of  the  engine,  the  continued  and  extreme  dryness  of  the 
atmosphere,  and  of  the  earth  and  its  herbage,  and  of  all  mat- 
ter that  was  upon  the  earth  at  that  place ;  the  blowing  of  the 
wind  with  the  strength  it  did,  and  in  the  direction  it  did ;  the 
accumulation  of  weeds,  grass  and  rubbish  by  the  side  of  the 
defendant's  tracks  between  it  and  the  plaintiff 's  land ;  were 
all  constituents  of  the  act  of  the  defendant,  and  went  together 
to  make  it  negligent.  It  would  not  be  negligent  to  throw 
aside  a  lighted  match  upon  the  margin  of  a  stream,  or  into 
grass  that  is  lush.  It  would  be  negligent  to  fast  hold  it  in 
one's  hand  unlighted,  in  a  powder-miU.  "  Now  the  definition 
of  negligence,"  says  Willes,  J.,  ^^is  the  absence  of  care 
according  to  the  circumstances."  (  Vdiighcm  v.  Taff  Vale 
Railway  Co.y  5  H.  and  N.,  679-687.)  And  this  meets  the  fur- 
ther position  taken  in  the  argument,  that  as  the  negligent  act 
of  the  defendant  was  the  dropping  of  the  coals,  it  cannot  be 
said  that  this  was  the  cause  of  the  burning  of  the  plaintiff's 
woods ;  for  the  coals,  it  is  said,  set  fire  only  to  the  tie  within 
the  track  of  the  defendant,  and  thus  it  was  not  the  live  coal 
from  off  the  engine  which  fired  the  plaintiff's  timber.  The 
coal  fired  the  tie ;  fire  or  heat  from  that  touched  the  old  tie 
lying  beside  and  extending  at  a  right  angle  from  the  track ; 
fire  from  that  ignited  the  dry  herbage,  the  gathered  weeds 
and  grass,  and  the  rubbish  down  the  side  of  the  bank ;  fire 
from  that  caught  in  the  fence  of  defendant ;  and  that  burning 
communicated  with  material  on  the  plaintiff's  land ;  and  so 
not  by  the  first  cause,  but  by  the  last  cause,  so  many  removes 
from  the  first,  which  was  the  negligent  act,  was  his  property 
consumed.  Such  is  the  reasoning  used  to  show  that  this  dam- 
age is  too  remote  from  the  defendant's  negligent  act,  for  a  lia- 
bility therefor  to  be  incurred  thereby.    Here  too,  the  act  of 
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negligence  is  limited  to  the  dropping  of  the  coal ;  and  so  lim- 
ited it  is  plausible  to  call  the  results  which  followed  conse- 
quential steps,  each  farther  removed  from  the  prime  act  of 
negligence,  and  hence  the  last  too  remote  therefrom  to  be  a 
necessary  and  expected  result. 

But  if  in  a  time  of  extreme  drouth  and  high  wind,  there 
be  laid  or  suffered  to  gather  a  train  of  readily  combustible 
matter  up  to  the  bounds  of  another's  property ;  it  is  not  to  be 
denied  but  that  it  is  an  act  of  negligence  to  drop  fire  at  the 
hither  end  of  that  train  ;  nor  but  that  it  is  an  ordinary,  a 
usual,  a  necessaiy  result,  reasonably  to  be  expected,  that  the 
fire  will  run  from  particle  to  particle  through  it,  and  catch  in 
whatever  will  bum  which  is  adjacent  at  the  thither  end. 

Such  was  substantially  the  state  of  matters  in  the  case 
before  us.  And  the  learned  judge,  Thompson,  Ch.  J.,  who 
delivered  the  opinion  in  Kerr^a  Case  (in  62  Penn.  St.),  fore- 
saw the  possibility  of  such  a  case ;  "  there  might  possibly  be 
cases,"  he  says,  "in  which  the  causes  of  disa&ter,  although 
seemingly  removed  from  the  original  cause,  are  still  incapa- 
ble of  separation  from  it,  and  the  rule  suggested  might  \^ 
inapplicable."  And  in  Vamghan  v.  Taff  Railmay  -Co. 
{8upra)y  CocKBUBN,  Ch.  J.,  says,  that  if  the  jury  had  found 
that  the  fire  was  cast  by  the  defendant  upon  the  herbage  and 
other  combustible  matter  upon  the  bank  of  the  railway,  which 
caught  fire  therefrom,  and  thence  extended  to  the  plaintiff's 
wood,  the  defendant  would  be  liable.  In  Smith  v.  Z.  <&  8. 
W.  Railway  Co.  (supra),  counsel  for  the  plaintiff  in  argu- 
ment claimed  that  the  negligence  of  the  defendant  in  leaving 
the  trimmings  of  the  hedges  on  the  sides  of  the  line  for  four- 
teen days  in  unusually  dry  weather,  was  the  immediate  cause 
of  the  damage  to  the  plaintiff.  The  counsel  for  the  defend- 
ant, on  the  other  hand,  insisted  that  there  was  a  combination 
of  circumstances  for  which  the  defendant  was  not  responsible, 
and  that  the  result  was  what  no  reasonable  person  could  have 
anticipated.  Bovill,  Ch.  J.,  in  giving  his  opinion  as  one  of 
the  majority  of  the  court,  thinks  "  it  impossible  to  say  that 
there  was  not  evidence  from  which  a  jury  might  be  justified 
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in  concluding  that  there  was  negligence  as  regards  the  plain- 
tiff, and  that  the  destruction  *  *  *  *  yi^s^  the  natural 
consequence  of  their  (the  defendants')  negligence."  (And 
Bee  SooU  v.  Hwnter^  46  Penn.  St.,  192 ;  McChraw  v.  Stone^  63 
id.,  441.)  "^ 

The  question  in  the  case  in  hand  arises  upon  a  motion  made 
by  the  defendant  to  nonsuit  the  plaintiff,  which  was  denied  and 
exception  taken,  and  upon  an  exception  to  a  refusal  by  the 
court  to  charge  the  jury  that  if  the  fire  originated  by  the 
negligence  of  the  defendant  in  permitting  coals  to  drop  from 
its  engines  and  kindling  a  fire  npon  its  own  premises,  from 
which  it  spread  and  burned  the  timber  of  the  plaintiff  in  an 
adjacent  lot,  the  defendant  was  not  responsible. 

I  am  of  the  opinion  that  there  was  evidence  to  be  submit- 
ted tqjhe^ury,  whether  the  defendant  was  not  negligent  in 
the  use  of  its  property,  and  whether  the  injury  .complained 
of  was  not  a  probable  consequence  of  the  negligent  acts  and 
omissions  of  the  defendant.  ^ 

The  defendant  asks  in  effect  that  this  court  hold  that  it  is  ^  V 
^ot  liable  for  the  damage  to  the  plaintiff,  unless  it  appears  ' 
that  the  coals  which  escaped  from  the  engine  were  cast  from  y 
the  engine  directly  upon  the  property  of  the  plaintiff  whichT 
was  injured.  If  the  air  had  been  the  medium  through  which 
was  conveyed  the  same  fire  which  left  the  engine,  it  seems  to 
be  conceded  that  the  damage  was  the  immediate  and  natural 
result  of  the  negligence.  I  am  unable  to  perceive  a  reasona- 
ble distinction  between  the  air  as  the  medium  of  conveying 
the  fire,  and  the  denser  matter  which  had  accumulated  upon 
the  ground  there.  Kor  am  I  able  to  confine  the  act  of  negli- 
gence to  the  dropping  of  the  coal  from  the  engine,  and  thus 
separating  it  from  all  the  other  concurring  acts  and  omissions 
of  the  defendant,  make  that  the  eolitary  prime  cause  of  a  series 
of  causes.  K  this  were  so,  it  might  as  well  be  said  that  of  a 
hundred  growing  trees  burned  by  a  fire  kindled  among  them 
by  a  cinder  thrown  from .  a  locomotive,  tiie  sufferer  could 
recover  for  only  the  one  upon  which  the  cinder  fell,  and  that 
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as  the  others  took  fire  from  the  flame  of  that,  it  was  not  the 
negligent  act  which  caused  their  destruction. 

I  am,  therefore,  of  the  opinion  that  there  was  no  error  com- 
mitted at  the  trial,  and  that  the  judgment  appealed  from  should 
be  affirmed,  with  costs. 

All  concur. 

Judgfnent  affirmed. 


Benjamik  F.  Bowess,  Eespondent,  v.  Gsobgb  C.  Johkbok 

et  al.,  Appellants. 

Proof  of  an  advance  of  money  to  a  mortgagee,  coupled  with  proof  that  the 
one  making  the  advance  has  possession  of  the  mortgage,  does  not  estab- 
lish the  fact  of  a  purchase  of  the  mortgage,  or  of  a  pledge  thereof  as  secu- 
rity for  the  advance.  •  In  the  absence  of  written  evidence  tbe  presump- 
tion is  against  any  transfer. 

(Submitted  May  8, 1872 ;  decided  May  21, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  the  decision  of 
the  court  at  Special  Term. 

The  action  was  brought  to  foreclose  two  mortgages  by 
defendant  Johnson  to  Eichard  F.  Bljdenburgh,  upon  certain 
real  estate  in  the  city  of  Brooklyn.  The  mortgages  were 
assigned  by  Blydenburgh  to  Josiah  Bowers,  the  original 
plaintiff.  He  ^having  died,  the  said  bonds  and  mortgages 
were  assigned  by  his  executor  to  the  present  plaintiff,  who 
was  thereupon  substituted  as  plaintiff. 

The  facts  pertinent  to  the  questions  discussed  appear  suffi- 
ciently in  the  opinion. 

Josiah  William  Kroriberg  for  the  appellants.  Bowers  took 
assignment  chargeable  with  notice  of  Bingham's  interest 
therein,  he  having  possession.  (22  N.  Y.,  550 ;  Kellogg  v. 
SmMi^  26  id.,  18 ;  Brmim  v.  Blydenhurgh,  3  Seld.,  142 ;  Pidc- 
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ett  V.  Barron^  29  Barb.,  507 ;  Dickerson  v.   Tillvnghasty  4 
Paige,  215 ;  Eoertson  v.  Evertson^  5  id.,  644.) 

George  Miller  for  the  respondent. 

Gboyeb,  J.  The  respondent's  assignor  took  the  assign- 
ment of  the  mortgages  in  the  present  case  as  collateral  secu- 
rity for  the  payment  of  a  pre-existing  note.  He  stands  in  no 
better  position,  as  io  any  of  the  defendants,  than  would  the 
assignor,  Blydenburg,  if  living,'  or  his  representatives  since 
his  decease.  Whether  he  would,  as  to  any  or  which  of  the 
parties,  had  he  been  a  honafde  purchaser,  is  a  question  not 
necessary  to  consider,  as  it  does  not  arise  in  the  case.  ^  The 
rights  of  the  parties  depend  wholly  upon  questions  of  fact. 
As  to  the  defendant,  Jolmson,  the  questions  are  whether  the 
mortgages  were  paid  by  him  to  Blydenburg  by  the  sale,  or 
payment  of  other  mortgages  to  the  amount  of  $200,000,  given 
by  the  former  to  the  latter  upon  the  purchase  of  the  entire 
premises,  with  interest,  as  provided  in  the  agreement,  that 
being  the  amount  of  the  purchase-money;  or  whether  the 
amount  of  such  mortgages,  together  with  the  cla^s  of  John- 
son, arising  out  of  the  failure  of  title  to  parcels  of  the  land, 
amounted  to  that  sum.  The  judge  found  in  favor  of  the 
plaintiff  upon  these  questions.  This  finding,  after  the  affirm* 
ance  of  the  judgment  by  the  General  Term,  is  conclusive 
upon  this  cpurt,  unless  the  contrary  is  proved  by  uncontro- 
verted  evidence.  The  only  question  raised  by  the  exception 
to  this  finding  of  the  judge,  which  can  be  considered  in  this 
court,  is  whether  it  was  proved  that  the  mortgage  had  been 
paid  or  counter-claimed  in  the  manner  above  stated.  An 
examination  of  the  evidence  shows  that  it  was  not.  A  dis- 
cussion of  the  testimony  and  documentary  proof  is  unneces- 
sary.   This  disposes  of  this  part  of  the  case. 

The  defendant,  Bingham,  in  his  answer  and  upon  the  trial, 

insisted  that  he  had  title  to  and  was  the  owner  of  the  mortgages 

'  at  the  time  they  were  assigned  by  Blydenburg  to  the  party  under 

whom  the  plaintiff  claims  title..    The  judge  has  found  that  he 
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had  no  title  to  or  interest  in  them  at  that  time.  The  exception 
to  this  finding  presents  the  question  in  this  conrt  whether  it 
was  proVedy  by  unconflicting  evidence,  that  he  had  any  title 
to  the  mortgages  at  that  time.  Upon  this  point  the  evidence 
showed  that,  at  the  time  of  the  assignment  by  Blydenburg, 
Bingham  had  possession  of  the  mortgages,  and  retained  such 
possession  down  to  the  time  of  the  trial ;  that  he  had 
advanced  to  and  paid  some  money  for  Blydenburg,  the  amount 
of  which  was  somewhat  uncertain;  that  Blydenbnrg  had 
assigned  to  him  several  other  mortgages,  amounting  to  a  sum 
less  than  the  money  advanced  and  paid.  This  was  the  sub- 
stance of  all  the  evidence  as  to  Bingham's  title  or  interest  in 
the  mortgages.  A  chose  in  action  may  be  sold  or  pledged 
without  writing ;  and  such  sale,  if  otherwise  valid,  will  give 
a  title  to  the  purchaser.  But  the  question  in  the  present 
case  is  whether  the  evidence  proved  a  sale  or  pledge.  The 
counsel  for  the  appellant  insists  that  proof  of  an  advance  of 
money  by  Bingham,  coupled  with  proof  of  his  possession  of 
the  mortgages,  established  the  fact,  either  of  a  purchase  of 
the  mortgages  by  him  or  their  pledge  to  him  as  a  security  for 
such  money^  and  cites  Rockwell  cmd  others  v.  Hobhy  (2  Sand- 
ford's  Ch.)  in  support  of  his  position.  In  that  case  it  was 
shown  that  the  plaintiff's  testator  had  advanced  money  to 
one  who  held  a  bond  and  mortgage  against  the  defendant  to 
its  whole  amount  at  defendant's  request,  which,  without 
being  assigned  or  discharged,  were  left  in  the  hands  of  the 
attorney  of  the  holder  and  party  advancing  the  money,  and 
was  lost.  The  testator  had,  at  the  time  of  his  death,  in  his 
possession  the  deed  given  to  the  defendant  of  the  mortgaged 
premises.  There  was  other  evidence  tending  to  show  that  it 
was  the  understanding  of  the  defendant  that  the  testator  had 
a  lien  upon  the  mortgaged  premises.  Held  that  he  was  to 
be  regarded  as  an  equitable  mortgagee  of  the  premises  to  the 
amount  of  the  money  advanced.  It  will  be  seen  that  this 
was  a  much  stronger  case  for  the  plaintiff  than  is  that  of  the 
defendant,  Bingham,  in  the  present.  The  testator  advanced 
the  money,  at  the  request  of  the  defendant,  to  the  holder  of 
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a  mortgage  upon  premises  owned  by  her.  The  mortgage 
was  not  satisfied,  and  the  testator  had  a  right  to  require  an 
assignment,  and  hold  it  as  security  for  the  money  advanced. 
This  would  have  been  done  in  the  natural  course  of  transact- 
ing the  business,  of  which  the  defendant  could  have  had  no 
ground  of  complaint.  The  holder  of  the  mortgage  might,  in 
equity,  have  been  compelled  to  execute  an  assignment  to  the 
testator.  It  is  true  that,  in  the  opinion  of  the  court,  much 
weight  is  given  to  the  possession  of  the  title  deed  of  the 
defendant  by  the  testator ;  and  cases  are  cited  from  the  Eng- 
lish equity  courts,  ly^lding  that  possession  of  title  deeds  by  a 
party,  coupled  with  proof  of  an  advance  of  money  by  him  to 
the  owner,  is  sufficient  evidence  to  decree  an  equitable  mort- 
gage in  favor  of  such  party  for  the  money  advanced.  In  that 
country,  a  very  common  mode  of  securing  a  loan  of  money  is 
by  depositing  the  title  deeds  of  the  borrower  with  the  lender 
for  that  purpose ;  and  such  deposit  constitutes  a  mortgage  in 
equity.  But  here  mortgages  are  very  rarely  transferred  by 
an  agreement  and  delivery  without  writing;  and,  in  the 
absence  of  written  evidence,  there  is  a  presumption  against 
any  transfer.  In  the  present  case  the  assignment  of  the 
other  moitgages  by  Blydenburg  to  Bingham  shows  that,  in 
the  transaction  of  this  kind  of  business,  they  acted  in  con- 
formity with  the  prevalent  usage ;  that  when  it  was  their 
intention  to  transfer  the  title  an  assignment  of  the  mortgages 
was  executed.  Under  the  evidence  in  this  case  no  legal 
error  was  committed  by  the  judge  in  his  finding  that  Bing- 
ham had  no  title  to  the  mortgages. 

The  judgment  appealed  from  must  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Charles  Bbooks,  Plaintiff  in  Error,  v.  The  People  of  the 
State  op  New  Yoek,  Defendants  in  Error. 

In  order  to  constitute  the  crime  of  robbery  in  the  first  degree,  as  defined 
by  the  statute  (2  Rey.  Stat ,  677,  §  55),  it  is  not  necessary  that  the  one 
from  whose  person  or  in  whose  presence  the  property  is  taken  should  be 
the  actual  owner  thereof  As  against  the  robber,  he  is  the  owner  of  all 
goods  in  his  possession  and  custody,  whereof  he  is  robbed. 

(Submitted  May  8, 1872 ;  decided  May  21, 1872.) 

Ebbor  to  the  General  Term  of  the  Supreme  Court  in  the 
first  judicial  department,  to  review  judgment  affirming  con- 
viction of  plaintiff  in  error  of  the  crime  of  robbery  in  the 
first  degree. 

The  plaintiff  in  error,  together  with  one  John  Williamson, 
was  convicted  of  robbery  in  the  first  degree,  for  taking  cer- 
tain articles  of  clothing  in  the  presence  of  Margaret  Purcell, 
against  her  will,  and  by  putting  her  in  fear  of  immediate 
injury.  There  were  two  counts  in  the  indictment,  one 
charging  the  goods  to  be  the  property  of  Margaret,  the  other 
that  it  was  the  property  of  John  Purcell,  her  father. 

Margaret  Purcell  was  a  child  eleven  years  of  age,  the  daugh- 
ter of  John  and  Sarah  Ann  Purcell.  On  the  evening  of  the 
7th  of  April,  1871,  the  parents  left  home  to  attend  church, 
leaving  the  child  Margaret  the  sole  occupant  of  the  apart- 
ments. Between  nine  and  ten  o'clock,  and  while  the  parents 
were  absent,  the  defendants  in  the  indictment  came  to 
the  apartments,  and  while  Williamson  held  a  pistol  to  Mar- 
garet's head,  threatening  to  blow  her  brains  out  if  she  moved, 
the  plaintiff  in  error.  Brooks,  took  from  a  trunk,  in  the  pre- 
sence and  sight  of  Margaret,  the  property  described  in  the 
indictment.  The  defendants  each  took  a  bundle  of  the  pro- 
perty and  left  the  house  together.  The  child  testified  that 
she  was  in  great  fear. 

The  property  taken  was  articles  of  clothing,  etc.,  purchased 
by  John  Purcell  for  his  wife. 
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WiUia/m  F.  Kmtdng  for  the  plaintiff  in  error.  The  child 
in  charge  of  the  goods  had  nb  property  in  them,  and,  there- 
fore, the  evidence  would  not  support  the  indictment.  {Regina 
V.  Chreen^  37  E.  L.  &.  Q.,  Ct.  of  Crim.  Aps ;  Rex  v.  Hutch- 
inaan,  1  Russ  &  Ryan ;  2  East,  P.  C,  662,  653 ;  Stat.  3  W. 
&  M.,  chap.  9,  §  1 ;  Hite  v.  ITie  State,  9  Yerger,  198 ;  Peo- 
pie  V.  Bennett,  37  N.  Y.,  117.)  To  constitute  robbery,  under 
the  statute,  th6  property  must  be  taken  from  the  person  or  in 
the  presence  of  the  owner.  (3  R.  S.,  6th  fed.,  956.)  The  pro- 
perty was  the  separate  property  of  the  mother,  and  should 
have  been  laid  as  such.  {AcJdey  v.  Tarhox,  31 N.  Y.)  Where 
a  person  is  convicted,  and  an  indispensable  element  is  want- 
ing, there  being  no  proof  in  the  case  of  its  existence,  the 
court  will  review  on  writ  of  error,  although  no  valid  excep- 
tion was  taken.  {McCann  v.  Ttie  People,  6  Parker's  Cr.  R., 
629;  Bams  v.  Spencer,  24  N.  Y.,  390;  Hilliard  on  New 
Trials,  363,  §  36.) 

John  R.  Fellows  for  the  defendants  in  error.  A  party  in 
possession  of  a  chattel  is,  to  all  intents,  the  legal  owner, 
except  as  to  the  rightful  owner,  and  especiaUy  as  against  any 
wrong-doer  or  criminal  trespasser.  {Rexv.  Deakm,  2  Leach, 
4th  ed.,  862;  People.v.  BenneU,  37  N.  Y.,  117,  and  cases 
therein  cited ;  State  v.  Addmgton,  1  Bailey,  310 ;  3  R.  8., 
6th  ed.,  956,  §  57.)  The  age  of  the  person  in  possession  of 
the  goods  cannot  be  material.    {People  v.  Kendall,  25  Wend.) 

Pbokham,  J.  The  prisoner  was  indicted  for  robbery  in  the 
first  degree,  in  feloniously  taking  property  of  complainant's 
daughter  from  her  person  by  violence.  The  second  count 
charged  it  to  be  the  property  of  her  father.  The  testimony 
showed  that  the  girl's  parents  lived  on  the  third  floor  of  a 
house,  and  upon  this  occasion  left  the  house  in  the  girl's  sole 
charge,  and  in  their  absence  this  robbery  was  committed  by 
putting  this  girl  in  bodily  fear. 

Under  the  facts  disclosed,  the  father,  and  not  the  mother, 
was  the  owner,  though  the  things  had  been  purchased  with 
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his  money  for  the  mother.  {Orane  v.  Williams  7  Gray,  337 ; 
MoCormick  v.  Penn.  Cen.  JR.  i?.,  Ante,  p.  303.)  It  is 
insisted  that  the  daughter  is  not  the  owner,  and  hence,  the 
indictment  cannot  be  sustained.  The  statute  defines  robbery 
in  the  first  degree  as  follows :  "  Every  person  who  shall  be 
convicted  of  feloniously  taking  the  personal  property  of 
another  from  his  person  or  in  his  presence  and  against  his  will, 
by  violence  to  his  person,  or  by  putting  such  person  in  fear 
of  some  immediate  injury  to  his  person,  shall  be  adjudged 
guilty  of  robbery  in  the  first  degree."    (2  R.  S.,  677,  §  55.) 

By  reference  to  the  notes  of  the  revisors,  it  seems  it  was 
not  their  intention  to  alter  the  common  law  as  to  the  owner- 
ship of  the  property  taken.  They  say  it  is  "  defined  accord- 
ing to  2  East,  ch.  16,  §§  125,  129 ;  the  material  ingredient 
in  this  offence  being  that  it  is  done  against  the  will,  by  vio- 
lence or  by  fear  of  immediate  injury."  (5  R.  S.,  Edm.  ed., 
54:8.)  But  there  is  nothing  in  the  definition  in  East'  that 
requires  the  property  taken  to  belong  to  the  person  robbed. 

The  elementary  writers  generally  insert  no  such  require- 
ment. (1  Hale  PI.  Or.,  532 ;  4  Blac.  Com.,  241 ;  2  Euss.  on 
Cr.,  4th  ed.,  98,  p.  in  mar.,  867 ;  Hawk.,  95,  ch.  34.) 

Lord  Coke  defines  it  to  be  a  ^^  felonious  taking  away  of  a 
man's  goods  from  his  person ;  and  it  is  called  robbery  because 
the  goods  are  taken,  as  it  were,  de  la  robe.  But  sometimes  it 
is  taken  in  a  larger  senseV'    (Co.  Litt.,  288,  a.) 

This  is  not  a  careful  -definition,  as  it  omits  all  idea  of  force 
or  violence,  or  of  putting  in  fear  in  the  taking.  The  subject 
is  not  there  discussed,  and  the  definition  is  a  simple  definition 
of  larceny  from  the  person.  By  the  commoli  law,  robbery  is 
larceny  from  the  person  or  in  his  presence,  accompanied  by  vio- 
lence or  by  putting  in  fear.  (See  the  writers  before  cited ;  1 
Leach  Cr.,  4th  ed.,  195 ;  Com.  v.  Clifford^  8  Cush.,  215 ; 
2  Buss,  on  Cr.,  101,  4th  ed.) 

No  case  is  referred  to ;  and  I  have  found  none  requiring 
that  the  "property  taken  should  belong  to  the  person  robbed. 

On  the  contrary,  in  a  late  case,  a  prisoner  was  indicted  for 
robbing  one  of  another's  property,  and  no  objection  on  that 
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ground  was  taken  to  the  indictment.  {Regina  v.  Hvdick,  8 
Car.  &  P.,  237.) 

I  am  satisfied  that  it  was  not  necessary,  to  constitute  rob- 
bery  at  common  law,  that  the  property  taken  should  belong 
to  the  person  robbed. 

Unless  our  statute  has  made  a  change  in  this  respect,  with- 
out seemingly  intending  it,  this  conviction  was  clearly  right. 

The  language,  "  taking  the  personal  property  of  another  " 
(that  is,  of  some  one  other  than  the  prisoner)  "from.Ai*  per- 
son, or  in  his  presence,"  taken  literally,  declares  that  the 
person  robbed  must  own  the  property  taken ;  that  it  must  be 
his.  But  this  does  not  mean  that  it  should  be  absolutely 
his.  It  means  that  the  property  taken  must  be  from  the  per- 
son, or  in  the  presence  of  the  person,  robbed.  That  is  the 
only  point  of  this  provision;  not  that  it  shall  necessarily 
belong  to  that  person.  Most  sound  rules  for  the  interpreta- 
tion of  statutes  would  give  these  words  this  meaning. 

There  was  no  evil  which  such  a  change  would  remedy. 
Hence  none  could  have  been  aimed  at.  The  only  evil 
result,  as  all  must  admit,  would  be  produced  by  the  change 
claimed  in  the  statute  by  the  prisoner's  counsel. 

K  all  property  found  in  the  actual  custody  of  the  person 
robbed  be  not  held  to  be  his  property,  under  this  act,  then, 
whenever  the  master  of  the  house  be  absent,  the  house  may 
be  robbed  with  impunity,  so  far  as  robbery  is  concerned ;  it 
is  larceny,  but  no  robbery.  So  if  a  servant  be  entrusted  with 
money  to  deposit  in  a  bank,  and  is  robbed  on  his  way,  it  is 
larceny  merely,  but  no  robbery.  In  my  opinion,  though 
such  a  construction  is  within  the  letter  it  is  not  within  the 
spirit  or  purpose  of  the  act ;  and,  so,  not  within  the  act.  A 
purpose  to  change  the  common  law  should  not  be  imputed, 
unless  that  purpose  be  plainly  evinced.  It  is  the  policy  of 
our  law  to  enact  general  statutes  as  far  as  may  be.  England 
has  several  more  statutes  on  this  subject.  (See  2  Russ  on 
Or.,  4th  ed.)  Such  a  construction  as  is  claimed  for  the 
prisoner  would,  as  we  have  seen,  require  another  statute. 

If  wrong  in  this  construction,  then  the  question  arises,  was 


440  Bbooks  v.  The  People.  [^^7» 

Opinion  of  the  Court,  per  Pbckham,  J. 

this  girl  the  owner  of  the  property  taken  1  This  point  is 
largely  discussed  in  the  books. 

On  the  one  side  it  is  held  she  is  not  the  owner,  npon  the 
ground  that  she  is  the  mere  servant  of  the  owner,  her  father; 
that  her  possession  is  his ;  and  that,  therefore,  she  has  no 
possession  and  no  special  property  in  the  things  taken.  (2 
East  PI.  Cr.,  652,  663,  and  cases  there  cited ;  li.  v.  Green, 
37  Eng.  L.  and  Eq.  E.,  698.)  The  last  is  very  nearly  this 
case.  On  the  other  side  it  is  held,  that  a  person  having  the 
actual,  as  against  the  constructive,  possession  of  the  owner, 
having  the  charge  of  the  property,  may  be  regarded  and 
stated  as  the  owner  as  against  all  wrong-doers. 

Such  is  the  principle  of  the  case  of  H,  v.  Taylor  (1  Leach, 
396),  where  a  coach  glass  of  a  gentleman's  coach,  standing  in 
a  coach  master's  yard,  was  stolen ;  and  it  was  charged  and 
held  to  be  the  property  of  the  coach  master.  So  where  pro- 
perty was  stolen  from  a  coach  box  on  its  journey,  held,  it 
might  be  laid  as  the  property  of  the  driver.  For  though, 
"  as  between  him  and  the  proprietors  of  the  coach,  on  this 
prosecution,  the  law  considers  the  driver  to  have  the  bare 
charge  of  the  goods  belonging  to  the  coach ;  but,  on  a  charge 
against  any  other  person  for  taking  them  tortiously  from 
driver's  custody,  he  must  he  considered  as  the  possessor." 
{Bex  V.  Drakin,  2  Euss  on  Cr.,  94,  in  margin.)  So  pro- 
perty in  clothes  of  child  may  be  laid  as  in  father  or  child. 
(2  id.,  84,  95,  marg.  p.)  So  of  goods  stolen  at  an  inn,  the 
property  may  be  laid  in  the  landlord  or  in  the  owner.  There 
are  many  other  cases  where  it  may  be  charged  in  either  of 
several  parties. 

In  a  case  in  this  court  one  judge  held,  in  substance,  that 
property  might  be  laid  as  in  the  actual  possessor ;  and  another 
judge  held  the  opposite,  and  the  point  was  not  decided. 
{People  V.  Bennett^  37  N.  Y.,  117 ;  see  State  v.  Addington^ 
1  Bailey,  310 ;  Owefi  v.  State^  6  Hump.,  330,  in  point.) 

The  only  objection  stated  in  the  books  to  a  wrong  owner 
being  named  is  that  the  prisoner  might  be  indicted  again  on 
a  charge  of  larceny  from  the  true  owner.    If  our  statute  be 
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construed  as  claimed  by  prisoner's  counsel,  such  an  objection 
could  have  no  force.  Because,  if  the  property  did  not  belong 
to  the  person  robbed,  then  there  is  no  robbery.  It  must  be 
charged  as  his,  or  there  could  be  no  indictment  for  this 
offence. 

I  see  no  objection  to  holding  the  law  to  be  as  declared  in 
the  coach  driver's  case,  that  the  girl  is  the  owner  as  against 
all  tort-feasors ;  but  as  between  her  and  her  father  or  master, 
he  had  the  possession  and  title.  Clearly,  if  the  legislature 
intended,  by  this  act,  to  say  that  the  person  robbed  should  be 
the  owner  of  the  goods  taken,  then  they  could  have  intended 
no  more  than  that  he  should  be  the  owner  as  against  the 
robber ;  that  he  should  have  the  actual  custody  or  charge  of 
the  property  taken;  the  actual  possession  as  against  the 
wrong-doer ;  but  the  mere  charge  as  against  the  real  owner 
in  any  prosecution  by  him. 

In  other  words,  the  act  intended  that  the  person  robbed 
should  be  regarded  as  the  owner,  as  against  the  robber,  of  all 
goods  whereof  he  was  robbed. 

He  must  have  a  possession  or  custody  of  the  goods  or  they 
could  not  be  taken  "from  the  person  or  in  his  presence  by 
violence  to  his  person,  or  by  putting  him'  in  fear  of  some 
immediate  injury  to  his  person." 

This  construction  secures  all  his  rights  to  the  prisoner. 
The  other  repeals  the  law  of  robbery  as  to  every  house  in 
Kew  York  city  and  in  the  State  as  soon  as  its  master  leaves 
it.  The  latter  result  I  do  not  think  the  law-makers  intended. 
In  my  opinion  the  property  may  be  laid  as  belonging  either 
to  the  actual  owner  or  to  the  person  robbed. 

The  judgment  should  be  affirmed,  with  costs.. 

All  concur. 

Judgment  affirmed. 
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William  G.  Zinn  et  al.,  KespondentB,  v.  Thb  Kew  Jesbet 

Steamboat  Compant,  Appellant. 

A  common  carrier  has  not  performed  his  contract  as  carrier  until  he  has  deliv- 
ered or  offered  to  deliver  the  goods  to  the  consignee,  or  done  what  the  law 
esteems  equivalent  to  delivery.  When  the  consignee  is  unknown  to  the  car- 
rier, a  due  effort  to  find  him  and  notify  him  of  the  arrival  of  the  goods  is 
a  condition  precedent  to  the  right  to  warehouse  them ;  and  if  a  reason- 
able and  diligent  effort  is  not  made,  the  carrier  is  liable  for  the  conse- 
quences of  the  neglect  What  is  due  and  reasonable  effort  and  diligence 
depends  upon  the  circumstances  of  each  case,  and  is  a  question  of  &ct 
for  the  jury. 

Where,  because  of  neglect  of  the  carrier  to  find  the  consignee,  and  the  conse- 
quent delay  in  delivery  of  the  goods,  they  have  depreciated  in  value,  the 
fact  that  the  consignee  after  receiving  notice  neglects  to  remove  them  in 
a  reasonable  time  does  not  raise  a  question  of  concurrent  negligence. 
After  such  notice  and  reasonable  time,  the  goods  are  at  the  risk  of  the 
owner,  and  the  carrier  is  not  liable  for  subsequent  depreciation.  The 
duties  of  carrier  and  consignee  are  not  concurrent,  but  in  succession,  that 
of  the  latter  growing  out  of  the  performance  of  duty  by  the  former,  and 
their  acts  of  negligence  cannot  contribute  to  the  same  injury. 

(Argued  May  8, 1872 ;  decided  May  21, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  in  favor  of  plaintiff 
entered  upon  an  order  denying  motion  for  a  new  trial  and 
directing  judgment  upon  a  verdict. 

This  is  an  action  to  recover  damages  alleged  to  have  been 
sustained  by  plaintiffs  in  consequence  of  defendant's  neglect 
to  fulfill  the  obligations  resting  upon  it  as  a  common  carrier. 

On  the  15th  day  of  October,  1866,  the  firm  of  T.  C.  Wood 
&  Co.,  of  Augusta,  Michigan,  shipped  to  the  respondents  by 
the  Michigan  Central  Railroad  Company  two  boxes  of  mer- 
chandise, marked  "Zinn,  Aldrich  &  Co.,  New  Tork." 

On  the  27th  day  of  October,  1866,  they  were  delivered  to 
defendants  at  the  city  of  Albany  to  carry  to  the  city  of  New 
York.  The  goods  arrived  in  New  York  on  the  28th  of  Octo- 
ber. Defendant  made  no  personal  delivery  of  them  to  plain- 
tifis,  and  sent  them  no  notice  of  the  arrival  of  the  goods.     On 
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the  30th  of  October  the  goods  were  taken  from  the  dock  by 
tha  carman  of  the  appellants  and  stored  with  Sharp  &  Par- 
sons, public  warehousemen,  at  No.  357  Washington  street,  in 
the  city  of  New  York. 

Plaintiffs  occupied  the  stores  Nos.  80  and  82  Leonard  street, 
New  York  city.  They  were  dry  goods  jobbers  and  shippers 
of  goods.  The  appellant  did  not  inquire  for  Zinn,  Aldrich  & 
Co.,  of  any  person  by  the  name  of  Zinn.  The  first  informa- 
tion plaintiffs  received  that  the  goods  had  arrived  was  on  the 
16th  of  February,  1867.  They  received  them  on  or  about  the 
16th  of  April,  1867,  from  Sharp  &  Parsons.  The  goods  had 
depreciated  in  value  before  notice,  and  were  worth  less  on  the 
15th  of  April  than  on  the  16th  of  February. 

On  these  &ct8  the  jury  found  a  verdict  for  respondents  for 
$430.69.  Defendant's  counsel  moved  for  a  new  trial  on  the 
judge's  minutes,  which  was  denied,  and  on  motion  of  appel- 
lant's counsel  it  was  ordered  that  the  exceptions  herein  be 
heard  in  the  first  instance  at  General  Term. 

TT.  P,  Prentice  for  the  appellant. 

Hejiry  If,  Beach  for  the  respondents.  Appellant's  excep- 
tions to  the  rulings  of  the  court  cannot  be  sustained,  not  being 
specific.  (^Fountam  v.  Pettee^  38  N.  Y.  R.  184 ;  MdUory  v. 
Perki/M^  9  Bosw.,  572;  Jackecn  v.  Hotiby^  20  Johns.,  357; 
Elwood  V.  Diefendorfy  5  Barb.,  398 ;  Pearson  v.  Fiake^  2 
Hilt.,  146 ;  Binaae  v.  Wood,  37  N.  Y.,  526.)  The  question 
of  negligence  was  for  the  jury  to  decide.  {Harris  v.  N,  J. 
R,  R.  Co.j  20  N.  Y.,  238.)  Appellant  waived  its  exception 
to  the  judge's  refusal  to  nonsuit  plaintiffs  by  putting  in  further 
evidence.  {CoUgrove  v.  H.  and  N.  H.  R,  R.  Co.y  6  Duer, 
382.)  Notice  to  the  owner  or  consignee  of  the  arrival  of 
goods  and  a  reasonable  time  and  opportunity  after  notice  to 
remove  them  are  in  lieu  of  personal  delivery  so  far  as  to 
change  the  strict  liability  of  the  carrier  to  that  of  a  warehouse- 
man. {McDonald  v.  West  R.  R.  Corp.,  34  N.  Y.  R.,  501 ; 
N(yrtKrop  v.  8.  B,  and  N.  Y.  R.  R.  Co.y  2  Tiff.  Op.,  186, 
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188 ;  Fenner  v.  B.  and  S.  L.  R.  B.  Co.,  4A  N.  Y.  R,  505; 
Redmond  v.  Ziv.,  etc.,  Steamship  Co.,  56  Barb.,  320 ;  Coo'k 
V.  Erie  RaUway  Co.,  58  id.,  312,  324 ;  Hedges  H.  B.  B.  B. 
Co.,  6  Robt.,  119 ;  Witbech  v.  BoUand,  46  N.  Y.  R,  la) 
The  negligence  of  respondents,  which  could  prevent  their 
recovery,  mast  be  such  as  alone  produced  the  loss  without  the 
fault  of  the  appellant.    (Redfield  on  Oarriers,  155,  note  15.) 

Allex,  J.  Commom  carriers  assume  not  only  the  safe 
carriage  and  delivery  of  property  to  the  consignee,  but  also 
that  merchandise  and  other  property  received  by  them  for 
transportation  shall  be  carried  to  the  place  of  destination  and 
delivered  with  reasonable  dispatch ;  and  for  any  unreasonable 
delay,  either  in  the  transportation  or  its  delivery  after  its 
arrival  at  the  terminus  of  the  route,  they  are  responsible, 
{Hand  v.  Bayne%,  4  Whart.,  204 ;  Baphasl  v.  Pickford,  6 
Scott  Ch.  N.  R.,  478 ;  Blackstock  v.  N.  T.  and  E.  B.  Co^ 
20  N.  Y.,  48  ;  Black  v.  Baxendaie,  1  Exch.,  410.)  The  liar 
bility  of  the  carrier  to  answer  for  the  non-delivery  of  goods, 
or  the  want  of  reasonable  expedition  in  their  delivery,  after 
their  arrival  at  the  place  of  their  destination,  was  not  contro- 
verted upon  the  trial. 

The  defendant  in  this  action  was  not  bound  to  deliver  the 
merchandise  to  the  consignees  at  their  place  of  business.  A 
delivery  or  offer  to  deliver  at  the  wharf  would  have  discharged 
the  carrier  from  all  responsibility  as  such  carrier.  Carriers 
by  water  or  railroad  are  not  held  to  a  delivery  of  goods  to  the 
consignees  at  any  place  other  than  at  the  wharf  of  the  vessel 
or  the  railroad  station,  and  a  notice  to  the  consignee  of  the 
arrival  of  the  goods,  and  of  a  readiness  to  deliver,  comes  in  place 
of  a  personal  delivery,  so  far  as  to  release  the  carrier  from  the 
extraordinary  and  stringent  liability  incident  to  that  class  of 
bailees.  {Gibson  v.  Cvlver,  19  W.  R.,  305  ;  Eiskv.  Newton, 
1  Den.,  45 ;  Eenner  v.  Buff,  and  St.  L.  B.  Co.,  44  N.  Y.,  505.) 

If  the  consignee  is  present  the  goods  may  be  tendered  or 
delivered  to  liim  personally,  and  he  is  bound  to  remove  them 
within  a  reasonable  time.    If  he  is  not  present  he  is  entitled 
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to  reasonable  notice  from  the  carrier  of  their  arrival,  and 
a  &ir  opportunity  to  take  care  of  and  remove  them.  If  the 
consignee  is  unknown  to  the  carrier,  the  latter  must  use  pro- 
per and  reasonable  diligence  to  find  him;  and  if,  after  the 
exercise  of  such  diligence,  the  consignee  cannot  be  found,  the 
goods  may  be  stored  in  a  proper  place,  and  the  carrier  will 
have  performed  his  whole  duty,  and  will  be  discharged  from 
liability  as  a  carrier.  But  for  want  of  diligence  in  finding 
the  consignee  and  giving  notice  of  the  arrival  of  the  goods, 
the  carrier  is  liable  for  the  damages  resulting  from  a  delay  in 
the  receipt  of  the  goods  by  the  consignee,  occasioned  by  such 
want  of  diligence.  He  can  only  relieve  himself  from  liability 
by  storing  the  goods,  after,  by  the  use  of  reasonable  diligence, 
he  is  unable  to  find  the  consignee.  ( Wiibeck  v.  Holland^ 
45  N.  Y.,  13.)  A  common  carrier  has  not  performed  his 
contract  as  carrier  until  he  has  delivered  or  offered  to  deliver 
the  goods  to  the  owner,  or  done  what  the  law  esteems  equivar 
lent  to  a  delivery.  {Smith  v.  Nassau  amd  Lowell  R.  R.  Co,^ 
7  Foster  K.,  86 ;  Price  v.  PoweU,  3  Comst.,  322.)  When 
the  consignee  is  unknown  to  the  carrier,  a  due  effort  to  find 
him  is  a  condition  precedent  to  a  right  to  warehouse  the 
goods,  and,  as  notice  to  the  consignee,  takes  the  place  of  a 
personal  delivery  of  the  goods,  and  as  a  due  and  unsuccess- 
ful effort  to  find  the  consignee  will  alone  excuse  the  want  of 
such  notice,  it  follows  that  if  a  reasonable  and  diligent  effort 
is  not  made  to  find  the  consignee,  the  carrier  is  liable  for  the 
consequence  of  the  neglect.  What  is  a  due,  a  reasonable 
effort,  and  what  is  proper  and  reasonable  diligence,  depends 
necessarily  very  much  upon  the  circumstances  of  each  case, 
and,  in  the  nature  of  things,  is  a  question  of  fact  for  the  jury, 
and  not  of  law  for  the  court.  What  would  be  reasonably 
BufiScient  in  one  place  might  be  entirely  inadequate  and  insuffi- 
cient in  another,  and  the  extent  and  character  of  the  inquiries 
to  be  made,  in  the  exercise  of  a  reasonable  diligence  on  the 
part  of  the  carrier,  cannot  be  regulated  or  prescribed  by  any 
fixed  standard,  as  the  standard  must  shift  with  the  varying 
circumstances  of  each  case.     The  law  cannot  and  does  not 
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define  the  measure  of  dntj,  making  it  the,  same  in  all  cafies 
and  under  all  circumstances,  in  cases  like  the  present ;  and, 
therefore,  the  question  whether  the  defendant  did  use  pro- 
per and  reasonable  diligence  to  find  the  consignee  was 
properly  submitted  to  the  jury.  (  Witheck  v,  JEToUandj  supra  ; 
Westchester  and  PhiZa.  R.  R.  Co.  v.  McElwee^  67  Penn. 
St.  E.,  311 ;  HiU  v.  Humphreys,  5  W.  &  S.,  123.) 

The  motion  for  a  nonsuit  at  the  close  of  the  plaintiffs'  case 
was  properly  denied.  It  had  then  been  proved  that  the 
goods  had  been  brought  to  New  York  by  the  defendant  as  a 
common  carrier,  and  been  put  in  store ;  that  the  plaintiffs,  the 
consignees,  had  had  no  notice  or  knowledge  of  their  arrival  or 
of  their  storage,  and  that  between  the  time  of  their  landing 
in  New  York  and  their  receipt  by  the  plaintiffs  they  had 
greatly  depreciated  in  value.  No  attempt  had  been  made 
to  show  notice  of  the  arrival  of  the  goods,  or  that  the  con- 
signees were  unknown  or  could  not  be  found. 

The  doctrine  of  concurrent  negligence  has  no  application 
to  the  case.  It  was  several  weeks  after  the  landing  of  the 
goods  from  the  defendant's  steamer  on  the  wharf  in  New 
York  that  the  plaintiffs  learned  or  knew  of  their  arrival,  in 
any  view  of  the  evidence,  and  at  that  time  the  goods  had 
become,  in  a  measure,  unsalable,  and  their  market  value  was 
diminished.  From  the  time  the  plaintiffs  had  notice  of  the 
arrival  of  the  goods  and  that  they  were  subject  to  their  orders, 
and  a  reasonable  time  had  elapsed  for  their  removal,  they 
were  at  the  risk  of  the  plaintiffs,  and  no  liability  attached  to 
the  defendant  for  subsequent  depreciation  in  value.  The 
concurrent  acts  of  the  plaintiffs  and  defendant  could  not  con- 
tribute to  the  same  injury ;  their  duties  were  not  concurrent 
but  in  succession.  The  defendant's  duty  was  to  give  the 
plaintiffs  notice  or  make  due  diligence  to  find  them,  and 
until  that  was  done  the  goods  werp  at  its  risk ;  and  when  the 
duty  was  folly  performed  and  the  goods  put  in  store,  the  liar 
bility  of  the  carrier  ceased,  and  the  risk  of  loss  by  depreciation 
in  value  was  upon  the  plaintiflfe.  The  duty  and  liability  of 
the  one  grew  out  of  the  performance  of  duty  by  the  other. 
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The  defendant  gave  evidence  of  all  that  was  done  to  find 
the  consignees,  and  the  effort  made  was  very  slight,  and  would 
not  have  justified  the  court  in  ruling,  as  matter  of  law,  that 
due  and  reasonable  diligence  had  been  used  for  that  purpose. 
The  inquiries  made  were  casual,  and  no  serious  attempt  was 
made  to  find  the  consignees  or  to  give  them  notice  of  the 
arrival  of  the  goods.  Indeed,  on  cross-examination,  the  freight 
agent  of  the  defendant  testified  that  it  was  not  their  custom 
to  give  notice  to  the  people  in  the  city,  and  doubtless  the 
agents  and  servants  of  the  company  acted  under  a  mistake  as 
to  the  duty  and  legal  liability  of  the  carrier. 

There  wasjio  question  touching  the  extraordinary  liability 
of  carriers  in  the  case.  The  claim  was  not  against  the  defend- 
ant as  an  insurer  of  the  safety  of  the  property,  but  for  want 
of  ordinary  and  reasonable  diligence  in  the  performance  of  a 
duty  resulting  by  implication  from  the  contract  of  carriage. 
The  judge,  therefore,  properly  refused  to  instruct  the  jury 
upon  the  subject  of  the  extraordinary  liability  of  the  defend- 
'ant  as  a  common  carrier.  As  the  goods  had  been  shipped 
from  Michigan  by  railroad,  and  the  plaintiffs  had  no  know- 
ledge that  they  had  been  transferred  to  the  defendant  at 
Albany,  and  were  not  expecting  them  by  steamboat,  there 
was  no  occasion  for  them  to  be  on  the  look-out  for  them  on 
the  defendant's  wharf,  or  on  the  arrival  of  the  boats  of  the 
company.  There  was  nothing  to  justify  the  submission  of 
any  question  to  the  jury  on  this  branch  of  the  case.  There 
was  no  complaint,  or  reason  for  complaint,  of  the  manner  in 
which  the  cause  was  submitted  to  the  jury,  and  the  verdict  is 
conclusive  upon  the  questions  of  fact. 

The  judgment  must  be  affirmed. 

All  concur,  except  Pbckham,  J.,  not  sitting,  and  Gboveb, 
J,,  not  voting. 

Judgment  affirmed. 
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i  g  4|8|      Cabolinb  M.  Maloolm,  Appellant,  v.  Sarah  L.  Allen  et  al., 

Respondents. 

Where  a  mortgage  contains  a  clause  authorizing  the  mortgagee,  upon  non- 
payment of  interest  for  thirty  days  after  it  becomes  due,  to  elect  that  (he 
whole  amount  unpaid  shall  become  due,  after  a  default  has  occurred,  and 
the  mortgagee  has  made  his  election  in  accordance  with  the  stipulation, 
he  cannot  be  compelled  to  accept  the  interest  and  waive  the  stipulation. 
Nor  is  he  estopped  from  asserting  his  right  of  election,  by  the  commence- 
ment of  a  foreclosure  suit  prior  to  the  expiration  of  the  thirty  days,  the 
complaint  wherein  simply  sets  up  a  default  in  the  payment  of  an  install, 
ment  of  principal  then  due  and  of  the  interest  Nor  does  he  waive  his 
right  to  elect  by  receiving  the  installment  of  principal.  He  has  the 
right  to  file  an  amended  and  supplemental  complaint,  and  proceed  in  the 
action  for  the  collection  of  the  balance  unpaid. 

Where  in  such  a  case,  after  tender  of  the  interest  and  costs,  the  mortgagee 
without  amending  his  complaint  obtains  an  order  of  sale  for  the  int^est 
only,  and  perfects  judgment,  from  which  order  and  judgment  no  appeal 
is  taken,  the  court  has  power  upon  motion  and  notice  to  the  mortgagor 
to  make  a  supplemental  order  directing  a  sale,  and  payment,  out  of  the 
proceeds,  of  the  balance  of  the  mortgage  debt,  with  judgment  against  the 
mortgagor  for  any  deficiency. 

(Argued  April  80, 1872 ;  decided  May  21, 1872.) 

•  Appeal  from  order  of  General  Term  of  the  Supreme  Court 

in  the  second  judicial  department,  reversing  three  orders  of 
Special  Term  and  vacating  judgment. 

The  motion  was  granted.  From  this  order  defendants 
appealed  to  the  General  Term,  where  it  was  reversed.  The 
appeals  were  heard  together  at  General  Term,  which  reversed 
so  much  of  the  first  order  as  denied  a  stay  of  proceedings, 
reversed  the  other  two  orders,  and  vacated  and  set  aside  titie 
judgment. 

This  is  an  action  to  foreclose  a  mortgage  made  by  defend- 
ants, Sarah  L.  Allen  and  Leander  her  husband,  to  plainti£^ 
for  $9,500,  payable  in  two  installments ;  one  of  $4,500,  payable 
on  November  11th,  1870,  and  one  of  $5,000,  payable  on  Novem- 
ber 11th,  1871,  with  interest  on  the  whole  sum  at  seven  per 
cent,  payable  semi-annually.  The  mortgage  bears  date  Novem- 
ber 11th,  1869.     The  mortgage  contained  the  usual  tliirty 
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day  interest  clause ;  that  if  iixterest  should  remain  unpaid  for 
thirty  days  after  it  became  due,  the  whole  principal  should 
become  due  and  payable  at  the  option  of  the  mortgagee.  The 
first  installment  not  having  been  paid  when  it  became  due, 
this  action  of  foreclosure  was  commenced.  This  action  wag 
commenced  November  19th,  1870.  On  the  12th  of  Decem- 
ber, 1870,  plaintiff  took  a  judgment  of  foreclosure  and  sale  for 
the  sum  of  $4,891,  the  first  installment  and  interest  thereon. 
On  the  16th  December,  1870,  defendant,  Leander  L.  Allen, 
acting  on  behalf  of  his  wife,  paid  to  James  F.  Malcolm,  plain- 
tiff's attorney,  $4,500,  on  account  of  the  principal  of  the  bond 
and  mortgage,  and  it  was  agreed  that  if  the  balance,  including 
a  principal  of  $5,000,  should  be  paid  before  the  first  of  the 
next  February,  then  plaintiff  should  throw  off  the  costs  of 
this  action,  exclusive  of  disbursements.  At  the  time  of  this 
transaction  six  months  interest  on  the  whole  amount  of  the 
bond  and  mortgage  ($9,500)  had  remained  in  arrear  for  over 
thirty  days,  and  plaintiff's  attorney  then  and  there  insisted 
and  claimed  that  thereby  the  whole  principal  sum  had  become 
due. 

On  May  31, 1871,  the  attorney  for  defendant  Allen,  on  affi 
davits  showing  the  payment  of  the  sum  of  $4,600,  and  a  tendei 
on  the  30th  May,  1871,  of  the  sum  of  $660,  and  on  the  judg- 
ment roll,  obtained  an  order  requiring  plaintiff  to  show  causa 
why  the  proceedings  under  the  judgment  should  not  be  stayed, 
and  the  decree  set  aside  and  vacated  on  the  facts  set  forth  in 
the  affidavits  as  for  irregularity  because  the  judgment  was 
entered  by  default  before  the  time  to  answer  had  expired. 
An  order  was  made  on  June  13,  1871,  by  Judge  IngraJiam, 
setting  aside  the  jud^rment  and  all  proceedings  since  the  ser- 
vice of  the  summons.  Defendants  appealed  to  the  General 
Term  from  this  order. 

After  the  making  of  the  order  of  June  13,  1871,  tha 
balance  due  on  the  principal  of  said  bond  aiid:  mortgage,  and 
the  interest  on  the  whole  principal  not  haviog  been  paid .  by 
the  1st  of  February,  1871,  plaintiff  proceeded  to  take  judgment 
in  the  action,  and  on  June  22, 1871,  gave,  notice  to  defendant^ 
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attorney  of  a  motion  for  the  relief  demanded  in  the  complaint. 
On  this  motion  the  defendants  appeared,  and  such  proceed- 
ings were  had  that  an  order  of  reference  was  made. 

Defendants  Allen  appeared  before  the  referee  by  attorney. 
The  referee  reported  the  interest  as  due  only.  On  the  4th 
August,  1871,  plaintiff  took  judgment  of  foreclosure  and  sale 
for  the  amount  of  interest  due  on  the  principal  sum  at  the 
date  of  the  referee's  report.  No  appeal  was  taken  from  the 
judgment ;  but  on  June  14th,  1871,  defendants  Allen  pro- 
cured an  order  requiring  plaintiff  to  show  cause  why  she 
should  not  be  stayed  from  further  prosecuting  this  action, 
upon  payment  to  her  of  the  interest  due  on  the  bond  and 
mortgage  with  costs  and  disbursements  at  the^  time  of  the 
tender,  or  that  defendants  Allen  have  leave  to  answer  the 
complaint,  and  set  forth  as  their  defence  the  tender  and  offer. 
On  June  23d,  1871,  an  order  was  made  denying  the  motion. 
After  this  order  the  plaintiff  proceeded  to  take  the  judgment 
of  August  4th,  as  above  stated.  From  this  order  defendants 
Allen  appealed  to  the  General  Term. 

^  On  the  8th  day  of  August,  1871,  plaintiff  presented  a  peti- 
tion setting  forth  the  proceedings  in  the  action,  and  that  since 
the  commencement  of  the  action  the  second  installment  of 
$5,000  had  become  due,  and  praying  that  out  of  the  proceeds 
of  the  sale  of  the  property  she  might  be  paid  the  amount  of 
the  second  installment  and  interest  thereon,  and  the  costs  of 
the  proceeding. 

An  order  was  made  on  this  petition.  The  proceedings  m 
the  action  and  the  judgment  of  August  4th,  1871,  requiring 
defendants  Allen  to  show  cause  why  a  ftirther  order  founded 
on  the  judgment  of  August  4th,  1871,  should  not  be  made, 
directing  the  referee  named  in  the  judgment  to  sell  the  mort- 
gaged premises  for  the  purpose  of  paying  the  installment  of 
$5,000,  which  became  due  since  the  commencement  of  the 
action. 

Samuel  Hand  for  the  appellant. 

J.  C.  Ca/rter  for  the  respondents.    Defiendants  having  both 
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before  and  after  judgment  offered  plaintiff  just  what  the  judg- 
ment would  and  did  give  him,  he  was  compelled  to  accept. 
{Lansing  v.  Capron^  1  J.  Ch.,  617 ;  Campbell  v.  Macomh^  4 
id.,  534.)  Payment  and  acceptance  of  interest  in  default  is  a 
waiver  of  the  default.  {Jackson  v.  AUen^  3  Cow.,  230 ;  Jack- 
son  V.  Sheldon^  5  id.,  448.)  The  lien  of  the  mortgage  to  the 
extent  of  the  sum  due  and  tendered  was  extinguished.  {Hartley 
V.  Fatham,  1  Keyes,  222 ;  K(yrtrigKi  v.  Cady^  21  N.  Y.,  343.) 

Rapallo,  J.  The  orders  of  the  13th  and  23d  of  June* 
should  not  have  been  reversed.  At  the  time  of  the  com- 
mencement of  the  action,  on  the  19th  of  November,  1870, 
interest  and  $4,500  of  the  principal  only  were  due.  Default  in 
the  payment  of  interest  had  not  then  been  made  for  thirty 
days.  But  before  any  tender  of  this  interest  the  thirty  days 
elapsed,  and  the  plaintiff,  thereupon,  had  the  right  to  elect, 
and  did  elect,  pursuant  to  the  stipulation  in  the  bond,  that 
the  second  installment  of  $5,000  of  principal  should  also 
become  due.  This  right  was  not  waived  by  bringing  the 
action  before  the  thirty  days  had  expired,  nor  by  the  accept- 
ance of  the  installment  of  $4,500  of  principal  on  the  16th  of 
December,  after  the  expiration  of  the  thirty  days,  nor  could 
any  part  of  that  $4,500  be  appropriated  to  the  payment  of 
the  interest  in  arrear ;  for  by  the  receipt  given  at  the  time,  it 
was  appropriated  wholly  to  the  first  installment  of  principal. 
Neither  was  there  any  extension  of  the  time  of  payment  of 
the  second  installment  of  $5,000.  By  the  receipt  given 
December  16,  1870,  for  the  $4,500,  the  plaintiff  promised  to 
throw  off  tha  costs,  provided  the  balance  of  the  amount  due 
on  the  mortgage  should  be  paid  before  the  Ist  of  February, 
then  next.  This  was  no  extension  nor  waiver  of  the  stipula- 
tion by  which  the  whole  principal  became  due.  It  was  simply 
an  inducement  voluntarily  held  out  to  the  defendant  to  hasten 
the  payment  of  the  amount  due.  The  defendant  did  not 
avail  herself  of  this  arrangement,  but  on  the  30th  of  May 
tendered  merely  the  interest  and  costs.  This  the  plaintiff 
was  not  then  bound  to  accept.     The  residue  of  the  principal 
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had  then  become  due  by  reason  of  the  thirty  days  default. 
By  accepting  the  interest,  unconditionally,  she  would  have 
waived  that  default.  The  order  of  June  13,  1871,  granted 
to  the  defendant  all  the  relief  which  she  then  asked  for,  which 
was  the  setting  aside  of  the  judgment  of  December  12, 1870, 
on  the  ground  of  irregularity,  it  having  been  entered  before 
the  time  for  answering  had  expired.  The  only  stay  then 
applied  for  was  a  stay  of  proceedings  under  this  judgment. 
After  that  irregular  judgment  had  been  vacated,  a  further 
application  was  made  by  the  defendant  to  stay  the  plaintiff's 
proceedings  in  the  action,  on  payment  of  the  interest  and 
costs.  That  motion  was  properly  denied  by  the  order  of 
June  23,  1871.  The  statute,  2  K.  S.,  193,  §§  161,  162, 
Authorizes  a  dismissal  of  the  complaint  or  a  stay,  only  upon 
bringing  into  court  the  principal  and  interest  due.  When 
this  motion  was  made  the  plaintiff  had  the  right  to  insist^ 
and  did  insist,  that  the  whole  principal  had  become  due  since 
the  commencement  of  the  action.  This  was  a  sufficient 
answer  to  the  motion  to  stay  proceedings  on  th^  paj^ment  of 
interest  and  costs  only.  Although  the  complaint  only  allied 
to  be  due  the  installment  of  $4,500  and  the  interest  from 
May  11,  1870,  that  being  all  that  was  due  at  the  commence- 
ment of  the  action,  yet,  at  the  time  the  motion  was  made, 
the  plaintiff  had  the  right  to  file  an  amended  and  supple- 
menta;l  complaint  setting  up  the  thirty  day  clause  and  the 
de&ult  whereby  the  installment  of  $5^000  had  becolne  due. 
These  facts  appearing  on  the  motion,  the  court  would  not 
have  been  justified  in  dismissing  the  complaint  or  staying 
proceedings  on  payment  of  the  interest  only,  and  thereby  pre- 
cluding the  plaintiff  from  thus  proceeding  in  the  action  for  the 
collection  of  the  principal.  She  had  succeeded  in  bringing  the 
parties  into  court,  the  appellant  had  appeared  in  the  action, 
and  the  plaintiff  was  entitled  to  retain  these  advantages  and 
to  proceed  with  the  action,  unless  the  whole  amount  due  her 
was  paid. 

So  much  of  the  order  of  the  General  Term  as  reverses  the 
orders  of  June  13  and  June  23  should  therefore  be  reversed. 
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Instead,  however,  of  amending  her  complaiL'  ^  and  demanding 
judgment  for  the  principal  as  well  as  the  interest,  the  plaintiff 
moved,  on  notice  to  the  defendants,  for  the  relief  demanded 
in  the  original  complaint,  in  which  only  the  installment  of 
$4,500  and  interest  and  costs  were  demanded.  In  opposition 
to  this  n^otion  the  defendants  again  set  np  the  payment  of  tha 
$4,500,  and  the  tender  of  interest  and  costs,  and  offered  to 
pay  the  same  into  court,  but  the  court  made  the  usual  order  of 
reference  to  compute  the  amount  due. 

The  referee,  after  hearing  the  parties,  reported  duo  the 
interest  only,  which  was  within  the  amount  tendered,  and 
judgment  of  foreclosure  and  sale  was  thereupon  ordered  for 
the  purpose  of  raising  only  the  interest  and  costs. 

There  being  no  answer  in  the  case,  this  was  the  only  judg- 
ment which  could  properly  be  ordered.  (Code,  §  235.)  The 
tender  of  the  interest  and  costs  would  have  justified  tlie  court 
in  denying  the  motion  for  judgment,  on  payment  into  court 
of  the  amount  due,  according  to  the  allegation  of  the  com- 
plaint, unless  the  plaintiff  should  amend  her  complaint  and 
insert  the  supplemental  matter  showing  that  the  principal 
had  become  due.  But  the  court,  nevertheless,  made  the  order, 
and  no  appeal  has  been  taken  either  from  the  order  of  refer- 
ence to  compute,  etc.,  or  the  order  for  judgment.  The  stay 
of  proceedings  having  been  properly  refused  and  the  subse- 
quent order  for  judgment  not  having  been  appealed  from, 
that  order  was  not  properly  before  the  General  Term  for 
review,  and,  therefore,  so  much  of  the  order  of  the  General 
Term  as  vacates  the  judgment  should  also  be  reversed. 

The  only  remaining  order  is  that  of  the  15th  of  August. 
Immediately  after  the  making  of  the  order  for  judgment  of 
foreclosure  and  sale,  which  bears  date  the  4th  of  August, 
1871,  and  which  directs  the  sale  of  the  mortgaged  premises, 
or  so  much  thereof  as  may  be  necessary  to  raise  the  amount 
due  for  principal,  interest  and  costs,  the  plaintiff  presented 
her  petition  setting  up  the  facts  showing  that  since  the  com- 
mencement of  the  action  all  the  residue  of  the  principal  had 
become  due,  and  praying  that  the  mortgaged  premises  might 
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be  sold  and  that  payment  of  the  whole  amount  due  might 
be  ordered.  On  this  petition,  after  hearing  the  parties,  the 
order  in  question  was  made,  dated  August  15, 1871,  directing 
the  sale  of  the  mortgaged  premises  and  the  payment  to  the 
plaintiff,  out  of  the  proceeds  of  sale,  of  the  installment  of 
$5,000  of  principal  and  the  costs  of  the  application.  From 
this  order  an  appeal  was  taken  to  the  General  Term. 

It  is  objected,  that  the  default  by  which  the  installment  of 
$5,000  became  due,  occurred  prior  to  the  judgment  of  fore- 
closure, and  that,  therefore,  the  order  is  not  authorized  by  the 
statute. 

It  is  true,  that  for  the  reason  stated  the  case  is  not  literally 
within  the  statute  which  provides  for  sales  on  defaults  occur- 
ring subsequent  to  the  decree;  but  there  was  a  subsisting 
valid  order  of  foreclosure  and  sale,  not  appealed  from ;  and, 
independently  of  the  statute,  if  this  order  failed  to  protect  the 
equitable  rights  of  the  parties  before  the  court,  the  court 
had  the  power  to  supply  the  defect  by  a  supplementary  order. 
{Livingston  v.  Mildruniy  19  N.  Y.,  443.)    It  is  di£Scult  to  see 
in  what  other  manner  the  plaintiff  could,  at  that  stage  of  the 
proceedings,  have  obtained  the  relief  to  which  she  was  equi- 
tably entitled.     The  defendant  sustained  no  prejudice  by  that 
course.     The  application  for  the  supplementary  order  was 
made  upon  notice,  and  she  had  an  opportunity  of  contesting 
the  allegation  that  the  $5,000  of  principal  had  become  due^ 
She  has  failed  to  show  any  defence  to  the  plaintiff's  claim, 
and  the  effort  on  her  part  seems  to  have  been  throughout  to 
defeat  the  plaintiff's  right  to  collect  the  principal  of  the  mort- 
gage, which  had  become  due  by  reason  of  the'  thirty  days 
default.  Ko  merits  are  disclosed  on  the  part  of  the  defendants, 
and  although  the  proceedings  on  the  part  of  the  plaintiff  have 
not  been  conducted  with  the  most  strict  regard  to  the  rules  of 
practice,  yet  the  result  which  she  obtained  was  substantially 
correct,  and  we  think  the  General  Term  should  have  sustained 
the  order  appealed  from. 

The  portions  of  the  order  of  the  General  Term  specified  in 
the  notice  of  appeal  to  this  court  should  therefore  be  reversed. 
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and  the  orders  made  at  Special  Term,  dated  June  13, 1871| 
June  23, 1871)  and  Angust  15,  1871,  should  be  affirmed,  with 
costs. 

All  concur. 

Ordered  accordingly. 


/ 


Philo  Johnson,  Respondent,  v.  The  Hudson  Riveb  Rail- 

BOAD  Company,  Appellant. 

By  the  provisions  of  section  49  of  the  general  railroad  act  of  1850  (chap.  140, 
Laws  of  1850),  all  the  powers  and  priyileges  contained  in  the  act,  without 
distinction  or  discrimination,  were  conferred  upon  corporations  then  exist- 
ing whether  created  by  special  charter  or  formed  under  the  general  act  of 
1848 ;  but  no  duties,  liabilities  or  burdens  were  imposed  upon  them,  except 
such  as  were  contained  in  certain  sections  enumerated,  and  which  were^ 
'*  not  inconsistent  with  the  provisions  of  their  charters."  This  latter  limita- 
tion is  not  a  part  of  the  clause  granting  the  powers  and  privileges,  and  in 
no  sense  affects  it  The  legislature  intended  by  this  section  that  corpora- 
tions then  existing  should  not  only  possess  and  eigoy  like  powers  and 
privileges,  but  those  of  the  same  character,  measure  and  extent  as  were 
to  be  conferred  upon  corporations  oiganized  thereunder.  Where,  there- 
fore, a  corporation  then  existing  was  limited  by  its  charter  to  a  rate  of 
fare  for  the  carriage  of  passengers  less  than  that  prescribed  by  the  act, 
t.  e.f  three  cents  a  mile  (sub.  9,  §  28),  by  the  act  it  was  authorized  to  increase 
its  rates  to  a  sum  not  exceeding  that  thus  prescribed.  (Chubch,  Ch.  J., 
dissenting.) 

When  the  language  of  a  statute  is  definite  and  has  a  precise  meaning.  It 
must  be  presumed  to  declare  the  intent  of  the  legislature,  and  it  is  not 
allowable  to  resort  to  other  means  of  interpretation  or  by  conjecture  to 
restrict  or  extend  the  meaning. 

(Argued  September  11, 1871 ;  decided  May  21, 1872.) 

• 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  affirming  judgment  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee. 

ThiB  action  was  brought  under  the  "  act  to  prevent  extortion 
by  railroad  companies"  (chap.  185,  Laws  of  1867),  for  alleged 
taking  of  illegal  fare  by  defendant. 

Plaintiff  resided  at  Spuyten  Duyvil  and  was  a  daily  passen- 
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ger  on  defendant's  road  to  and  from  New  York.  The  dis- 
tance was  a  fraction  over  ten  miles.  Plaintiff  from  May  10, 
1865,  to  May  9,  1866,  traveled  over  the  road  526  times.  By 
the  act  nnder  which  defendant  was  incorporated  (Laws  of 
1846,  p.  •280),  as  modified  by  the  act  of  1860  (Laws  of  1850, 
p.  14),  defendant  was  prohibited  from  charging  for  way  travel 
a  greater  sum  than  two  and  a  half  cents  a  mile  during  Decem- 
ber, January,  February  and  March,  and  two  cents  per  mile 
for  the  residue  of  the  year.  It  charged  plaintiff  thirty  cents 
fare  from  Spuyten  Duyvil  to  New  York  during  the  months 
mentioned  and  twenty-five  cents  the  balance  of  the  year. 

The  referee  found  that  defendant  charged  a  greater  fare 
than  was  authorized,  and  was  liable  to  pay  the  penalty  of 
fifty  dollars  for  each  time  proved,  and  directed  judgment  for 
the  amount  thereof,  together  with  the  excess  of  fare,  to  wit : 
the  sum  of  $26,315.01.    Judgment  was  entered  accordingly. 

Charles  <?'  Conor  for  the  appellant.  Where  the  language 
of  an  act  is  dear  and  explicit,  the  court  has  no  power  to.  give 
it  a  different  effect.  {BidwM  v.  WhittakeVy  1  Manning,  479 ; 
Pearoe  v.  Atwood^  13  Mass.,  343.)  To  extend  the  forty-ninth 
section  of  the  act  of  1850,  so  as  to  involve  excusable  misinter- 
pretation in  vindictive  penalties,  would  violate  sound  prin- 
ciples. (1  Black.  Com.,  p.  88,  sub.  4,  Wendell's  note,  40 ; 
Fish  V.  Fisher y  2  John.  Case,  p.  90  ;  United  States  v.  Cwntrily 
4  Cranch  U.  S.  R.,  167 ;  In  re  Schooner  Entefprize^  1  Paine*s 
C.  C.  R.,  33,  34 ;  Commonwealifi  v.  Macomber^  3  Mass.  R., 
^67 ;  Parry  v.  Croydon  Oas  Co,,,  15  J.  Scott's  Com.  Bench 
Rep.  [N.  S.],  575,  576.) 

« 

jE  M.  Wight  for  the  respondent.  Defendant  was  limited 
by  its  charter  to  the  rate  of  fare  therein  prescribed.  This 
power  was  not  extended  by  the  general  railroad  acts.  {Chase 
v.  N.  T.  C.  R.  R,  Co.,  26  N.  Y.,  524;  NeUis  v.  N.  Y.  C.R. 
R.  Co.,  30  id.,  513 ;  Dickson  v.  U.  R.  R.  R.  Co.,  12  id.,  314.) 

Allen,  J.  The  right  of  the  defendant  to  demand  and 
receive  for  the  transportation  of  passengers  a  greater  sum 
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tlian  that  allowed  hj  its  act  of  incorporation,  as  modified  in 
1850,  depends  upon  the  interpretation  of  the  4:9th  section  of 
the  general  railroad  law*  of  the  same  year,  enacted  some  two 
months  after  the  amendment  of  the  charter  referred  to. 

By  the  act  incorporating  the  defendant,  as  modified  by  chap- 
ter 9  of  the  Laws  of  1850,  the  "  power  and  privilege  "  was 
conferred  upon  the  corporation  to  fix,  regulate  and  receive 
tolls  and  charges  for  the  transportation  of  passengers  at  rates 
for  way-travel  not  exceeding  two  and  a  half  cents  per  mile  for 
each  passenger  and  his  ordinary  baggage,  during  four  months, 
and  two  cents  during  the  residue  of  the  year.  (Iiaws  of  1846, 
p.  272 ;  Laws  of  1850,  p.  14.)  The  franchise  or  privilege  was 
restricted  and  limited  by  the  terms  of  the  legislative  grant, 
the  restriction  and  limitation  being  a  constituent  part  of  the 
grant  itself.  There  was  no  general  privilege  of  regulating 
and  demanding  toll  for  the  transportation  of  passengers,  but 
the  right  was  restricted  within  prescribed  limits.  The  privi- 
lege was  by  its  very  terms  of  a  limited  and  restricted  charac- 
ter ;  a  franchise  limited,  in  its  exef cise,  to  the  rates  prescribed 
by  the  stathte  conferring  it.  It  was  a  privilege  of  transport- 
ing passengers  for  hire  at  rates  not  exceeding  those  specified 
by  the  act.  Similar  privileges  had  been  conferred  by  the 
legislature  upon  other  railroad  corporations,  but  never  had 
the  privilege  been  granted  with  the  same  restrictions.  The 
privileges  of  this  character  enjoyed  by  other  corporations  were 
more  liberal,  and  were  not  therefore  the  same.  The  power 
of  demanding  and  receiving  two  cents  per  mile  for  a  given 
service  is  of  the  same  general  character  as  that  of  demanding 
and  receiving  a  larger  sum  for  the  same  service,  but  it  is  not 
the  same  power. 

Two  bridge  companies  may  each  have  the  right  to  tolls,  but 
if  one  is  restricted  to  a  toll  of  two  cents  for  each  passage  while 
the  other  may  receive  a  larger  sum,  or  may  regulate  its  own 
charges  without  limit,  the  privileges,  the  franchises  and  pow- 
ers of  the  two  are  materially  diflerent  in  extent,  description 
and  pecuniary  value.  Prior  to  1850  the  legislature  had 
granted  to  the  defendant  the  privilege  of  receiving  one  sum 
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for  the  transportation  of  passengers,  and  to  other  like  corpo- 
rations the  privilege  of  receiving  a  greater  sum  for  the  same 
service.  Up  to  1848,  all  railroad  corporations  were  created 
bj  special  acts  of  the  legislature,  the  charter  of  each  prescrib- 
ing its  special  duties  and  privileges. 

By  the  Constitution  of  1846,  as  well  to  place  all  corpora- 
tions of  the  same  character  upon  the  same  general  footing, 
with  uniform  powers,  privileges  and  duties,  as  to  obviate  the 
necessity  of  much  special  legislation,  corporations  were  author- 
ized to  be  formed  under  general  laws,  and  the  creation  of  any, 
except  for  municipal  purposes,  and  in  cases  where  the  objeots 
of  the  corporation  could  not  in  the  judgment  of  the  legislature 
be  attained  under  the  general  laws,  was  prohibited.  (Const., 
art.  8,  §  1.)  One  design  was,  that  all  that  desired  to  transact 
business  in  a  corporate  capacity  might  do  so  upon  an  equality, 
and  with  equal  privileges  and  liabilities,  with  uniform  pow- 
ers, and  under  uniform  restraints.  Equality  between  corpo- 
rations themselves,  as  well  as  equality  between  corporations 
and  individual  citizens,  so  far  as  the  latter  was  practicable, 
was  in  the  minds  of  the  convention  in  framing  this  part  of 
the  Constitution. 

Not  only  was  the  policy  of  equality  of  privileges  among 
corporations  of  the  same  class  and  general  character,  includ- 
ing municipal  corporations,  advocated,  but  uniform  restrictions 
upon,  and  liabilities  of  all  corporations  urged  by  some  who 
took  part  in  the  debates  of  the  convention. 
*  The  first  general  act  for  the  formation  of  railroad  corpora- 
tious,  pursuant  to  this  constitutional  requirement,  was  passed 
March  27,  1848.  (Laws  of  1848,  p.  221.)  By  the  10th  sub- 
division of  section  19,  corporations  formed  under  the  act  were 
permitted  to  regulate  the  tolls  and  compensation  for  the  trans- 
portation of  passengers  at  rates  not  exceeding  three  cents  per 
mile,  except  as  otherwise  provided  by  special  act  of  the 
legislature.  In  the  amendment  of  this  act  in  1850,  the 
exception  was  stricken  out  and  the  limit  to  the  amount 
made  absolute,  and  perfect  equality  between  corporations 
organized   under  its  provisions  secured.      (Laws  of   1850, 
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chap.  140,  §  28,  sub.  9.)  By  section  46  of  the  act  of 
1848,  it  was  enacted,  that  ^'  all  existing  railroad  corpora- 
tions within  this  State  shall  respectively  have  and  possess 
all  the  powers  and  privileges,  and  be  subject  to  all  the  duties, 
liabilities  and  provisions  contained  in  this  act,  so  far  as  they 
shall  be  applicable  to  their  present  conditions,  and  not  incon- 
sistent with  the  several  charters."  The  legislature,  lest  this 
grant  of  privileges  should  exempt  certain  existing  corporations 
from  the  payment  of  canal  tolls  upon  freight,  imposed  by 
chap.  270  of  the  Laws  of  1847,  expressly  provided  in  the  same 
section  that  it  should  not  operate  to  effect  such  exemption. 
The  general  railroad  act  of  1848  was  revised,  materially 
amended  and  modified,  and  re-enacted  in  1850,  chap.  140. 
By  sub.  9  of  section  28  of  the  revised  act,  power  was  given 
to  the  corporations  formed  under  it  to  regulate  the  compensa- 
tion to  be  paid  them  for  transportation  of  passengers,  at  not 
to  exceed  three  cents  per  mile. 

Section  46  of  the  act  of  1848,  in  a  substantially  new  form, 
became  section  49  of  the  act  of  1850.  The  section,  as  amended, 
reads  as  follows :  "  All  existing  railroad  corporations  within 
this  State  shall  respectively  have  and  possess  all  the  powers 
and  privileges  contained  in  this  act ;  and  they  shall  be  subject 
to  all  the  duties,  liabilities  and  provisions  not  inconsistent 
with  the  provisions  of  their  charter,  contained  in  sections 
nine,  etc.  (naming  thirteen  sections,  and  excepting  sub.  9  of 
§  28),  of  this  act." 

The  language  of  the  section  is  chosen  with  discrimination, 
and  an  evident  distinction  made  between  benefits  conferred 
and  obligations  imposed. 

In  respect  to  powers  and'  privileges,  which  are  favors 
granted,  they  may  be  accepted  and  exercised  or  rejected,  at 
the  option  of  the  corporations  to  which  they  are  tendered, 
and  therefore  all  the  powers  and  privileges  contained  in  the 
act,  without  distinction  or  discrimination,  are  conferred  upon 
corporations  then  existing,  whether  created  by  special  char- 
ter or  formed  under  the  general  act  of  1848.  By  this  provi- 
sion a  perfect  equality  and  uniformity  in  the  matter  of  pow- 


4G0  Johnson  v.  H.  R.  R.  R.  Co.  [May, 

Opinion  of  tlie  Court,  per  Allen,  J. 

ers  and  privileges  between  all  the  railroad  corporations  of  the 
State  was  accomplished,  except  in  respect  to  a  few  having  by 
their  charters  special  privileges,  and  all  had  the  same  rights. 
But  as  to  the  duties,  liabilities  and  like  subjective  provisions 
of  the  act,  respect  was  had  to  existing  charters,  and  no  privi- 
leges, specially  granted,  were  taken  away.  No  duties,  liabil- 
ities or  burdens  were  imposed  upon  existing  corporations 
except  such  as  were  contained  in  certain  sections  of  the  act, 
and  were  not  inconsistent  with  their  respective  charters.  The 
charters  were  regarded  as  qtcasi  contracts  with  the  several 
corporations,  and  if  by  reason  of  a  right  reserved  they  might 
be  constitutionally  amended  or  repealed,  the  legislature  were 
careful  not  to  do  so  in  this  general  act  in  a  way  to  change  the 
condition  of  the  company  for  the  worse.  Hence,  all  powers 
and  privileges  were  absolutely  conferred  irrespective  of  char- 
ter provisions,  and  certain  duties  and  liabilities,  so  far  as  they 
were  not  inconsistent  with  the  chartered  rights  and  privi- 
leges, were  imposed.  The  section  is  so  framed,  and  the  whole 
sentence  is  so  constructed,  that  the  phrase  ^^not  inconsistent 
with  the  provision  qf  their  charter,"  cannot  be  imported  into 
and  made  a  part  of  the  clause,  granting  powers  and  privileges, 
by  any  allowable  process  of  interpretation.  It  certainly  does 
not  belong  there  grammatically.  It  would  be  equally  admis- 
sible to  interpolate  for  the  purpose  of  enumerating  and  limit- 
ing the  privileges  conferred,  the  several  sections  specifically 
referred  to  as  prescribing  the  duties  imposed.  The  words 
employed  in  the  two  branches  of  the  section  are  also  signifi- 
cant. The  word  "possess"  is  proper  and  expressive,  as  used 
in  the  bestowment  of  rights  or  benefits,  and  the  word  "  sub- 
ject" is  alike  proper  in  imposing  liabilities  or  an  obligation 
to  obey  some  law  or  perform  some  duty.  There  is  and  can 
be  no  inconsistency  between  a  charter  provision  and  a  subse- 
quent act  enlarging  the  powers  and  extending  the  franchise 
of  a  corporation.  Enlarged  powers  are  not  inconsistent  with 
lesser  powers ;  the  lesser  may  be  included  or  merged  in  the 
greater,  but  the  two  are  not  inconsistent,  and  it  is  by  no 
means  material  whether  the  enlargement  of  the  franchise,  the 
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additional  power  conferred,  consists  in  the  grant  of  an  entirely 
new  power  or  right,  or  the  renaoval  of  some  restriction  or 
limitation  attached  to  the  exercise  of  a  power  or  right  origin- 
ally conferred.  In  either  case  a  power  or  privilege  is  confer- 
red, a  franchise  granted  which  the  corporation  did  not  before 
possess.  If  banks  created  by  special  charter  were  prohibited 
from  discounting  bills  having  more  than  thirty  days  to  run, 
or  at  a  greater  rate  of  interest  or  discount  than  five  per  cent 
per  annum,  and  a  general  law  should  be  enacted  providing  for 
the  incorporation  of  banking  corporations  with  authority  to 
discount  bills  without  limit  as  to  time  and  at  a  greater  rate  of 
interest  or  discount,  and  the  same  act  should  declare  that  all 
existing  banking  corporations  should  possess  the  same  powers 
and  privileges  as  were  conferred  by  the  ^ct  upon  corporations 
formed  under  it,  there  would  be  but  little  hesitation  in  declar- 
ing that  the  effect  would  be  to  remove  the  restriction  and 
limitation  of  the  charters  as  to  the  character  of  the  bills  that 
might  be  discounted  and  the  rate  of  interest  that  might  be 
taken.  So  long  as  restrictions  and  limitations  were  imposed 
upon  one  class  of  corporations  that  wore  removed  from  or 
were  never  imposed  upon  the  others,  the  powers  and  privi- 
lege possessed  by  each  were  not  the  same.  The  legislature, 
by  declaring  in  the  comprehensive  language  of  the  act  that 
the  corporations  then  existing  should  possess  all  the  powers 
and  privileges  conferred  upon  corporations  formed  under  the 
act,  clearly  intended  that  they  should  possess  and  enjoy  not 
only  the  like  privileges,  privileges  of  the  same  character,  but 
privileges  and  powers  the  same  in  character,  measure  and 
extent.  Had  they  intended  anything  less  than  this,  thqy 
would  have  so  said,  as  they  did,  in  terms,  in  respect  to  tolls 
upon  freight  carried  by  certain  of  the  railroad  corporations. 

If  the  legislature  designed  to  continue  the  restrictions  and 
limitations  of  the  powers  of  existing  corporations  imposed  by 
their  charters,  which  were  not  imposed  upon  corporations 
formed  under  the  act,  or  to  withhold  from  them  powers  con- 
ferred upon  corporations  to  be  formed,  they  should  have  so 
said.    It  is  not  for  the  court,  acting  upon  conjecture  and  sur- 
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rnising  what  may  have  been  the  intent  of  the  legislature,  to 
interpolate  exceptions  in  the  statute,  thus  in  effect  avoiding 
and  nullifying  the  express  declaration  of  the  legislature,^  that 
these  two  classes  of  corporations  shall  possess  the  same  powers 
and  privileges. 

By  the  provision,  existing  corporations  were  put  in  posses- 
sion of  all  the  powers  and  privileges  "  contained  in  the  act," 
and  made  subject,  that  is,  required  and  bound  to  perform  the 
duties,  discharge  the  liabilities  and  obey  the  provisions  con- 
tained in  certain  sections  of  the  act,  and  which  were  not  incon- 
sistent with  their  charters. 

The  section,  for  all  the  purposes  of  this  action,  should  be 
read  and  interpreted  as  if  it  had  ended  with  the  first  clause, 
and  no  reference  had  been  made  to  liabilities  or  duties.  So 
read,  the  statute  is  unambiguous  and  in  no  need  of  interpre- 
tation. The  language  of  the  act  being  explicit,  and  the  words 
free  from  ambiguity  and  doubt,  capable  of  being  read  and 
understood,  expressing  plainly  and  distinctly  the  sense  of  the 
framers  of  the  act,  there  is  no  occasion  to  resort  to  other  means 
of  interpretation.  Where  the  language  is  definite  and  has  a 
precise  meaning,  it  must  be  presumed  to  declare  the  intent 
of  the  legislature,  and  it  is  not  allowable  to  go  elsewhere  in 
search  of  conjecture  to  restrict  or  extend  the  meaning.  Mb- 
ClusJcey  v.  Cromwell  (1  Kern.,  593),  and  cases  cited.  The 
provision  here  is  clear  and  precise,  and  courts  cannot  go 
beyond  or  outside  of  it  under  pretext  of  interpretation  to  cure 
any  supposed  blunder  of  the  legislature.  Clarlcson  v.  Hud-  . 
son  River  JR.  R.  Co,  (2  Kern.,  304)  was  decided  upon  the 
ground  that  powers  and  privileges  conferred  by  the  act  of 
1850  upon  existing  corporations  were  in  the  nature  of  benefits, 
which  the  companies  might  or  might  not  accept  at  their 
option,  and  that  consequently  they  were  not  bound  to  avail 
themselves  of  the  provisions  of  the  general  act  in  the  acqui- 
sition of  lands,  and  is  in  harmony  with  the  views  now 
expressed. 

By  the  charter  of  the  defendant  it  had  power  to  regulate  its 
passenger  fare  within  the  limits  of  two  and  a  half  cents  per 
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mile;  corporations  formed  mider  the  general  railroad  act 
have  the  power  to  regtdate  passenger  fares  up  to  three  cents 
per  mile.  All  the  powers  possessed  by  the  latter  class  of  cor- 
porations, by  the  terms  of  the  act,  are  possessed  by  the 
defendant,  and  when  the  act  says  "all  the  powers,"  it 
means  all  the  powers  without  restriction  or  limitation 
other  than  those  prescribed  by  the  act  itself.  It  follows  that 
the  defendant  had  the  right  to  ask  and  receive  toll  and  com- 
pensation for  the  transportation  of  passengers  to  the  extent 
allowed  by  the  general  railroad  act,  and  incurred  no  penalty 
for  demanding  toll  and  compensation  in  excess  of  the  charter  ' 
limit,  but  not  in  excess  of  the  limit  named  in  the  general  act. 
This  seems  to  have  been  the  legislative  interpretation  of 
the  clause  from  the  very  cautious  provision  of  the  act  of  1848, 
saving  from  its  operation  and  effect  the  act  of  1847,  imposing 
tolls  on  freight  carried  by  certain  railroads,  and  the  great  pre- 
cision and  care  exercised  in  saving  corporations  created  by 
special  charter  having  right  to  receive  for  the  carriage  of 
passengers  more  than  three  cents  per  mile,  from  the  restrict- 
ive operations  of  the  ninth  subdivision  of  the  28th  section  of 
the  act.  It  did  not  subject  corporations  possessing  by  their 
charters  more  liberal  powers  to  the  restrictive  operation  of 
the  act.  The  act  was  benign  toward  corporations  possessing 
under  their  charters  less  power  than  was  conferred  by  it  upon 
corporations  to  be  formed  under  it,  by  placing  both  upon  the 
same  footing,  and  was  just  toward  those  having  greater  pow- 
ers by  not  subjecting  them  to  its  provisions,  and  thereby 
diminishing  the  value  of  their  franchises.  The  act  is  not 
incongruous  or  inharmonious  as  thus  read.  The  sections  to 
the  provisions  of  which  the  existing  corporations  are  made 
subject,  all  contain  provisions  and  regulations  of  more  or  less 
importance,  to  be  observed  and  obeyed  by  the  corporations 
affected  by  them,  and  no  part  of  the  section  is  without  mean- 
ing or  force. 
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The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Chuboh,  Ch.  J.,  dissenting,  and  Kapallo, 
J.,  not  sitting. 

Judgment  reversed. 


John  Walls  et  al.,  Bespondents,  v.  Geobge  Bailet, 

Appellant. 

Parties  are  presumed  to  contract  in  reference  to  a  uniform,  continuous  and 
weU  settled  usage  pertaining  to  the  matters  as  to  which  they  enter  into 
agreement,  where  such  usage  is  not  in  opposition  to  weU  settled  princi- 
ples of  law  and  is  not  unreasonable.  But  where  the  usage  is  of  a  par- 
ticular trade  or  locality,  such  presumption  is  not  conclusive  and  may  be 
rebutted  by  proof  upon  the  part  of  one  of  the  contracting  parties  that  he 
was  ignorant  of  such  usage. 

Pjaintiffs  contracted  in  writing  to  furnish  the  materials  to  do  certain  plas- 
tering for  defendant  upon  his  building  in  Buffalo  at  so  much  per  square 
yard.  They  included  in  their  bills  and  charged  for  the  full  surface  of  the 
walls,  without  deduction  for  cornices,  base  boards,  or  openings  for  duora 
and  windows.  To  support  these  charges  they  proved  under  objection 
that  it  was  the  uniform,  well  settled  custom  of  plasterers  in  Buffalo  so  to 
measure  and  charge.  Held^  the  evidence  was  proper,  the  usage  not  unlaw- 
ful or  unreasonable,  and  raised  a  presumption  that  defendant  conti'acted 
with  reference  to  the  usage. 

To  meet  this  presumption  defendant  as  a  witness  in  his  own  behalf  was 
asked  if  at  the  time  of  contracting  he  had  any  knowledge  of  the  custom 
claimed.  The  evidence  was  excluded.  Beld,  error,  (Pbgkham,  J.,  dis- 
senting.) 

(The  authorities  upon  the  question  as  to  when  knowledge  is  necessary  to 
sustain  a  usage,  collated  and  discussed.) 

(Submitted  February  Id,  1873;  decided  May  28, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  in  the  city  of  Buffalo,  affirming  a  judgment  in  favor  of 
plaintiff,  entered  upou  a  verdict. 

This  action  was  instituted  to  recover  a  balance  allied  to  be 
due  to  the  plaintiffs  for  plastering  the  defendant's  house.    The 
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work  Id  question  was  done  under  a  written  contract,  of  which 
the  following  is  a  copj : 

"  Buffalo,  N.  T.,  January  18,  1869. 

"  We  hereby  agree  to  do  the  plastering  work  of  house  now 
being  built  by  George  Bailey,  on  Main  street,  at  the  prices 
named  below,  viz. : 

"  For  one  coat  work,  twenty-five  cents  per  square  yard. 

"For  two  coat  work  with  hard  finish,  thirty-three  cents 
per  square  yard- 

"  The  nrices  to  include  all  labor  and  cost  of  material,  we 
paying  said  Bailey  the  invoice  price  for  all  laths  purchased 
and  supplied  by  him.  All  work  to  be  done  with  the '  Interna- 
tional Lime  Company's '  lime ;  the  laths  to  be  securely  nailed 
before  plastering,  and  all  work  to  be  done  in  a  good,  work- 
manlike manner,  and  to  the  satisfaction  of  said  Bailey. 

"Plastering  with  hydraulic  cement,  forty-five  cents  per 

square  yard,  to  be  done  in  a  good,  workmanlike  manner,  and 

to  the  satisfaction  of  said  Bailey. 

WALLS  &  LECK." 

The  plaintiffs  claimed  that  in  determining  the  number  of 
square  yards  for  which  they  are  entitled  to  pay,  under  the 
agreement,  the  openings,  including  doors  and  windows,  are  to 
be  measured  as  plastering.  That  in  rooms  plastered  with 
two  or  three  coat  work,  the  part  of  the  work  behind  the  cor- 
nice and  base-board  is  to  be  measured  as  though  actually 
plastered  with  two  or  three  coats,  though  the  same  was  only 
plastered  with  one  coat. 

This  claim  was  based  on  the  assumption  that  at  the  time 
the  agreement  was  made  it  was  the  custom  of  plasterers  in 
the  city  of  Buffalo  to  measure  and  charge  for  openings ;  and 
for  wall  not  plastered,  where  the  same  was  covered  by  a  cor- 
nice or  base-board. 

The  court  allowed  proof  of  such  custom  to  be  given  on 
the  trial  under  defendant's  objections.  Defendant  was  called 
as  a  witness  in  his  own  behalf,  and  his  counsel  asked  him  this 
question :  "  When  you  made  the  contract  had  you  any  know- 
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ledge  of  any  custom  in  Buffalo  of  measuring  openings  in 
measuring  plastering  1 "  This  was  objected  to  and  the  court 
excluded  the  testimony.  The  court  charged  that  the  con- 
tract was  to  be  construed  with  reference  to  the  custom  of  the 
place  where  made,  that  such  custom  must  be  reasonable  and 
public,  general  and  uniform,  to  which  defendant  excepted. 
The  jury  found  a  verdict  for  the  fiill  amount  claimed  by  the 
plaintiffs. 

benjamin  H.  WiUiama  for  the  appellant.  The  work  was 
done  under  a  contract  clear  and  unequivocal,  which  could  not 
be  varied  by  parol  proof  of  a  custom.  {Oross  v.  <7m*,  3 
Qrattan  [Va.],  26 ;  Sanford  v.  HawlingSy  43  HI.,  92  ;  Cbx  v. 
Heisley^  19  Penn.,  243 ;  Barnard  v.  KeUogg^  10  Wallace, 
888 ;  Thompson  v.  Riggs^  4  id.,  679 ;  Ma/rkham  v.  JoAidcm^ 
41  N.  Y.,  235 ;  Simmons  v.  Law,  3  Keyes,  393 ;  Spartale  v. 
JBencke^  10  C.  B.,  222 ;  Blacket  v.  The  Boyal  Exchxmge 
Assurance  Co.y  2  Crompton  &  Jervis,  244 ;  Lomba/rd  v. 
Case.  45  Barb.,  95 ;  Beime  v.  Dord,  1  Seld.,  155 ;  Whil^ 
mare  v.  South  Boston  Iron  Co,^  2  Allen,  j52;  Ba/rlow  v. 
Lambert,  28  Alabama,  710 ;  Odricks  v.  F^yrd,  23  How.  [S. 
0.],  49 ;  Beals  v.  Terry ,  1  Sand.,  127 ;  Thompson  v.  Ashton^ 
14  Johns.,  317 ;  Martin  v.  Maynardy  16  N.  H.,  165 ;  Vail 
v.  Adamsy  1  Seld.,  155;  Dykers  v.  AUen,  7  Hill,  498; 
Wheeler  v.  Newhouldy  16  N.  Y.,  393 ;  Merchants'  Bank  v. 
Woodruff,  6  Hill,  174;  Mu.  Safety  Ins.  Co.  v.  Htme,  2 
Ooms.,  235 ;  WescoU  v.  Thompson,  18  K  Y.,  363  ;  DonneU 
V.  Ccl.  Ins.  Co.,  2  Sumner,  377 ;  In  re  Beeside,  2  id.,  567 ; 
2  Bam.  &  A.,  746 ;  7  J.,  389 ;  6  Pick.,  131 ;  1  Dal.,  265 ; 
8  Yeates,  318 ;  6  Bin.,  417.)  The  custom  is  unreasonable, 
and  courts  have  frequently  refused  to  enforce  such.  {Tluymas 
V.  Graves,  1  Rep.  Con.  Ct.,  310 ;  Hinton  v.  Locke,  5  Hill., 
437;  HiU  v.  Portland,  etc.,  R.  R.  Co.,  55  Maine,  438; 
Dodd  V.  Furlow,  11  Allen,  426 ;  Strong  v.  Qrand  Trunk 
R'y  Co.,  15  Mich.,  206  ;  Muss^  v.  EagU  BamJc,  9  Met.,  306 ; 
Stover  V.  Lessee,  etc.,  5  Binny,  ^16;^olton  v.  Colder,  1 
Watts,  360 ;  Miller  v.  Pendleton,  8  Gray,  548 ;   Yates  v. 
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Pyney  6  Taunt,  445 ;  Bowen  v.  Stoddart^  10  Met.,  3Y5 ; 
Jordan  v.  Meredith^  3  Yeates,  318 ;  Cox  v.  Heisley^  19  Penn., 
243.)  Knowledge  of  the  customB  by  the  party  sought  to  be 
charged  must  be  shown,  and  the  presumption  of  such  know- 
ledge may  be  rebutted.  {Stevens  v.  Reeves^  9  Pick.,  197 ; 
Kirohner  v.  Verms^  5  Jurist.  [N.  S.],  395 ;  Berkshire  Woolen 
Co.  V.  Proctor  J  7  Cush.,  429 ;  Fislier  v.  Sargent^  10  id.,  ,250 ; 
Wheeler  v.  NewbovM^  5  Duer,  29 ;  Caldwell  v.  Dawson^  4 
Met.  [Ky.],  121 ;  Leonard  v.  People,  30  Ga.,  61 ;  Clayton 
V.  Oregson,  5  Ad.  &  Ellis,  301.) 

Damd  F.  Day  for  the  respondents.  The  usage  of  plasterers 
in  Biifiy  o  was  properly  proven,  and  the  contract  is  to  be  con- 
strued in  reference  to  it.  (2  Parsons  on  Con.,  3d  ed.,  49 ; 
SewaU  V.  Oihbsy  1  Hall.,  602;  Bbokson,  J.,  in  Hvnton  v. 
Locke,  5  Hill,  437 ;  see  also,  opinion  of  Eabl,  0.,  in  Brad- 
ley V.  Wheeler,  34  N.  T.  E.,  495 ;  Eaton  v.  Smiih,  10  Pick- 
ering, 150 ;  Avery  v.  Stewart,  2  Oonn.,  69 ;  8t^bU^  v.  Dickey, 
6  Binn.,  287 ;  Dalton  v.  Daniels,  2  Hilton,  472 ;  CoU  v.  The 
Comm.  Ins.  Co.,  7  Johns.,  395 ;  Astor  v.  The  Union  Ins. 
Co.,  7  Cowen,  202 ;  Spicer  v.  Hooper,  1  Q.  B.,  424 ;  Chan- 
rand  V.  Augerstein,  Peake's  N.  R.  Cases, .  43 ;  Cochran  v. 
Petburgh,  3  Esp.,  Igl ;  Evans  v.  Pratt,  3  M.  &  Gr.,  759 ; 
Smith  V.  Wilson,  3  B.  &  A.,  728 ;  Conner  v.  Robinson,  2 
Hilt.  [So.  Car.],  354;  Hinton  v.  Locke,  5  Hill.,  437;  BaJcer 
V.  McAdvay,  2  N.  J.,  165 ;  Soulier  v.  Eelleman,  18  Miss., 
509.)  Defendant  was  bound  to  know  the  custom  of  the 
trade  with  which  he  dealt.  ( Whitehouse  v.  Moore,  13  Abb. 
P.  R,  142;  Pollock  v.  Stahles,  12  Q.  B.,  765;  Parsons  on 
Contract,  3d  ed.,  vol.  2,  p.  57 ;  Clayton  v.  Oregson,  5  A.  & 
El.,  302 ;  Hvnton  v.  Locke,  5  Hill,  437.) 

Foloeb,  J.  The  contract  between  the  parties  was  in 
writing.  By  it  the  plaintiffs  were  to  furnish  the  material  for 
the  plastering  work  of  the  defendant's  house,  and  to  do  the 
work  of  laying  it  on.  The  defendant  was  to  pay  them  for 
the  work  and  material  a  price  per  square  yard.    Of  course, 
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the  total  of  the  compensation  was  to  be  got  at  by  measure- 
ment. But  when  the  parties  came  to  determine  how  many 
square  yards  there  were,  they  differed.  The  query  was,  the 
square  yards  of  what  ?  Of  the  plaster  actually  laid  on,  or  of 
the  whole  side  of  the  house,  calling  it  solid,  with  no  allowance 
for  the  openings  by  windows  and  doors! 

And  it  is  not  to  be  said  of  this  contract,  that  it  was  so 
plain  in  its  terms  as  that  there  could  be  but  one  conclusion 
as  to  the  mode  of  measurement,  by  which  the  number  of 
square  yards  of  work  should  be  arrived  at.  It  is  in  this  case 
as  it  was  in  Svnton  v.  Locke  (6  Hill,  437).  There  the  work 
was  done  at  so  much  per  day.  The  parties  there  differed  as 
to  how  many  hours  made  a  day's  work.  That  is,  what  should 
be  the  measurement  of  the  day  ?  And  there,  evidence  of  the 
usage  was  admitted,  not  to  control  any  rule  of  law,  nor  to 
contradict  the  agreement  of  the  parties,  but  to  explain  an 
ambiguity  in  the  contract.  And  the  proof  showing  a  usage 
among  carpenters  that  the  day  was  to  be  measured  by  the 
lapse  of  ten  hours,  it  was  held  a  valid  usage ;  aud  the  con- 
tract was  interpreted  in  accordance  with  it. 

So  in  Ford  v.  TirrM  (9  Gray,  401),  the  contract  was  to 
build  the  wall  of  an  octangular  cellar,  at  the  rate  of  eleven 
cents  per  foot.  The  only  question  was  as  to  the  mode  of 
measurement.  The  defendant  contended  that  the  inner  sur- 
face of  the  wall  should  be  the  rule.  The  plaintiff  claimed 
that  an  additional  allowance  should  be  made  for  the  necessary 
work  at  the  angles  to  support  the  building.  It  was  held  that 
ihe  ligreement  as  to  the  compensation  was  equivocal  and 
obseure,  and  that  it  was  competent  to  prdve  a  local  usage  of 
measuring  cellar  walls,  in  order  to  interpret  the  meaning  of 
the  language,  and  to  ascertain  the  extent  of  the  contract 

So  in  Loy)e  v.  LeKmam  (15  Ohio  St.,  179),  in  a  contract  to 
furnish  <ind  lay  up  brick  at  so  much^^  thousand^  the  eon- 
troversy  was  as  to  the  proper  mode  of  counting.  Evidence 
of  a  local  usage,  to  estimate  by  measurement  of  the  walls,  ob 
a  uniform  rule,  based  on  the  average  size  of  brick,  making 
flHght  additions  for  extra  work  and  wasteage,  deducting  for 
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openings  in  wall,  bat  not  for  openings  in  chimneys  nor  jambs, 
nor  for  caps,  sills  nor  lintels,  was  admitted  as  not  unreason- 
able. So  in  Ba/rUm  v.  McKdway  (2  Zabriskie,  22  N.  J., 
165),  in  a  contract  to  deliver  certain  trees  from  a  nursery, 
they  were  to  be  not  less  than  one  foot  high.  The  dispute 
was  as  to  the  measurement ;  and  evidence  was  held  compe- 
tent of  a  usa^  in  that  trade  to  measure  only  to  the  top  of  the 
ripe,  hard  wood,  and  not  to  the  tip  of  the  tree.  (See,  also, 
WUoox  V.  Wood,  9  Wend.,  346 ;  Orant  v.  Maddox,  15  M.  & 
W.,  ♦737.) 

So  in  the  case  before  us.  How  shall  the  number  of  the 
square  yards  of  work  done  be  ascertained,  is  not  so  deter- 
minately  reached  by  the  language  of  the  contract  as  that  the 
law  can  say  there  was  but  one  method  in  the  minds  of  the 
parties,  and  this  is  it. 

And  from  the  cases  above  cited,  it  appears  that  the  mean- 
ing of  words  may  be  controlled  and  varied  by  usage ;  even 
when  they  are  words  of  number,  length  or  space,  usually  the 
most  definite  in  language. 

Every  legal  contract  is  to  be  interpreted  in  accordance  with 
the  intention  of  the  parties  making  it.  And  usage  {with  a 
limiteUion  hereafter  noticed),  when  it  is  reasonable,  uniform, 
well  settled,  not  in  opposition  to  fixed  rules  of  law,  not  in 
contradiction  of  the  express  terms  of  the  contract,  is  deemed 
to  form  a  part  of  the  contract,  and  to  enter  into  the  intention 
of  t;he  parties.  (Starkie  on  Ev.,  637,  *710 ;  WHliama  v. 
Oilman,  3  Greenl.,  276.)  Parties  are  held  to  contract  in 
reference  to  the  law  of  the  State  in  which  they  reside.  For 
all  men,  being  bound  to  know  the  law,  are  presumed  beyond 
dispute,  to  contract  in  reference  to  it.  And  so  they  are  pre- 
sumed to  contract  in  reference  to  the  usage  of  the  particular 
place  or  trade  in  or  as  to  which  they  enter  into  agreement 
(1  Greenl.  on  Ev.,  §§  292-294 ;  Broom's  Leg.  Max.,  682, 
*889,  890),  when  it  is  so  far  established  and  so  far  known 
to  the  parties  that  it  must  be  supposed  that  their  contract 
was  made  in  reference  to  it.  (2  Parsons  on  Cont.,  541,  and 
eases  cited.) 
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Evidence  of  usage  is  received,  as  is  any  other  parol  evi- 
dejice,  when  a  written  contract  is  under  consideration.  It  is 
to  apply  the  written  contract  to  the  subject-matter,  to  explain 
expressions  ased  in  a  particular  sense,  by  particular  persons, 
as  to  particular  subjects,  to  give  effect  to  language  in  a  con- 
tract as  it  was  understood  by  those  who  made  use  of  it. 
(Per  Savage,  Ch.  J. ;  Boorman  v.  Johnston^  12  Wend.,  573.) 

The  jury,  in  the  case  before  us,  have  found  the  existence 
of  the  usage  contended  for  by  the  plaintiffs,  and  upon  evidence 
which  weU  sustains  the  finding.  The  same  evidence  shows 
that  the  usage  was  uniform,  continuous  and  well  settled. 
Nor  was  it  one  which  was  in  opposition  to  well  settled  prin- 
ciples of  law,  or  which  was  unreasonable.  The.  appellant 
has  cited  to  us  Jordan  v.  Meredith  (3  Yeates,  318),  in  which 
it  is  said  that  the  pretended  usage  of  plasterers  to  charge  for 
a  part  of  the  openings  is  unreasonable  and  bad.  The  reason 
there  given  why  it  is  so,  is  that  it  is  the  height  of  injustice 
to  charge  an  employer  with  materials  never  furnished.  But 
as  to  this  case,  it  is  to  be  remarked  that  this  expression  is 
obiter.  For  it  did  not  appear  that  the  jury  found  that  there 
existed  the  usage  commented  upon ;  and  the  decision  of  the 
case  is  put  upon  the  ground  that  there  was  no  proof  that  the 
jury  had  been  governed  by  a  usage.  Again ;  the  remark  is 
confined  to  a  consideration  of  the  material  furnished ;  whereas, 
the  usage  claimed  in  the  case  before  us  is  concerned  as  well 
with  labor  performed.  And  the  usage  is  not  designed  to 
obtain  payment  for  material  never  furnished.  It  is  a  method 
devised  for  more  conveniently  and  readily  ascertaining  the 
quantum  of  compensation  for  what  work  has  been  done  in 
fact,  and  what  material  has  been  in  fact  famished.  It  is 
agreeable  with  common  sense  that  it  is  more  difficult,  asking 
more  skill  and  care,  requiring  more  time,  to  plaster  about  the 
frames  of  doors  and  windows,  and  along  the  edges  of  base- 
boards and  cornices,  than  over  the  plain  uninterrupted  sur- 
face of  wall  or  ceiling.  The  more  then,  of  such  openings 
or  obstacles,  the  more,  in  proportion  to  the  space  of  plaster 
actually  laid  on,  should  be  the  compensation.     And  it  matters 
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not  in  law,  nor  in  reason,  how  the  amount  of  that  greater 
compensation  is  arrived  at ;  whether  by  a  minnte  and  precise 
calculation  of  part  plain  and  of  part  broken  space,  at  a  greater 
price  for  the  square  yard  of  space  actually  covered,  or  by 
an  assumption  that  the  whole  surface  worked  upon  is  plain, 
and  then  payment  be  made  for  it  at  a  less  price  per  square 
yard  thereof. 

The  aim  which  the  usage  takes,  is  at  a  compensation  which 
shall  be  just  to  employer  and  employed.  The  mode  of  reach- 
ing it,  proposed  by  the  usage,  does  not  infringe  upon  any 
principle  of  law ;  for  it  is  but  a  mode.  It  is  not  unreason- 
able ;  for  the  price  per  square  yard  will,  in  the  rivalry  of 
competition  for  the*  work,  be  made  to  agree  in  amount  with 
the  method  used  of  ascertaining  the  number  of  yards.  And 
the  difference  in  amount  of  material  furnished  will  be  but  a 
make-weight  in  determining  the  compensation  for  the  labor 
performed.    (And  see  Zowe  v.  Lehinan^  supra.) 

These  views  dispose  of  the  points  made  by  the  appellant  in 
this  court,  save  the  one  that  the  trial  court  erred  in  over-  / 
ruling  the  question  put  to  the  defendant  when  on  the  stand 
as  a  witness  in  his  own  behalf,  to  wit :  ^'  When  you  made 
that  contract,  had  yon  any  knowledge  of  any  custom  in  Buf- 
falo of  measuring  openings  in  measuring  plastering  ? " 

It  does  not  appear,  from  the  printed  case,  on  what  ground 
the  objection  to  the  question  was  put  by  the  plaintiffs,  nor  on 
what  ground  it  was  disposed  of  by  the  court. 

It  will  be  observed  that  the  inquiry  calls  for  ignorance  of 
custom,  A  technical  ruling  would  dispose  of  the  point 
adversely  to  the  appellant.  For  strictly  speaking,  custom 
is  that  length  of  y,sage  which  has  become  law.  It  is  a  usage 
which  has  acquired  the  force  of  law  (Bouvier  Law  Diction- 
ary,-wo^,  "Custom;"  HursJiY.  North^  40  Penn.  St.,  241); 
and  ignorance  of  the  law  will  not  excuse.  A  general  custom 
is  the  common  law  itself,  or  a  part  of  it.     Thus  the  allow- 

0 

ance  of  days  of  grace,  on'  a  bill  or  note,  is  a  custom  of  mer- 
chants ;  but  it  is  established  by  a  usage  so  general,  so  long 
continued,  so  pervading  the  whole  commercial  world,  that  it 


472  Walls  et  al.  v,  Bailey.  [May, 

Opinion  of  the  Court,  per  Folqeb,  J. 

ifi  universally  understood  to  enter  into  every  bill  or  note  of 
a  mercantile  character ;  and  to  form  so  completely  a  part  of 
the  contract  that  the  bill  or  note  does  not  become  due,  in 
fact  or  in  law,  on  the  day  mentioned  on  its  face,  but  on  the 
last  day  of  grace.  {Bk.  of  Wash.  v.  Triplett^  1  Peters  [U.  S.], 
25 ;  Bodfish  v.  Fox^  10  Shepley,  23  Maine,  90 ;  and  see,  per 
Chancellor,  Sleght  v.  HartsJiorney  2  J.  R.,  640,  *54:1.) 
In  such  a  case,  a  party  would  not  be  heard  to  say  that  he 
was  ignorant  of  the  custom.  But  the  words  custom  and 
usage  are  often  used  in  the  books  as  convertible  terms.  It 
is  evident  that,  throughout  the  trial  in  this  case,  the  word 
custom  was  used  as  synonymous  with  word  usage.  It  is 
proper  then,  to  treat  the  question  as  calling  for  the  igno- 
rance of  the  defendant  of  any  usage,  existing  in  Buffalo  in 
the  trade  of  the  plaintiffs,  such  as  was  claimed  by  them. 
And  without  doubt,  it  was  the  purpose  of  the  trial  court  to 
hold  that  the  defendant  could  not  make  proof  of  his  igno- 
rance in  fact  of  the  usage  which  had  been  shown  by  the 
plaintiffs;  and  thus  a  question  is  raised,  which,  from  the 
expressions  used  in  many  decisions,  is  not  to  be  determined 
without  a  seeming  departure  from  some  previous  holdings. 
There  are  many  cases  in  which  the  language  used  would 
seem  to  indicate  that  the  existence  of  a  usage  of  a  trade,  pro- 
fession or  locality  having  been  shown,  the  presumption  indis- 
putable arises  that  the  parties  did  contract  in  reference  to  it. 
Thus,  in  Sewell  v.  Corp.  (1  Carr.  &  P.,  392),  Best,  Ch.  J., 
says :  If  there  is  a  general  usage,  applicable  to  a  particular 
profession,  parties  employing  an  individual  are  supposed  to 
deal  with  him  according  to  that  usage.  So  in  Mayor ^  eic.j  v. 
O^NeiU  (1  Penn.  St.,  342),  it  is  said :  All  trades  have  their 
usages ;  and  when  a  contract  is  made  with  a  man  about  the 
business  of  his  craft,  it  is  framed  on  the  basis  of  its  usage, 
which  becomes  part  of  it,  except  when  its  place  is  occupied 
by  particular  stipulations.  It  is  apprehended  that  this  form 
of  expression  means  only  this :  that  the  facts  and  circumstan- 
ces of  the  case  are  such,  that  the  usage  is  of  so  long  continu- 
ance, so  well  established,  so  notorious,  so  universal  and  so 
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reasonable  in  itself,  as  that  the  presumption  is  violent  that 
the  parties  contracted  with  reference  to  it,  and  made  it  a  part 
of  their  agreement.  There  are  cases,  too,  where  such  form 
of  utterance  has  been  used  in  which  both  parties  were  of  the 
same  trade  of  kind  of  business ;  and,  therefore,  the  usage 
proven  was  of  the  technicalities  of  their  calling,  of  which  it 
was  held  thej  might  not  profess  ignorance.  There  are  cases, 
too,  of  principal  and  agent,  where  one  has  been  set  by  another 
to  do  acts  in  a  particular  business,  to  be  done  at  a  particular 
locality,  as  on  stock  exchange,  where  the  power  to  deal  is  a 
privilege  obtained  by  payment  of  a  fee,  and  is  restricted  to  a 
body  which  has,  for  its  regulation  and  government,  come 
under  certain  prescribed  rules  or  established  usages ;  and,  as 
the  agent  could  not  do  the  will  of  his  principal,  nor  could  the 
principal  himself,  save  in  conformity  with  those  rules  or 
usages,  it  is  held  that  the  principal  must  be  bound  thereby, 
whether  cognizant  of  them  or  not;  and  that  ignorance  will 
not  excuse  him.  {Pollock  v.  Stables^  12  Q.  B.,  765.)  It  is 
to  be  considered  too,  that  these  decisions  (many  of  them  cer- 
tainly) were  of  a  time  when  parties  were  UQt,  as  a  general 
rule,  called  to  testify  in  their  own  behalf,  and  when  express 
evidence  of  knowledge  or  of  ignorance  of  a  usage  could  not 
ordinarily  be  given ;  and  when  the  fact  of  knowledge  or  of 
ignorance  was  to  be  reached  only  as  the  result  of  a  presump- 
tion or  inference  from  the  other  facts  established  in  the  case. 
Doubtless,  if  a  custom  is  ancient,  very  general,  and  well 
known,  it  will  often  be  a  presumption  of  law,  that  the 
party  had  knowledge  of  it.  (See  Clayton  v.  Gregaon^  5  A. 
&  E.,  302.) 

It  would  seem  however,  that  upon  principle,  for  a  party 
to  be  bound  by  a  local  usage,  or  a  usage  of  a  particular  trade 
or  profession,  he  must  be  shown  to  have  knowledge  or  notice 
of  its  existence.  (Id.)  For  upon  what  basis  is  it  that  a  con- 
tract is  held  to  be  entered  into  with  reference  to,  or  in  con- 
formity with,  an  existing  usage?  Usage  is  engrafted  upon  a 
contract  or  invoked  to  give  it  a  meaning,  on  the  assumption 
that  the  parties  contracted  in  reference  to  it ;  that  is  to  say, 

Sickjbls — Vol.  IV.        60 


474  Walus  et  al.  v.  Bailey.  [May, 

Opinion  of  the  Court,  per  Folobb,  J. 

that  it  was  their  intention  that  it  should  be  a  part  of  their 
contract  wherever  their  contract  in  that  regard  was  silent  or 
obscure.  But  could  intention  run  in  that  way  unless  there 
was  knowledge  of  the  way  to  guide  iti  No  usage  is  admissi- 
ble to  influence  the  construction  of  a  contract  unless  it  appears 
that  it  be  so  well  settled,  so  uniformly  acted  upon,  and  so 
long  continued,  as  to  raise  a  fair  presumption  that  it  was 
known  to  both  contracting  parties,  and  that  they  contracted 
in  reference  thereto.  (See  Rvshfortk  v.  Hadfidd^  7  East, 
224.)  There  must  be  some  proof  that  the  contract  had  refer- 
ence to  it,  or  proof  arising  out  of  the  position  of  the  parties, 
their  knowledge  of  the  course  of  business,  their  knowledge 
of  the  usage,  or  other  circumstance  from  which  it  may  be 
inferred  or  presumed  that  they  had  reference  to  it.  {Bodfish 
y.'JPhxj  sujpraj  p.  96.) 

Frequent  are  the  expressions  in  the  later  authorities  that^ 
where  the  usage  is  of  a  particular  trade  or  locality,  it  must 
appear  that  it  was  known  to  a  party  before  he  is  bound  by 
it,  so  as  to  make  it  a  part  of  his  contract.  In  Bradley  v. 
Wheeler  (44  N".  Y.,  500)  it  is  said,  though  not  perhaps  abso- 
lutely necessary  to  be  said  in  the  decision  of  that  case,  that 
local  custom  could  not  affect  the  plaintiffs  without  proof  that 
they  had  knowledge  or  notice  of  it.  In  Higgins  v.  Moore 
(34  N.  Y.,  425)  it  is  said  (with  the  same  qualification,  it  Ib 
to  be  received,  however) :  "  The  usage  being  local,  its  exist- 
ence must  be  clearly  proved  to  have  been  known  to  the 
plaintiffs  at  the  time."  And  it  appears  that  in  that  case  the 
plaintiffs  showed  affirmatively,  that  they  understood  the 
usage  to  be  the  reverse  of  that  set  up  by  the  defendants  and 
found  by  the  referee  to  exist.  In  Eaterly  v.  Cole  (3  Coma., 
502)  it  is  said  that,  where  there  is  a  general  usage  in  any 
particular  trade  or  branch  of  business  to  charge  or  allow 
interest,  parties  having  knowledge  of  the  usage  are  presumed 
to  contract  in  reference  to  it.  And  again,  in  the  same  case, 
that  if  proof  of  the  existence  of  the  usage  had  been  followed 
with  proof  that  the  defendant  had  knowledge  thereof,  the 
case  would  have  been  made  out. 
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In  Dawson  v.  KitUe  (4  Hill,  107)  it  is  said  that  the  usage 
must  be  known  to  the  party  at  the  time  of  contracting,  or  he 
must  be  presumed  to  have  known  and  assented  to  it.  In 
Wheeler  v.  NewbouLd  (5  Duer,/  29)  it  is  expressly  held  that 
proof  of  a  local  usage  can  never  be  received  to  vary  the  con- 
struction which  the'  law  would  otherwise  give  to  a  contract, 
unless  it  is  clearly  proven  that  its  existence  was  known  to  the 
parties,  and  that  their  contract  was  made  in  reference  to  its 
terms.  The  judgment  in  the  case  last  cited  was  affirmed  in 
this  court  (16  N.  Y.,  392).  The  usage  sought  to  be  availed 
of  was  here  pronounced  illegal  and  void;  and  the  holding 
above  extracted  was  not  noticed. 

Kirehner  v.  Vemua  (12  Moore  Priv.  Coun.  Cases,  361)  was 
a  case  in  which  a  usage  of  shipping  merchants  at  Liverpool 
was  shown,  to  affect  a  question  of  freight  to  Sydney,  in  New 
South  Wales,  against  a  party  living  at  the  latter  place.  Proof 
was  admitted  to  show  that  the  usage  was  unknown  at  Sydney. 
It  was  held  that  this  proof  was  prevalent,  and  that  evidence 
of  the  usage  of  a  particular  place  is  admitted  only  on  the 
ground  that  the  parties  who  contracted  are  both  cognizant  of 
the  usage,  and  must  be  presumed  to  have  made  their  agree- 
ment in  refereuce  to  it.  In  Caldwell  v.  Dawson  (4  Mete. 
Ey.,  121)  it  is  held,  that  it  must  appear  that  the  party  had 
actual  knowledge  of  the  usage,  or  the  evidence  must  be  such 
as  to  clearly  authorize  the  presumption  that  he  had  knowledge 
of  it.  And  further,  that  the  fact  that  one  party  had  know- 
ledge of  the  usage,  and  supposed  that  it  would  enter  into  the 
contract,  is  not  sufficient. 

In  Barnard  v.  Kellogg  (10  Wallace,  883)  it  is  said,  that 
usage  is  used  as  a  mode  of  interpretation,  on  the  theory  that 
the  parties  knew  of  its  existence,  and  contracted  with  refer- 
ence to  it ;  and  that  the  conduct  of  the  parties  in  that  case 
showed  clearly  that  they  did  not  know  of  this  custom,  and 
could  not  therefore  have  dealt  with  reference  to  it.  (See 
also,  Martin  v.  Mayna/rd^  16  N.  H.,  166 ;  Dodge  v.  Favorj 
15  Gray,  82 ;  Fisher  v.  Sargent^  10  Cush.,  250 ;  Stevens  v. 
Beevesy  9  Pick.,  200.) 
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Not  only  the  existence  of  such  a  usage,  but  whether  know- 
ledge of  it  exists  in  any  particular  case,  is  a  question  of  fact 
for  the  jury.  (10  Gush.,  supra;  Winsor  ▼.  DiUaway^  4 
Mete,  221.) 

Of  course  then,  it  is  to  be  established  or  negatived  in  all 
its  essentials,  as  well  as  to  knowledge  as  to  any  other,  by  the 
same  character  and  weight  of  evidence  as  are  necessary  to 
maintain  other  allegations  of  fact.  It  may  be  established  by 
presumptive,  as  well  as  by  direct,  evidence.  Nor,  on  the 
other  hand,  is  it  exempt  from  the  difficulty,  that  a  presump- 
tion may  not  prevail  against  direct  evidence  to  the  contrary 
of  it.  The  jury  may  presume,  from  all  the  circumstances  of 
the  case,  that  knowledge  or  notice  existed.  Thus,  in  the  ease 
before  us,  it  was  in  proof  that  this  usage  had  existed  in  Buf- 
falo for  twenty  years  or  over,  that  the  defendant  did  then 
reside  in  that  city,  and  had  resided  there  for  ten  years,  and 
that  he  had  been  reared  as  an  engineer  and  builder.  From 
these  and  other  facts  in  the  case,  the  jury  might  have  made  a 
legitimate  presumption,  that  the  defendant  came  into  this 
agreement  with  knowledge  or  notice^  and  in  vi^w  of  the 
existence  of  this  usage.  But  it  would  have  been  a  presump- 
tion, and  of  fact. 

We  have  seen  that  there  are  usages  which  have  become  so 
general  and  so  universally  received  and  acted  upon,  as  that 
they  have  become  a  part  of  the  common  law,  and  no  one  can 
be  heard  to  profess  ignorance  of  them.  But  it  is  equally 
true  that  there  are  usages  so  restricted  as  to  locality,  or  trade, 
or  business,  as  that  ignorance  of  them  is  a  valid  reason  why 
a  party  may  not  be  held  to  have  contracted  in  reference  to 
them.  There  are  many  cases  of  this  kind  collected  in  notes 
in  Broom's  Legal  Maxims.    (See  p.  684  [*691],  notes  2  and  3.) 

It  seems  then,  to  come  to  this :  Is  the  presumption,  which 
the  jury  may  thus  make  conclusive,  or  may  not  that  pre- 
sumption be  repelled  by  express  negatory  proof  of  ignorance  ? 
"When  the  defendant  proposed,  by  the  question  which  was 
rejected,  to  oflfer  evidence  tending  to  show  his  ignorance  of 
the  existence  of  the  usage,  he  claimed  no  more  than  to  exer- 
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cise  the  right  of  attempting,  by  direct  evidence,  to  repel  the 
presumption  of  his  knowledge,  which  might  without  that 
proof,  or  perhaps  in  opposition  to  it,  be  made  from  the  facts 
of  the  case. 

It  is  for  the  jury  then,  under  proper  instructions  from  the 
court,  to  take  all  the  evidence  in  the  case ;  that  as  to  the 
existence,  duration  and  other  characteristics  of  the  custom 
or  usage,  and  that  as  to  the  knowledge  thereof  of  the  parties ; 
and  therefrom  to  determine  whether  there  is  shown  a  custom 
of  such  age  and  character,  as  that  the  presumption  of  law  will 
arise,  that  the  parties  knew  of,  and  contracted  in  reference  to 
it ;  or  whether  the  usage  is  so  local  and  particular,  as  that 
knowledge  in  the  party  to  be  charged,  must  be  shown  affir- 
matively or  may  be  negatived. 

In  this  view  it  was  proper  for  the  defendant  to  put  and 
answer  the  question  rejected.  For  the  jury  had  yet  to  deter- 
mine the  question  of  the  existence  and  characteristics  of  the 
usage  or  custom ;  and  as  it  was  not  to  be  assumed  what  their 
verdict  thereon  would  be,  it  was  needful  that  they  have 
before  them  all  the  elements,  offered  by  either  party,  which 
would  assist  in  the  correct  determination  of  all  the  questions 
which  could  arise. 

In  my  judgment,  the  trial  court  should  have  admitted  the 
question. 

For  this  reason,  the  judgment  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the  event  of  the  action. 

All  concur,  except  Feokhak,  J.,  dissenting. 
'  Judgment  revei^ed. 
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Bebnabd  Shebidan,  Appellant,  v.  Benjamin  Andbews  et  al., 

Bespondents. 

The  docketing  of  a  judgment  in  the  office  of  the  county  clerk,  under  the 
provisions  of  the  act  of  1840  (chap.  886,  Laws  of  1840),  is  not  essential 
to  the  conclusiveness  of  a  Judgment  in  an  action  to  recover  possession  of 
real  property.  If  such  judgment  is  docketed  by  the  derk  of  the  court 
where  rendered,  as  judgments  in  courts  of  record  are  required  to  be 
docketed  (2  R  a,  860,  §  18),  it  is  sufficient  If  the  judgment  was 
obtained  by  default,  after  three  years  from  such  docketing,  it  is  conclu- 
sive upon  the  defendant,  and  upon  all  persons  claiming  from  or  through 
him  by  title  accruing  after  the  commencement  of  the  action.  (2  R.  S., 
809,  §  88.) 

Where,  however,  one  has  entered  into  possession  of  premises,  the  sub- 
ject of  such  an  acUon,  claiming  under  title  not  derived  from  defend- 
ant, and  accruing  before  a  recovery  therein,  the  subsequent  acquisition 
by  him  of  a  title  from  defendant  does  not  deprive  him  of  the  right  of 
claiming  possession  under  the  prior  title,  and  the  judgment  is  neither 
conclusive  nor  any  evidence  against  him,  but  in  order  to  dispossess  him 
plaintiff  must  prove  his  title. 

The  only  office  of  a  notice  of  lis  pendens  is  to  give  constructive  notice  to, 
and  to  bind  by  the  subsequent  proceedings,  those  who  may  deal  with 
defendant  in  respect  to  the  property  involved  in  the  action  during  its 
pendency  and  before  final  judgment.  No  notice  is  necessary  to  make 
the  judgment  effectual  as  against  parties  claiming  under  defendant  by 
transfer  subsequent  to  the  judgment.  The  judgment  disposes  of  the 
rights  of  the  parties,  is  a  matter  of  public  record,  and  is  conclusive  both 
upon  defendant  and  any  subsequent  grantee. 

A  notice  of  lis  pendens  is  unnece^ry  in  an  action  to  recover  possession  of 
real  property,  even  as  against  a  purchaser  pendente  liie.  The  plaintiff  in 
such  an  action  can  only  recover  upon  a  legal  title ;  it  is  only  against  mere 
equities  that  a  purchaser  without  notice  is  protected. 

(Argued  February,  14, 1872 ;  decided  May  28, 1872.) 

Appeal  from  jndgment  of  the  General  Term  of  the 
Supreme  Conrt  in  the  second  judicial  department,  affirming 
a  judgment  in  favor  of  defendants  rendered  by  the  city  court 
of  Brooklyn. 

The  action  was  brought  to  recover  possession  of  certain 
premises  in  the  county  of  Ejngs.  The  facts  are  set  forth  in 
the  opinion. 
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Amasa  J,  Pwrher  for  the  appellant.  Parties  are  bound  to 
notice  of  judgments  of  courts  of  record.  (Willard's  Eq. 
Jur.,  251 ;  1  J.  Ch.,  577.)  Kecitals  in  a  deed  estop  parties 
and  privies.  {Carver  v.  Jackson^  4  Pet.  [U.  S.],  83 ;  Jack- 
son  V.  Parkhursty  9  Wend.,  209.)  Defendants,  in  order  to 
claim  under  tax  sale  and  citj  lease,  must  show  valid  and  regu- 
lar proceedings.  (Black,  on  Tax  Titles,  532;  Waldron  v. 
TiUUsj  3  N.  H.,  340.)  Defendants  came  into  possession 
under  Jackson's  title,  and,  until  they  establish  a  title  from 
other  source,  the  judgment  against  him  is  conclusive.  {Vunckle 
V.  WUeSy  6  Barb.,  515,  529 ;  1  Phil.  Ev.,  325,  333,  335 ; 
Outmo/n  V.  Moreioood,  3  East.,  346 ;  Dann  v.  Wmgate,  12 
N.  H.,  291 ;   Young  v.  Rummd,  2  Hill.,  480.) 

John  And/rem%  for  the  respondents.  The  judgment  against 
Jackson  was  not  conclusive,  and  plaintiff  was  bound  to  prove 
title.  (C!ode,  §  78 ;  4  J.  K.,  390 ;  chap.  386  Laws  of  1840 ;  3 
E.  S.,  45,  56.) 

Kapallo,  J.  In  November,  1856,  the  plaintiff  recovered  a 
judgment  in  the  City  Court  of  Brooklyn  against  Stephen  C. 
Jackson,  for  the  possession  of  the  premises  in  controversy  in 
this  action,  for  the  term  of  five  hundred  years,  from  the  sec- 
ond of  February,  1850. 

The  judgment  was  recovered  by  default,  on  proof  of  per- 
sonal service  of  the  summons  upon  the  defendants. 

The  present  action  is  brought  by  the  same  plaintiff  for  the 
recovery  of  possession  of  the  same  premises  which  are  described 
in  the  judgment  against  Jackson. 

The  plaintiff,  to  establish  his  title,  relies  wholly  upon  that 
judgment,  and  upon  the  allegation  that  the  defendants  in 
possession  of  the  premises  entered  and  claim  title  through 
and  under  Jackson,  the  defendant  against  whom  his  judg- 
ment was  recovered.  He  claims  that  as  against  such  parties 
the  judgment  is  conclusive  evidence  that  at  the  time  of  the 
recovery  of  the  judgment  he  was  lawfuUy  possessed  of  the 
estate  for  years  thereby  recovered. 
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By  2  R.  S.,  309,  §  36,  every  judgment  in  the  action  of 
ejectment,  rendered  upon  a  verdict,  is  made  conclusive  as  to 
the  title  established  in  such  action,  upon  the  party  against 
whom  the  same  was  rendered,  and  against  all  persons  claim- 
ing from,  through,  or  under  such  party  by  title  accruing 
after  the  commencement  of  the  action,  subject  to  certain 
exeptions. 

This  section  was  amended  in  1862,  so  as  to  include  judg- 
ments rendered  upon  the  report  of  a  referee  or  the  decision 
of  a  single  judge  upon  the  facts.  But  it  is  inapplicable  to 
the  present  case,  the  judgment  not  having  been  rendered 
upon  a  trial,  but  by  default. 

By  2  E.  S.,  309,  sec.  38,  every  judgment  in  ejectment  ren- 
dered by  default  is,  from  and  after  three  years  ^^from  ike  time 
of  docketing  tke  same"  made  conclusive  upon  the  defendant 
and  upon  all  persons  claiming  from  or  through  him  by  title 
accruing  after  the  commencement  of  the  action. 

It  was  objected  upon  the  trial,  and  the  court  finds  as  a  fact, 
that  the  judgment  in  question  had  not  been  docketed  pursu- 
ant to  the  act  of  1840,  in  the  office  of  the  clerk  of  the  county 
of  Kings,  but  the  objection  was  not  taken  that  it  had  not  been 
docketed  in  the  City  Court.  By  2  R  S.,  360,  §  13,  the  clerk 
of  every  court  of  record  is  required,  in  addition  to  filing  the 
judgment  record,  to  enter  a  statement  of  the  judgment  in 
an  alphabetical  docket  in  books  to  be  kept  by  him,  and  the 
making  of  such  docket  would  seem  to  be  essential  to  the  conr 
dusiveness  of  a  judgment  in  ejectment  entered  by  default, 
as  three  years  must  elapse  from  the  time  of  such  docketing 
before  the  judgment  becomes  conclusive.  The  judgment  not 
being  conclusive  at  conamon  law,  as  to  the  title,  it  can  only 
be  made  so  by  complying  with  this  statute.  It  was  not 
proved  or  found  that  this  docket  had  been  made  in  the  City 
Court ;  the  judgmen]^  roll  alone  was  produced.  But  as  that 
objection  was  not  taken  at  the  trial,  and  if  taken  might  have 
been  obviated  by  proof,  the  court  below  would  not  have  been 
justified  in  dismissing  the  complaint  on  that  ground.  Its 
judgment  was  placed  on  other  grounds,  and  if  those  are  euro- 
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neons,  this  technical  defect  of  proof  cannot  now  be  resorted 
to  for  the  purpose  of  sustaining  it. 

The  docketing  under  the  act  of  1840  in  the  county  clerk's 
office  was  not  essential  to  the  conclusiveness  of  the  judgment. 
Such  docketing  is  only  required  for  the  purpose  of  making  a 
money  judgment  a  lien  on  the  real  estate  of  the  debtor,  and 
as  a  preliminary  to  the  issuing  of  an  execution.  This  judg- 
ment is  not  sought  to  be  enforced  as  a  lien,  but  is  set  up  as 
an  estoppel. 

The  material  point  of  inquiry  is  whether  the  defendants  are 
persons  claiming  from  or  through  Jackson,  by  title  accruing 
after  the  commencement  of  the  action  against  him.  If  they 
are,  the  judgment  is  conclusive  upon  them  as  to  the  plaiutLS's 
title. 

The  point,  that  the  absence  of  a  notice  of  lis  pendens 
deprives  the  judgment  of  its  effect  as  against  persons  claim- 
ing from  or  through  the  defendants,  cannot  be  sustained. 
The  only  office  of  a  notice  of  lis  pendens  is  to  give  notice  of 
the  pendency  of  the  action  so  as  to  affect  persons  who  may 
deal  with  the  defendants  in  respect  to  the  property  involved, 
before  final  judgment,  and  thus  bind  them  by  the  judgment 
in  the  same  manner  as  if  they  had  been  made  parties  to  the 
action.  Formerly  the  commencement  of  a  suit  in  equity  was 
of  itself  constructive  notice  to  subsequent  purchasers,  and  they 
were  bound  by  the  decree.  This  rule  was  adopted  in  analogy 
to  the  rule  in  real  actions  at  common  law,  that  if  the  defend- 
ant alieneid)  pending  the  writ,  the  judgment  would  overreach 
such  alienation.    {Murray  v.  BaUaUy  1  J.  Ch.,  577.) 

No  other  notice  was  required  for  the  purpose  of  binding 
purchasers  pendente  litey  until  the  year  1823,  when  it  was 
provided,  in  the  act  vesting  equity  powers  in  circuit  judges 
(Laws  of  1823,  p.  213,  §  11),  that  when  any  bill  was  filed 
before  them  or  in  the  Court  of  Chancerj%  which  would  accord- 
ing to  law  amount  to  constructive  notice  to  purchasers  of  real 
estate,  it  should  not  be  so  deemed  unless  a  notice  should  be 
filed  in  the  office  of  the  clerk  of  the  county  where  the  land 
was  situated.    The  substance  of  this  provision  was  re-enacted 
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in  the  Bevised  Statutes  (2  B.  S.,  174,  §  43),  and  in  §  132 
of  the  Code  it  is  applied  to  actions  affecting  the  title  to  real 
property.  This  section  does  not,  nor  do  any  of  the  previous 
statutes,  relate  to  the  effect  of  a  judgment  or  to  the  rights  of 
parties  claiming  under  a  title  acquired  after  judgment,  but 
only  to  those  who  take  during  the  pendency  of  the  action. 

Section  132  of  the  Code  provides  that  ihependency  of  the 
acH&n,  shall  be  constructive  notice  to  purchasers  from  the 
time  of  the  filing  of  the  notice  only,  and  that  such  purchasers 
shall  be  bound  by  all  proceedings  taken  after  the  filing  of 
such  notice  to  the  same  extent  as  if  they  were  made  parties 
to  the  action.  This  is  the  whole  scope  and  object  of  the 
notice.  It  has  no  relation  to  titles  acquired  after  judgment. 
It  never  was  pretended  that  any  notice  was  necessaiy  to  ren- 
der the  judgment  effectual  as  against  parties  claiming  under 
the  defendant  by  transfer  subsequent  to  the  judgment. 
{Campbell  v.  HaUy  16  N.  T.,  679,  580.)  The  judgment  dis- 
poses of  the  rights  of  the  parties  and  is  a  matter  of  public 
record.  Its  effect  cannot  be  impaired  by  any  subsequent 
transfer  by  the  defendant.  He  is  concluded  by  it,  and  his 
grantee  cannot  be  in  any  better  situation  than  the  party  from 
whom  he  obtained  his  right.  (Bacon's  Ab.,  Evidence,  f.) 
The  recording  acts  have  no  relation  to  the  subject. 

It  is  difficult  to  see  how  in  an  action  of  ejectment  a  notice  of 
lis  pendens  can  be  necessary  to.  bind  even  -puvahd^r^  pendente 
lite  by  the  judgment.  The  statute  is  explicit  that  the  judg- 
ment shall  bind  all  persons  claiming  under  the  defendant  by 
title  acquired  after  the  commencement  of  the  action ;  and  this 
provision  is  by  the  Code  itself  applied  to  actions  for  the  recov- 
ery of  real  property.  (Code,  §  455.)  Inasmuch  as  a  recovery 
in  ejectment  can  only  be  had  upon  a  legal  title,  it  would  seem 
unnecessary  to  show  notice  actual  or  constructive  to  bind  a 
purchaser.  It  is  only  against  mere  equities  that  purchasers 
without  notice  are  protected. 

It  was  unnecessary,  therefore,  to  prove  the  filing  of  a  notice 
of  lie  pendens  to  give  to  the  judgment  the  effect  prescribed 
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by  the  Btatnte,  especially  as  against  persons  claiming  through 
Jackson,  by  title  aceming  subsequent  to  the  judgment. 

The  defendant,  Benjamin  Andrews,  appears  by  the  findings 
to  have  acquired  title  as  administrator  of  T.  D.  Andrews,  in 
1868,  under  a  mortgage  made  by  John  Andrews,  trustee,  to 
whom  the  premises  were  conveyed  by  Stephen  0.  Jackson, 
by  deed  dated  in  April,  1864.  In  respect  to  the  title  thus 
acquired,  the  judgment  recovered  by  the  plaintiff  in  Novem- 
ber, 1856,  against  Stephen  C.  Jackson,  is  conclusive  against 
Benjamin  Andrews,  as  administrator.  But  the  court  also  finds 
that  before  acquiring  this  title,  viz.,  in  May,  1866,  Benjamin 
Andrews  entered  into  possession  individually,  under  a  lease 
executed  to  him  by  the  city  of  Brooklyn,  bearing  date  July 
6, 1856,  and  that  as  such  lessee  he  leased  to  his  co-defendant, 
Mary  Linden. 

If  this  finding  is  sustained,  it  establishes  that  the  defend- 
ants claim  under  a  title  accruing  before  the  recovery  in  eject- 
ment against  Jackson,  and  not  derived  from  him,  and  as  to 
that  claim  of  title  the  judgment  is  not  conclusive,  nor  is  it 
even  evidence  against  them.  If  Andrews  entered  under  that 
claim  of  title,  he  is  not  required  to  prove  the  validity  of  his 
lease  from  the  city  of  Brooklyn ;  the  plaintiff  must  recover 
on  the  strength  of  his  own  title,  and  not  on  the  weakness  of 
that  of  the  defendant.  The  subsequent  acquisition  of  title  by 
Andrews,  as  administrator,  does  not  deprive  him  of  the  right 
to  set  up  his  prior  possession  as  lessee  of  the  city  of  Brooklyn, 
and  put  the  plaintiff  to  proof  of  his  title. 

This  finding  was  excepted  to  by  the  plaintiff.  The  only 
evidence  beaiing  upon  the  question  is  the  testimony  of  Jack- 
son and  of  the  defendant  Andrews.  Jackson  testifies  that  in 
1864  he  put  the  defendant  Benjamin  Andrews  in  possession 
to  collect  the  rents  as  agent  for  John  Andrews,  to  whom  he 
had  executed  a  deed  of  trust,  and  tumed^the  tenants  over  to 
him.  The  defendant  Benjamin  Andrews  testifies  that  he  took 
possession  in  1864  as  agent  for  tTohn  Andrews,  trustee,  and 
only  in  that  capacity,  and  continued  in  possession  as  such  until 
May  1, 1866,    That  be  iben  entered  in  his  own  right  under 


484 


SaBBmAN  V.  Andrews  et  al. 


[May, 


Opinion  of  the  Court,  per  Bafallo,  J. 


the  tax  lease,  dated  July  6, 1856,  from  the  city  of  Brooklyn, 
for  1,000  years,  and  leased  the  premises  individually  to  Mary 
Linden,  as  lessee  under  that  lease. 

It  does  not  appear  that  Benjamin  Andrews  claimed  any 
title  to  the  premises  until  he  entered  under  the  tax  lease. 
What  he  terms  a  possession  prior  to  that  time,  was  in  fact  but 
an  agency  for  the  collection  of  rents  from  the  tenants  in  pos- 
session. The  fact  that  before  he  entered,  claiming  any  title 
in  himself,  he  had  acted  as  agent  for  parties  who  were 
bound  by  the  judgment  against  Jackson,  can  hardly  subject 
to  the  effect  of  that  judgment  his  subsequent  entry  under 
an  independent  claim  of  title.  But  whatever  may  have  been 
the  effect  of  such  prior  agency,  it  cannot  affect  the  judgment 
appealed  from,  as  it  is  not  found  by  the  judge.  It  is  well  set- 
tled in  this  court,  that  we  will  not  look  into  the  evidence  for 
facts  to  overthrow  the  judgment.  All  facts  intended  to  be 
relied  upon  to  show  that  the  conclusions  of  law  are  erroneous, 
must  be  specified  in  the  findings,  or  the  court  or  referee  must 
have  been  requested  to  find  them,  and  an  exception  taken  to 
his  refusal.  The  only  claim  of  title  under  which  the  findings 
show  that  the  defendant  Andrews  originally  entered,  is  that 
under  the  lease  of  July,  1856.  The  evidence  sustains  the  find- 
ing, that  he  did  enter  under  that  lease,  and  consequently  the 
plaintiff  was  bound  to  prove  his  title  in  order  to  overcome  the 
effect  of  that  possession  and  put  the  defendants  to  proof  of  the 
validity  of  the  tax  lease  under  which  he  claims  to  have  entered. 
The  judgment  against  Jackson  was  not  evidence  of  title  in  the 
plaintiff  for  this  purpose.  It  was  no  evidence  against  any  one 
other  than  the  defendant  therein,  or  ])ersons  claiming  under 
him.  {Ainslie  v.  ITie  JUayor^  eto.y  1  Barb.,  169  y  CampheEL 
V.  Hall,  16  N.  T.,  579.) 

On  this  ground,  I  think  that  the  judgment  should  be 
afiirmed,  with  costs. 

All  concur  except  Pbckham,  J.,  not  voting. 

Judgment  affirmed. 
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Chbistian  S.  Dblavan,  BeBpondent,  v.  Fleming  Duncan,   iift  bm 

Appellant.  Iiao  957 

A  contract  to  sell  and  convey  land  can  only  be  perfonned  by  giying  a 
deed  that  will  vest  in  the  grantee  an  indefeasible  title. 

Where,  under  such  a  contract,  the  vendee  is  prepared  to  pay  the  pnrohase- 
money,  but  in  consequence  of  the  title  being  incumbered  the  vendor  is 
unable  to  perform,  a  tender  of  the  purchase-money  is  not  necessary  in 
order  to  preserve  the  vendee's  rights  under  the  contract 

Although  relief  will  sometimes  be  granted  by  a  court  of  equity  to  one  who 
has  not  complied  with  the  strict  terms  of  his  contract,  yet  it  will  only 
be  done  in  cases  where  the  party  seeking  it  makes  out  a  case  free  from 
all  doubt,  shows  that  the  relief  he  asks  is  under  all  the  circumstances 
equitable,  and  accounts  in  a  reasonable  manner  for  his  delay  and 
apparent  omission  of  duty. 

Defendant  contracted  to  sell  and  convey  certain  premises.  At  the  time  fixed 
for  performance  he  was  unable  to  give  an  unincumbered  title.  No  part 
of  the  purchase-money  was  paid,  and  defendant  remained  in  possession. 

Plaintiff  brought  action  for  specific  performance  three  years  and  a  half 
after  the  time  fixed  for  performance,  without  giving  any  notice  mean- 
time of  his  intent  to  insist  ui)on  the  execution  of  the  contract  and  with- 
out excusing  the  delay.  Edd  (Rapallo  and  Pbckham,  JJ.,  dissenting) 
that  plaintiff  was  not  entitled  to  the  relief  sought 

(Argued  April  28, 1872 ;  decided  May  28, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Comi;  in  the  first  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  the  decision  of 
the  court  at  Special  Term. 

The  action  was  brought  for  the  specific  performance  of  a 
contract.  The  substance  of  the  contract  and  the  fiicts  are 
set  forth  in  the  opinion. 

Sam/uel  Sand  for  the  appellant.  The  agreement  was  sim- 
ply "  to  sell,"  and  defendant  was  not  bound  to  give  a  war- 
ranty deed,  or  one  with  covenant  against  incumbrances. 
{Ketcham  v.  SwtJb^  13  J.  R.,  369 ;  Vcm  Ep%  v.  Corporation 
of  Schenectady^  12  J.  R,  436 ;  Nixon  v.  HyaeroU^  5  id.,  58 ; 
Gazeley  v.  Price,  16  Johns.,  267 ;  Parker  v.  Parmeleey  20 
id.,  130.) 
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Horace  Andrews  for  the  respondent.  Defendant  was 
required  by  the  contract  to  convey  an  nnincnmbered  title. 
{Smith  V.  JETayneSf  9  Green!.,  128  ;  Throughtan  v.  Through' 
ton^  1  Ves.,  Sr.,  86 ;  Newman  v.  Rogers^  4  Bro.  Ch.,  894 ; 
2  Sugden,  Vend.,  419 ;  Johnson  t.  Johnson^  3  Bos.  &  Pnll., 
162 ;  Crippea  v.  Reed^  6  Term  R.,  162 ;  ^<jjf<?y  v.  ShaUerosSj 
4  Madd.,  122 ;  Jvdeon  v.  TTom,  11  Johns.,  525  ;  Dalbey  v. 
PuUenj  3  Simons,  29 ;  TTarrf  v.  Trathen,  14  id.,  82 ;  Rawle 
on  Covenants  for  Title,  458 ;  Burwdl  v.  Jackson^  9  N.  Y., 
535 ;  Fletcher  v.  ^  ;^/^,  4  Comst.,  396 ;  Hill  v.  Itessegieny 
17  Barb.,  162, 164 ;  JEarl  v.  Campbell^  14  How.,  330 ;  iStgmfy 
V.  CowleSy  6  Bosw.,  479.)  A  tender  of  performance  need 
not  be  made  where  it  would  be  wholly  nugatory.  {Clark  v. 
CrandaUy  27  Barb.,  73;  North  v.  Pepper^  21  Wend.,  636; 
ComweU  v.  Haightj  21  N.  Y.,  462 ;  (Twrry  v.  Smithy  2  id. 
[2  Comst],  60 ;  Skinner  v.  Tinkerj  34  Barb.,  333 ;  Crist  v. 
-4rm{?wr,  id.,  378 ;  Main  v.  JTin^,  8  Barb.,  537 ;  Morange  v. 
Morrisy  32  How.,  178 ;  Foot  v.  TT^^^,  1  Den.,  544.)  Plaintiff 
is  entitled  to  specific  performance.  (Story  £q.  Jur.,  105; 
Rawle  on  Cov.,  430 ;  Worrall  v.  Munn^  38  N.  Y.,  137.) 

Gboveb,  J.  The  contract  of  the  appellant  to  sell  to  the 
respondent  the  lands  therein  described  required  the  former 
to  convey  the  same  to  the  latter  as  specified.  This  is  con- 
ceded by  the  counsel  of  the  appellant ;  but  he  insists  that  the 
execution  and  delivery  by  the  appellant  of  a  deed,  that  would 
invest  the  respondent  with  such  title  as  the  appellant  had, 
would  be  a  performance  of  the  obligation  although  such  title 
was  not  perfect  or  free  from  incumbrances.  Van  Eps  v. 
The  Corporation  of  Schenectady  (12  Johns.,  436) ;  Oadey  v. 
Price  (16  id.,  267),  and  Parker  v.  Parmde  (20  id.,  130),  are 
cited  in  support  of  this  position.  In  the  case  first  cited,  the 
only  question  having  any  analogy  to  the  one  now  under  con- 
sideration was  whether  such  a  contract  bound  the  vendor  to 
give  a  deed  with  covenants  of  warranty,  and  against  incum- 
brances or  other  personal  covenants.  It  was  held  that  it  did 
not ;  but  the  question  whether  the  deed  must  not  convey  an 
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indefeasible  title  was  not  raised  or  considered.  In  Oadey  t. 
Price  it  was  held  that  a  covenant  to  give  a  good  and  suffi- 
cient deed  of  lands  was  satisfied  by  the  giving  of  a  deed, 
properly  executed  in  due  form,  although  an  indefeasible 
title  was  not  thereby  conveyed.  In  Parker  v.  Pa/rmele  a 
like  doctrine  was  held.  But  these  cases  have  been  overruled 
by  this  court  in  Burwell  v.  Jackson  (5  Selden,  536).  In  this 
case  it  was  distinctly  held  that  a  covenant  to  give  a  good  and 
sufficient  conveyance  of  land  could  be  performed  only  by 
giving  a  deed  that  would  vest  in  the  grantee  an  unincum- 
bered title  to  the  premises.  An  examination  of  the  able 
opinion  in  this  case  shows,  upon  principle  and  authority,  that 
such  is  the  law.  It  wae  so  determined ;  and  any  further  dis- 
cussion  of  the  question  would  be  superfluous.  It  may  be 
remarked  that  the  latter  case  does  not  overrule  the  former  as 
to  the  kind  of  deed  that  must  be  given,  but  as  to  the  title 
that  must  be.  conveyed.  A  grant  without  covenants  of  war- 
ranty would  have  been  a  performance,  in  the  present  case, 
provided  an  indefeasible  title  had  been  thereby  conveyed. 
It  follows  that  the  deed  offered  by  the  appellant  fo  the  plain- 
tiff was  not  a  performance  of  the  covenant,  and  that  the 
plaintiff  was  not  bound  to  accept  it,  for  the  reason  that  the 
land  was  subject  to  the  lien  of  judgments  against  the  defend- 
ant. It  appears  that  the  plaintiff  was  prepared  to  pay  the 
purchase-money  upon  the  delivery  of  a  deed  vesting  him 
with  an  unincumbered  title,  but  that  the  defendant  had  not 
power  to  give  such  a  deed.  The  plaintiff,  under  these  cir- 
cumstances, was  not  bound  to  make  a  tender  of  the  money. 
The  right  of  the  plaintiff  to  a  specific  performance  of  the 
contract  was  established,  unless  lost  by  his  subsequent  laches. 
The  contract  was  made  November  6th,  1862,  for  the  sale  of 
a  house  and  lot,  in  the  city-  of  New  York,  for  the  price  of 
$5,500,  to  be  paid  on  the  fifteenth  of  the  same  month,  or  as 
soon  thereafter  as  the  title  could  be  searched ;  not  to  exceed 
thirty  days.  The  judge  finds  as  facts,  that  early  in  Decem- 
ber, 1862,  about  twenty  days  after  making  the  agreement,  the 
title  to  the  property  having  been  searched,  the  plaintiff  said 
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to  the  defendant  that  there  were  judgments  recorded  against 
him,  describing  such  judgments,  and  requested  him  to  have 
said  liens  removed,  and  stated  that  he  was  then  ready  to 
fulfill  his  agreement ;  that  the  defendant  said  he  could  not  or 
would  not  remove  the  liens.  The  action  was  not  commenced 
until  August,  1866.  The  inquiry  is  whether,  upon  these 
facts,  the  plaintiff  was  entitled  to  judgment  for  specific  per- 
formance ;  and  if  not,  whether  the  evidence  authorized  the 
finding  of  such  additional  fEM^ts  as  would  entitle  him  to  such 
judgment.  Fry  on  Specific  Performance  (§  730),  a  work  of 
acknowledged  authority,  says  ^  ^^  The  Court  of  Chancery  was, 
at  one  time,  inclined  to  neglect  all  consideration  of  time  in 
the  specific  performance  of  contracts  for  sale,  not  only  as  an 
original  ingredient  in  them,  but  as  affecting  them  by  way  of 
laches.  But  it  is  now  clearly  established  that  the  delay  of 
either  party  in  not  performing  its  terms  on  his  part,  or  in 
not  prosecuting  his  right  to  the  interference  of  the  court  by 
filing  a  bill, .  or  lastly,  in  not  diligently  prosecuting  his  suit 
when  instituted,  may  constitute  such  laches  as  will  disentitle 
him  to  the  aid  of  the  court,  and  so  amount,  for  the  purpose 
of  specific  performance,  to  an  abandonment,  on  his  part,  of 
the  contract."  Section  731  refers  to  the  cases  in  which  this 
doctrine  was  established.  Section  732  says :  "  The  doctrine  of 
the  court  thus  established,  therefore,  is  that  laches  on  the 
part  of  the  plaintiff,  either  in  executing  his  part  of  the  con- 
*  tract  or  in  applying  to  the  court,  will  debar  him  firom  relief." 
"  A  party  cannot  call  upon  a  court  of  equity  for  specific  per- 
formance," said  Lord  Alvanlbt,  "  unless  he  has  shown  himself 
ready,  desirous,  prompt  and  eager ;"  or,  to  use  the  language 
of  Lord  Cbanwobth,  "  specific  performance  is  relief  which  this 
court  will  not  give,  unless  in  cases  where  the  parties  seeking 
it  come  as  promptly  as  the  nature  of  the  case  will  permit." 
The  cases  cited  by  the  author  fully  sustain  his  conclusions. 
(See,  also,  Ma/rqy,is  of  Hertford  v.  Boore^  5  Vesey,  719,  and 
cases  cited,  note  J,  730 ;  Story's  Equity,  §§  771,  following  to 
781.)  In  Taylor  v.  Longworth  (14  Peters,  172)  Judge  Stoey, 
in  giving  the  opinion  of  the  court,  at  p.  175,  says :  '^  Belief 
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will  be  given  to  a  party  who  seeks  it  if  he  has  not  boen 
grossly  n^ligent,  and  comes  within  a  reasonable  time, 
although  he  has  not  complied  with  the  strict  terms  of  the 
contract.  But  in  all  sach  cases  the  court  expects  the  party 
to  make  out  a  case  free  from  all  doubt,  and  to  show  that  the 
relief  which  he  asks  is^  under  all  the  circumstances,  equitable ; 
and  to  account,  in  a  reasonable  manner,  for  his  delay  and 
apparent  omission  of  his  duty."  Applying  these  principles  to 
the  facts  found  in  the  present  case,  I  think  it  clear  that  the 
plaintiff  was  not  entitLed  to  the  relief  granted  by  the  court. 
He  had  paid  no  part  of  the  purchase-money.  The  vendor 
had  remained^  in  possession,  so  £eu*  as  appears,  regarding  and 
using  the  premises  as  his  own.  The  plaintiff  delayed  for 
three  years  and  a  half  in  commencing  his  action,  without 
giving  any  intimation  to  the  defendant  in  the  mean  time  of 
any  design  to  insist  upon  the  execution  of  the  contract, 
although  notice  of  such  intention  might  easily  have  been 
given.  No  excuse  whatever  for  this  long  delay  is  contained 
in  the  facts  found.  If,  under  such  circumstances,  specific 
performance  may  be  decreed,  the  doctrine  of  courts  of  equity, 
that  diligence  must  be  exercised  in  the  pursuit  of  this  kind 
of  relief,  is  wholly  without  meaning.  But  it  is  said  that  this 
question  was  not  properly  raised  in  the  trial  court.  The  facts 
were  found,  from  which  the  conclusion  was  deduced,  that  the 
plaintiff  was  entitled  to  judgment  for  specific  performance. 
To  which  conclusion  the  counsel  for  the  appellant  excepted. 
It  is  difficult  to  see  how  the  question  could  have  been  more 
distinctly  raised  or  presented.  It  only  remains  to  inquire 
whether  the  evidence  would  have  warranted  the  finding  of 
such  additional  facts  as  would  sustain  the  judgment. 

The  plaintiff,  in  his  complaint,  to  excuse  his  delay,  alleges 
that  the  defendant  told  him  that  he  had  appealed  from  the  judg- 
ments, which  were  liens,  to  the  Court  of  Appeals,  and  that  the 
plaintiff  must  wait  till  the  determination  of  said  appeals  and  the 
settlement  of  said  suits ;  and  that  the  defendant  would  then, 
according  to  his  contract,  convey  said  premises  to  the  plain- 
tiff, and  to  which  the  plaintiff  assented.     This  allegation  was 
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denied  by  the  answer.  No  proof  whatever  was  given  to  sus- 
tain it.  The  only  proof  given,  having  any  relation  to  this 
allegation,  was  the  testimony  of  the  plaintiff,  that  the  defend- 
ant requested  him  to  wait  a  short  time,  and  until  the  Ist  of 
January,  1863,  by  which  time  he  said  he  would  have  the 
liens  removed ;  to  which  the  plaintiff  assented.  The  plain- 
tiff further  testified  that  he  did  not  learn  that  the  judgments 
were  removed  until  shortly  before  the  commencement  of  the 
action  in  August,  1866.  It  may  be  assumed  that  the  judge 
found  in  accordance  with  this  testimony.  Upon  this  assump- 
tion it  appears  that  the  defendant,  being  unable  to  perform 
his  contract  in  December,  1862,  the  parties  agreed  verbally 
to  extend  the  time  for  such  performance  until  January  Ist, 
1863;  at  which  time  the  plaintiff  was  to  receive  his  deed  and 
pay  the  entire  purchase-money.  The  plaintiff  waits  three 
years  and  a  half  without  taking  any  steps  toward  perform- 
ance on  his  part ;  the  defendant  remaining  in  the  possession 
of  the  land.  Had  the  contract  originally  fixed  the  first  of 
January  for  performance,  that  this  delay  would  have  been  a 
bar  to  the  remedy  sought,  is  too  clear  for  discussion.  I  am 
unable  to  see  how  the  plaintiff  is  in  any  better  position  by 
this  day  having  been  fixed  by  the  agreement  for  extending 
the  time.  When  the  plaintiff  ascertained  that  the  lien  was 
removed  is  immaterial.  His  right  to  proceed  to  enforce  the 
contract  was  perfect  before  such  removal.  In  such  proceed- 
ing the  court  would  have  compelled  the  defendant  to  remove 
the  lien,  if  in  his  power ;  and  if  not,  given  him  an  election  to 
take  such  title  as  the  defendant  could  give,  or  the  damages  to 
wliich  he  was  entitled.  It  must  be  borne  in  mind  that  the 
defendant  had  lost  all  remedy  upon  the  contract  against  the 
plaintiff.  Under  such  circumstances  the  plaintiff  had  no 
equitable  right  to  watch  and  wait  during  the  peripd  of  the 
statute  of  limitations  to  avail  himself  of  the  benefit  of  the 
contract  if  advantageous  to  him,  but  absolved  therefrom  if 
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otherwise.    The  judgment  appealed  from  most  be  reversed, 
and  a  new  trial  ordered,  costs  to  abide  event. 

All  concur,  except  ^Rapallo  and  Psckham,  J  J.,  dissenting. 

Judgment  reversed. 


Iba  Baboook,  Appellant,  v.  The  Lake  Shobe  and  Michigan 
SouTHEBN  Railway  Company,  Respondent. 

Where  a  common  carrier  has  transported  fireight  under  a  special  contract 
limiting  his  common-law  liability,  and  by  which  he  undert  jk  for  an 
agreed  compensation  to  carry  it  to  the  terminus  of  his  route,  and  then 
deliver  it  to  another  carrier,  no  authority  results  from  the  relation  or 
from  the  contract,  empowering  him  to  enter  into  a  special  contract  on 
behalf  of  the  owner  with  the  next  carrier  limiting  or  restricting  the 
liability  of  the  latter  ;  the  whole  duty  of  the  first  carrier  terminates  with 
the  delivery  of  the  goods  to  the  second,  and  the  common-law  liability  of 
the  latter  attaches  at  once  by  necessary  implication  upon  the  receipt 
thereof. 

Where  a  carrier  undertakes  for  a  specified  compensation  to  transport  over 
his  own  route,  and  to  deliver  at  the  terminus  thereof  goods  marked  to  a 
consignee  beyond  such  terminus,  a  through  contract  will  not  be  implied 
fi*om  the  fact  that  in  the  description  of  the  goods  in  the  contract  the 
marks  showing  the  ultimate  destination  are  given.  Nor  is  such  a  con- 
tract extended  or  afiected  by  the  fiK^t  that  in  making  it  a  printed  blank 
is  used  adapted  to  a  through  contract  extending  over  other  and  con- 
necting lines,  and  making  the  contract  to  read  ostensibly  for  and  on 
behalf  of  all  the  carriers  over  whose  lines  the  goods  may  pass.  The 
written  portions  of  the  contract  will  control,  and  only  so  much  of  the 
printed  matter  in  the  blank  form  used  as  is  consistent  therewith  is  of  any 
effect ;  all  that  is  incompatible  with  or  inappropriate  to  the  intent  of 
the  parties  as  indicated  by  the  written  portions  is  to  be  rejected. 

(Argued  May  21, 1872;  decided  May  28, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  affirming  a 
judgment  for  the  defendant  entered  on  decision  of  the  court 
upon  trial  without  a  jury.    (Bep.  below,  43  How.  Pr.R.,  317.) 

The  action  was  brought  to  recover  the  value  of  a  quantity 
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of  petroleum  oil  destroyed  by  fire  while  in  possession  of 
defendant  as  common  carrier. 

On  November  14th,  1867,' the  plainjjff  shipped  fifty-six 
barrels  of  refined  petroleum,  at  Oil  City,  in  the  State  of  Penn- 
sylvania, by  the  Atlantic  and  Great  Western  Railway  Com- 
pany, imder  an  agreement,  of  which  the  following  is  a  copy: 

"  Atlantic  and  Great  Western  Railway,  7.35. 

«  Oil  City  Station,  November  14th,  1867. 

"  Received  from  Babcock  for  shipment  by  The  Atlantic 
and  Great  Western  Railway  Company,  the  following  prop- 
erty in  good  order,  except  as  noted,  marked  and  consigned  as 
follows : 

Mark.    «  Article. 

J.  W.  O.  &  Co.  ) 

J.  W.  Osborne  &  Co.  V  56  Bbls.  R.  Oil,  Car  1,848. 

Albany,  N.  Y.  ) 

5  S  Cent  Internal  BeTonae ) 
(        Stamp,  canceled.       S 

Rate  in  cents  per  100  lbs.    $25.00  per  car. 

Which  this  company  and  connecting  roads  agree  to  deliver 
with  as  reasonable  dispatch  as  their  general  business  will  per- 
mit, delays  and  accidents  excepted,  but  they  do  not  Skgree  to 
transport  the  same  by  any  particular  train,  nor  in  any  speci- 
fied time." 

^^  Subject  to  the  conditions  below : 

'^  At  Corry  station  upon  payment  of  freight  and  charges 
thereon. 

'^  In  consideration  of  the  reduced  rate  given  and  specified 
above  for  the  transportation  of  petroleum,  it  is  understood 
that  the  owner  or  shipper  assumes  all  risk  of  damage  from 
fire  or  leakage  or  from  any  cause  whatever  while  in  transit, 
or  at  the  depots  or  stations  of  any  of  the  companies  whose 
lines  of  road  it  may  be  transported  upon  or  over. 

''  The  rates  on  petroleum,  when  taken  at  the  companies' 
risk,  or  damage  from  fire  or  other  causes,  being  double  the 
amount  herein  specified.  ^The  owner  or  shipper  of  this 
property,  in  consideration  of  having  the  same  transported  at 
such  reduced  rates,  does  hereby  release  this  and  all  other 
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companies  over  whose  lines  of  road  it  may  pass,  from  all 
claim  for  loss  or  damage  by  fire,  leakage  or  any  other  cause 
whatever,  such  products  of  petroleum  as  naphtha,  benzine, 
benzole,  etc.,  etc.,  being  exceedingly  hazardous,  will  not  be 
transported  except  by  special  agreement  as  to  time  of  receiv- 
ing and  rates  to  be  charged ;  and  any  party  shipping  such 
articles  without  notifying  the  company  and  getting  their  con- 
sent, shall  not  only  forfeit  all  claim  against  the  company  for 
damages  sustained,  but  shall  be  accountable  to  the  company 
for  loss  it  may  sustain  in  consequence  thereof.  * 

"  *  The  acceptance  of  this  receipt  by  the  owner  or  shipper 
will  be  considered  as  evidence  of  his  assent  to  all  the  condi- 

tions  contained  therein.' 

"  D.  W.  GURNSEY,  Jr.,  Agent:' 

The  price  stated  in  the  contract  was  the  customary  price 
for  the  transportation  of  freight  from  Oil  City  to  Oorry. 

That  company  carried  the  petroleum  to  Corry,  and  there 
delivered  it  to  The  Buffalo  and  Pittsburg  Railroad  Com- 
pany, which  company  carried  it  to  Brocton,  in  this  State,  and 
delivered  it  to  the  Buffalo  and  Erie  Railroad  Company,  of 
which  company  defendant  is  successor  and  liable  for  its  debts 
and  obligations.  While  in  the  possession  of  the  Buffalo  and 
Erie  Railroad  Company  the  oil  was  destroyed  by  fire. 

Oeorge  W.  Coihran  for  the  appellant.  It  is  contrary  to 
public  policy  to  permit  a  common  carrier  to  restrict  its  com- 
mon-law liability.  (Pa.  JS.  R.  Co.  v.  Henderson^  51  Penn., 
315.)  The  exemption  must  at  least  be  secured  by  clear  and 
unambiguous  language.  {French  v.  Buffalo^  JV.  Y.  dk  Erie 
H.  R.  Co,<i  4  Keyes,  108 ;  8tea/m  Navigation  Co.  v.  Mer- 
cJumU?  Bank,  6  How.  TJ.  S.  R.,  344 ;  Wells  v.  Steam  Nao. 
Co.,  8  N.  Y.,  376.)  To  release  a  carrier  from  his  common- 
law  liability  there  must  be  a  consideration.  {BisseU  v.  N. 
T.  C.  R.  R.  Co.,  25  K  Y.,  442.) 

(    J..  P.  Zanin^  for  the  respondent.    A  common  carrier  may 
by  special  agreement  limit  his  liability.    {Stevnvoeg  v.  The 
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£:rie  Wy^  43  K  Y.,  123 ;  Frmch  v.  The  Buffalo,  New 
York  and  Erie  Railroad  Co.,  4  Eeyes,  108  ;  Dorr  v.  The 
New  Jersey  8Ua/m  NamgaMon  Co.,  1  Kernan,  485 ;  BiseeU 
V.  N.  T.  a  R.  R.  Co.,  25  N.  T.,  442.)  The  written  con- 
tract  recites  a  good  and  valid  consideration,  and  defendant  is 
entitled  to  the  benefit  of  its  stipulations.  {Manhattan  OH 
Co.  y.  Cam.  and  Am.  R.  R.  Co.,  52  Barb.,  72 ;  Maghee  v. 
The  Cam.  and  Am.  R.  R.  Trans.  Co.,  45  N.  T.,  514.) 

Allen,  J.  To  exempt  the  defendant,  the  successor  in  lia- 
bility to  the  Buffalo  and  Erie  Bailroad  Company,  from  the 
common-law  responsibility  of  common  carriers,  extending  to 
all  losses  except  those  resulting  from  the  act  of  God  or  the 
public  enemies,  it  must  appear  that  the  oil  of  the  plaintiff  was, 
at  the  time  of  its  destruction,  in  the  possession  of  the  Buffalo 
and  Erie  Bailroad  Company,  for  transportation  under  a  spe- 
cial contract,  restricting  the  liability  of  the  carrier,  made  by 
and  with  the  plaintiff,  or  some  one  authorized  to  act  in  his 
behalf.  The  contract  with  the  Atlantic  and  Oreat  Western 
Kailway  Company  was  special  in  its  terms,  and  by  it  the  liabili- 
ties of  the  carrier  were  greatly  restricted,  and  a  loss  by  fire  was 
excepted  from  the  risks  of  the  carrier,  and  if  that  was  a  through 
contract,  that  is,  a  contract  for  the  carriage  of  the  property  to  and 
a  delivery  of  it  at  Albany,  it«  ultimate  destination,  each  carrier 
in  the  course  of  its  transit,  including  the  Buffalo  and  Erie  Rail- 
road Company,was  entitled  to  the  benefit  of  the  exemptions 
from  liabilitysecuredby  it.  It  would  be  regarded  as  made  for 
the  benefit  of  all  who  should  undertake  the  carriage  of  the 
goods  upon  the  terms  and  conditions  prescribed  by  it. 

If  it  was  not  a  through  contract,  then  the  Buffalo  and  Erie 
Eailroad  Company  received  the  goods  as  common  carriers, 
and  are  liable  as  such  for  all  losses  not  within  the  recognized 
exceptions,  that  is,  except  those  which  were  inevitable  or 
oc2rsioned  by  public  enemies. 

If  the^  first  carrier,  the  Atlantic  and  Great  Western  Rail- 
way Company,  only  undertook  for  the  carriage  of  the  oil  to 
Corry  for  an  agreed  compensation,  and  the  delivery  at  that 
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place  to  another  carrier,  there  was  no  authority  resulting  from 
the  relation,  or  the  contract  between  that  company  and 
the  plaintiff,  to  enter  into  a  special  contract,  in  behalf 
of  the  plaintiff,  with  the  next  carrier  at  Corry,  to  limit 
and  redtrict  the  liability  of  such  carrier  in  any  respect. 
There  was  no  agency  created ;  the  whole  duty  of  the  Atlantic 
and  Great  Western  Railway  Company  was  that  of  carrier,  and 
terminated  with  the  delivery  of  the  goods  to  the  next  carrier, 
and  the  common-law  liability  of  the  carrier  receiving  the 
goods  attached  at  once  and  by  necessary  implication  upon 
their  receipt. 

The  goods  were  received  by  the  Atlantic  and  Oreat  West- 
em  Railway  Company  at  Oil  City,  in  Pennsylvania,  addressed 
to  J.  W.  O.  &  Co.,  Albany,  New  York,  and,  had  they  been 
received  without  a  special  contract,  a  contract  would  not  have 
been  implied  on  the  part  of  the  railway  company  to  carry  the 
goods  oi;  provide  for  their  carriage  beyond  the  terminus  of 
its  road.  Its  whole  duty  would  have  been  performed  by 
transporting  them  to  the  extent  of  its  own  route  and  deliver- 
ing them  to  the  next  connecting  carrier,  that  is,  the  railway 
company  would  have  been  liable  as  a  carrier  over*  its  own 
road  and  as  a  forwarder  from  tiie  terminus  of  its  line.  This  is 
the  recognized  rule  in  this  and  other  States,  although  it  is 
otherwise  in  England.  {Boot  v.  The  Cheat  Western  Railway 
Co,y  45  N.  Y.,  524,  and  cases  cited  by  Rapallo,  J., ;  Red- 
field  on  Carriers,  §  181,  and  cases  cited  in  note  9.)  But  the 
goods  were  received  by  the  Atlantic  and  Great  Western  Rail- 
way Company  under  a  special  contract,  and  upon  the  inter- 
pretation of  that  contract  and  the  effect  to  be  given  to  it  the 
decision  of  this  case  hinges.  In  the  agreement  the  goods 
were  described  as  "  56  bbls.  R.  Oil,  Car  1,848,"  and  in  the 
margin  "  mark,  J.  W.  O.  &  Co.,  J.  W.  Osborne  &  Co.,  Albany, 
N.  Y."  The  mark  or  direction  of  the  property  was  given  to 
identify  and  distinguish  it  from  other  property  of  the  same  char- 
acter, and  was  not  inserted  as  a  part  of  the  agreement,  and 
from  it  a  contract  to  carry  to  Albany  would  not  be  implied. 
The  agreement  was  by  ^^  this  (The  A.  &  G.  W.  R.)  company 
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and  connecting  roads,"  to  deliver  the  property  at  Oorry  station, 
which  was  the  terminus  of  the  roads  of  that  company,  upon 
payment  pf  freight  and  charges  thereon.  The  freight  was 
specified  at  twenty-five  dollars  per  car.  This  was  the  freight 
to  Corry,  and  no  rate  was  agreed  upon  or  specified  for  trans- 
portation beyond  that  place.  By  the  agreement  the  plaintiJBT, 
*'in  consideration  of  the  reduced  rate  given  and  specified 
above  for  the  transportation  of  petroleum,"  assumed  certain 
risks,  including  that  by  which  the  property  was  destroyed, 
"  while  in  transit,  or  the  depots  or  station  of  any  of  the  com- 
panies whose  lines  of  road  it  may  be  transported  upon  or 
over." 

The  plaintiff  did, "  in  consideration  of  having  the  petroleum 
transported  at  such  reduced  rates,"  release  the  A.  &  G.  W. 
R.  Co.  and  all  other  companies  over  whose  lines  of  road  it 
may  pass,  from  al>  claim  for  loss  or  damage  by  fire,"  etc. 
The  agreement  was  made  by  filling  up  a  printed  form  adapted 
to  a  contract  for  the  transportation  of  goods  beyond  the  route 
of  the  contracting  carrier,  and  over  the  lines  of  other  and  con- 
necting roads  to  distant  places.  The  parties  merely  inserted 
in  writing  the  date  and  place  of  shipment,  the  name  of  the 
owner,  the  description  of  the  property,  the  freight  and  the 
place  of  delivery  (Corry  station).  The  commencement  and 
termination  of  the  responsibility  of  the  carrier  (the  A.  &  G. 
W.  R.  Co.)  were  expressed  clearly  and  distinctly  in  the  writ- 
ten parts  of  the  contract. 

The  goods  were  not  lost  or  destroyed  between  the  place  of 
their  receipt  and  Corry,  nor  until  after  they  had  left  Corry 
in  charge  of  other  carriers  and  had  come  into  the  possession 
of  the  Buffalo  and  Erie  Railway  Company,  in  the  course  of 
their  transit  to  Albany.  The  contract  was  for  the  carriage 
of  the  oil  to  Corry,  and  only  so  much  of  the  printed  matter 
of  the  blank  form  used  as  is  consistent  with  and  appjropriate 
to  that  contract  is  of  any  effect.  The  intent  of  the  contract- 
ing parties  is  to  be  gathered  froip  the  entire  instrument,  the 
written  part  controlling  where  that  and  the  printed  are  in 
conflict,  and  the  latter  to  be  rejected  when  incompatible  with 
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or  inappropriate  to  the  intent  of  the  parties,  as  clearly  indi- 
cated by  the  written  portion.  The  printed  form  is  very  gen- 
eral, and  contains  provisions  adapted  to  contracts  differing 
essentially  from  tbis,  some  of  which  are  not  adapted  to  a  con- 
tract for  the  carriage  of  goods  wholly  within  the  limits  of  the 
contracting  carrier's  line  of  road,  and  such  parts  as  are  inap- 
plicable mnst  be  rejected  as  surplusage,  and  the  written  por- 
tion of  the  agreement  prevail.  {Leeds  v.  Mechanica^  Ine.  Co.j 
4  Seld.,  861 ;  Harper  v.  Albany  MtUtud  Ine.  Co.,  17  N.  Y., 
194.)  The  limitation  of  the  carrier's  liability  by  the  contract 
is  necessaiily  confined  to  the  service  contracted  for,  and  the 
carriers  who  were  parties  to  it. 

Carriers  who  are  not  named  in  a  contract  for  the  carriage 
of  goods,  and  who  are  not  formal  parties  to  it,  may,  under 
certain  circumstances,  have  the  benefit  of  it.  Such  is  the 
case  when  a  contract  is  made  by  one  of  several  carriers  upon 
connecting  lines  or  routes  for  the  carriage  of  property  over 
the  several  routes  for  an  agreed  price  by  authority,  express  or 
implied,  of  all  the  carriers.  So,  too,  in  the  absence  of  any 
authority  in  advance,  or  any  usage  from  which  an  authority 
might  be  inferred,  a  contract  by  one  carrier  for  the  transportsr 
tion  of  goods  over  his  own  and  connecting  lines,  adopted  and 
acted  upon  by  the  other  carriers,  would  enure  to  the  benefit 
of  all  thus  ratifying  it,  and  performing  service  under  it.  But 
in  such  and  the  like  cases  the  contract  has  respect  to  and  pro- 
vides for  the  services  of  the  carriers  upon  the  connecting 
routes.  Maghee  v.  The  Oamdeji  <6.  Amhoy  JR.  Trans.  Co. 
(45  K  T.,  614),  and  Lamb  v.  Same  (46  N.  T.,  272),  are  in 
point,  and  illustrate  the  rule. 

There  was  no  agreement  here  for  the  carriage  of  the  oil 
beyond  Oorry,  no  rate  of  freight  agreed  upon  to  any  other 
point,  and  the  carrier  was  entitled  to  receive  the  freight 
earned,  twenty-five  dollars  per  car,  on  delivery  of  the  oil  at 
that  place.  There  was  no  consideration  for  an  agreement  by 
the  plaintiff  to  relieve  the  carriers  who  should  thereafter 
receive  the  property  for  transportation  from  the  common-law 
liabilities,  and  no  such  agreement  was  made.    It  is  claimed 
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that  the  finding  of  the  jadge  by  whom  the  cause  was  tried, 
that  the  Bu£falo  and  Erie  Eailroad  Company  received  the 
property,  '^  under  and  in  pursuance  of  said  agreement,  upon 
its  said  railroad  from  Brocton  to  Buffalo,"  is  conclusive  as  a 
finding  of  fact,  and  entitles  the  defendant  absolutely  to  the 
benefit  of  the  stipulations  of  that  contract.  The  answer  is 
that  the  transportation  from  Brocton  to  BufEalo  is  not  within 
the  limits  of  the,  contract,  and  it  was  simply  impossible  that 
goods  could  be  carried  between  those  places  in  pursuance  of 
a  contract  expressly  providing  for  an  entirely  different  trans, 
portation,  or  a  transportation  between  two  other  places  on  a 
different  route.  While  twenty-five  dollars  per  car  freight 
might  have  been  a  reasonable  or  a  reduced  rate  for  transport- 
ation from  Oil  City  to  Corry,  it  may  have  been  an  entirely 
inadequate  or  an  exorbitant  rate  for  transporting  the  same 
property  from  Corry  to  Brocton,  from  Brocton  to  Buffalo,  or 
Buffalo  to  Albany.  It  is  certainly  improbable  that  the  same 
freight  was  to  be  the  compensation  to  each  of  the  railroad 
companies  by  whom  the  oil  should  be  carried  in  its  transit  to 
Albany. 

The  contract  was  not  intended  as  a  through  contract.  The 
plaintiff  has  no  claim  under  it  either  against  the  Atlantic  and 
Great  Western  Railway  Company  or  any  of  the  connecting 
roads  for  the  carriage  of  the  goods  beyond  Corry,  and  it  neces- 
sarily follows  that  its  stipulations  did  not  extend  to  or  affect 
the  carriage  beyond  that  place. 

The  Camden  and  Amboy  B.  and  T.  Co.  were  held  liable  as 
common  carriers  under  a  contract  somewhat  like  this,  made 
with  the  Pennsylvania  Bailroad  Company,  under  which  the 
goods  were  transported  by  the  latter  company  to  Philadelphia 
and  there  delivered  to  the  former  company.  {C.  dk  A,  R.  <& 
T.  Co.  V.  F(yr^the,  61  Penn.  R,  81.) 

Brutal  ds  Exeter  Railway  Co,  v.  Chimmings  (5  H.  and  N. 
969)  merely  held,  carrying  out  the  doctrine  of  Musohamp  v. 
77te  Lancaster  db  Preston  Junction  Railway  Co,  (8  M.  and 
W.,  421),  which  has  not  been  followed  in  this  State,  that  the 
pontract  of  carriage  in  that  case  was  a  through  contract  made 


1872.]      W.  Trans.  Co.  of  Buffalo  v.  Lansinq  et  al.        499 

Statement  of  case. 

bj  the  Great  Western  Railway  Co.  for  the  carriage  of  the 
goods  to  their  ultimate  destination,  and  that  the  contracting 
carrier  was  solely  liable  for  the  loss  of  the  goods  in  transit, 
although  they  were  lost  while  in  course  of  transportation  by 
the  defendant  who  received  them  from  the  first  carrier  at 
the  terminus  of  its  road  for  transportation  to  the  place  to 
which  they  were  directed.  This  case  would  not  be  followed 
with  us,  but  each  carrier  would  be  held  responsible  for  a  loss 
or  damage  to  the  goods  while  in  his  custody,  and  the  only 
question  would  be  as  to  the  extent  of  his  liability,  and  whether 
he  was  entitled  to  the  benefit  of  any  stipulations  in  the  con- 
tract made  with  the  first  carrier. 

The  defendant,  upon  the  case  made  and  facts  found  by  the 
judge  at  the  trial,  was  subject  to  all  the  common-law  liabili- 
ties of  carriers,  and  the  stipulations  of  the  contract  with  the 
Atlantic  and  G.  W.  B.  Co.  did  not  extend  to  the  transporta- 
tion of  the  goods  by  the  defendant.  It  is  not  necessary  to 
consider  at  this  time /the  liability  of  the  parties,  in  case  it 
should  appear  that  the  oil  was  being  carried  at  a  reduced  rate 
of  freight. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

All  concur,  except  Peoksam  and  Eapallo,  JJ.,  not  voting. 

Judgment  reversed. 


Thb  Western  Transpobtation  Compaktt  of  the  Cttt  of 
Buffalo,  Bespondent,  v.  Abbaham  L.  I«ansing  et  al., 
'    Exrs.,  etc.,  Appellants. 

Where  a  lease  for  a  tenn  of  yeare  contains  a  clause  giTing  the  lessee  the 
privilege  of  keeping  and  occupjring  the  premises  for  such  ftirther  time 
alter  the  expiration  of  said  term  as  he  shall  choose  or  elect,  yielding  and 
paying  therefor  the  same  rent,  and  where  before  the  expiration  of  the 
specified  term  the  lessor  dies,  the  lessee  is  not  entitled  to  a  renewal  or 
extension  of  the  lease. 

The  most  that  is  created  by  the  daase  is  a  tenancy  from  year  to  year  after 
the  termination  of  the  term,  determinable  at  the  plessnre  of  either  the 
lessee  or  owner  of  the  reversion,  upon  giving  the  requisite  notloe, 

(Ajgued  April  2/  ^879  \  decided  May  28, 1873.) 
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Apbbal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  district,  reversing  a  judgment  in 
favor  of  defendants  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  compel  specific  performance  of 
a  covenant  in  a  lease,  which  plaintiff  claimed  entitled  him  to 
a  renewal  of  the  lease,  and  to  restrain  defendant  from  inter- 
fering with  plaintiff 's  possession.  The  lease  was  of  certain 
premises  in  the  town  of  Watervliet,  Albany  county,  executed 
by  Levin  us  A.  Lansing,  lessor,  and  Erastus  S.  Prosser,  lessee, 
dated  August  30th,  1853.  It  was  for  the  term  of  fifteen 
years,  at  the  yearly  rent  of  thirty  dollars,  to  be  paid  in  yearly 
payments  on  the  first  of  September  in  each  year,  the  lessee  to 
pay  all  taxes,  '^  with  privilege  of  keeping  and  occupying  said 
lots  for  such  ftirther  time,  after  the  expiration  of  said  term,  as 
said  party  of  the  second  part  shall  choose  or  elect,  yielding 
and  paying  therefor  the  same  rent  and  all  taxes  as  aforesaid." 
The  lessee  covenanted  to  pay  the  rent  as  specified,  and  at  the 
expiration  of  the  term,  or  of  such  further  time  as  he  should 
elect  as  aforesaid  to  hold  the  same,  to  quit  and  surrender 
the  premises,  etc. 

The  lease  contained  a  covenant  of  the  lessor,  that  the  lessee 
"  on  paying  the  said  yearly  rent,  and  performing  the  cove- 
nants aforesaid,  shall  and  may  peaceably  and  quietly  have, 
hold  and  enjoy  tlie  said  demised  premises  for  the  term  afore- 
said, and  any  extension  thereof,  as  before  provided  for." 

The  lessor  died  prior  to  the  expiration  of  the  fifteen  years. 
Defendants  succeeded  to  his  inter^ts.  Plaintiff  is  assignee 
of  the  lessee.  On  the  28th  August,  1868,  plaintiff  served  on 
defendants  a  demand  in  writing  for  a  renewal  of  the  lease 
for  a  term  of  fifteen  years,  accompanying  the  demand  with  a 
lease  executed  in  duplicate  by  plaintiff.  Defendants  declined 
to  execute  the  same,  and  upon  expiration  of  the  term  specified 
demanded  possession. 

The  referee  found  that  plaintiff  was  not  entitled  to  a 
renewal  or  extension  of  the  lease,  and  that  the  holding  of 
the  plaintiff  since  the  expiration  of  the  term  was  wrongful ; 
tb^t  defendants  were  entitled  to  possession,  with  damages 
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for  the  withholding,  and  were  entitled  to  judgment  for 
ooBts,  etc. 
Judgment  wna  entered  accordingly. 

W,  A.  Beach  for  the  appellants.  The  lease  contains  no 
covenants  of  renewal  entitling  plaintiff  to  claim  a  new  demise. 
{Kling  v.  DresSy  6  Robt.,  621 ;  House  v.  BurVy  24  Barb., 
525 ;  Cretian  v.  Doney^  1  N.  Y.,  419.)  The  provision  for 
extension  is  void  under  the  statute  of  frauds.  {Wright  v. 
WeekSy  25  N.  Y.,  153 ;  Stacker  v.  ParPridgCy  2  Rpbt.,  193, 
202,  204.)  It  is  void  for  uncertainty.  {Ahed  v.  JRaddiffey 
13  John.,  297 ;  Taylor's  Landlord  and  Tenant,  §  75,  etc. ; 
Buchmaster  v.  Thompsony  36  N.  Y.,  658.)  It  is  void  as 
tending  to  create  a  perpetuity.  {Carr  v.  EUuony  20  Wend., 
178.)  This  case  is  not  one  of  equitably  jurisdiction.  {M. 
Ins.  Co.  V.  Oit}/  of  If.  Y.y  3  Keyes,  182 ;  Supp  v.  Kensinffy 
6  Eobt.,  609.)   • 

John  H,  Reynolds  for  the  respondent.  If  the  covenant 
be  for  renewal  it  runs  with  the  land  and  binds  defendant 
Wager.  (PiggoU  v.  Masony  1  Paige,  412;  4  Kent  Com., 
109.)  The  lessee  has  the  right  to  ret-ain  possession  till  the 
owner  of  the  reversion  grants  a  new  lease.  (6  Wend.,  696 ; 
2  Duer.,  444.)  The  true  remedy  for  the  tenant  is  to  compel 
specific  performance.  (1  Paige,  412.)  The  election  of  the 
lessee  properly  signified  extends  the  lease  over  the  further 
time  chosen.  (1  Com.,  419 ;  House  v.  BurVy  24  Barb.,  625 ; 
jRofUet  V.  Cooky  44  N.  H;,  512.)  The  performance  of  the 
contract  will  be  enforced  in  a  court  of  equity.  {Piggott  v. 
Masony  1  Paige,  412 ;  9  Yesey,  832 ;  id.,  326.)  The  clause 
is  capable  of  being  made  certain  by  the  exercise  of  the  lessee's 
right  to  fix  the  time  of  extension  and  is  valid.  (8  Seld.,  472 ; 
Hyde  v.  Skinnery  Peere.  Wms.,  196 ;  Taylor's  L.  A  T.,  168 ; 
Bridges  v.  Hitchcocky  1  Bro.  P.  C,  622.) 

FoLOEB,  J.  This  is  an  action  on  the  equity  side  of  the 
court  to  restrain  the  defendants  from  interfering  with  or  dis- 
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turbing  the  possession  of  the  plaintiff  of  certain  premises  in 
West  Troy  ;  and  asking  that  the  court  adjudge  the  specific 
performance  of  an  alleged  covenant,  to  execute  a  second  lease 
thereof,  so  as  to  carry  into  effect  that  certain  covenant, 
claimed  to  be  contained  in  a  lease  heretofore  executed. 

The  lease  was  executed  on  or  about  the  30th  of  August, 
1853,  between  Levinus  A.  Lansing,  from  whom  the  defend- 
ants derive  their  title,  and  Erastus  S.  Prosser,  who  is  the 
assignor  of  the  plaintiff.  Lansing  was  the  lessor  and  Prosser 
was  the  lessee.  Tlie  lease  began  on  the  1st  of  September, 
1853,  and,  being  for  a  term  of  fifteen  years,  it  ended  on  the 
1st  of  September,  1868.  The  rent  was  thirty  dollars  yearly, 
payable  on  the  1st  of  September  in  each  and  every  year 
during  the  term.  The  lessee  was  also  to  pay  all  taxes  that 
might  be  assessed  on  the  premises.  The  lease  contained  this 
further  clause :  "  With  privilege  of  keeping  and  occupying 
said  lots  for  such  further  time,  after  the  expiration  of  said 
term,  as  said  party  of  the  second  part  (the  lessee)  shall  choose 
or  elect,  yielding  and  paying  therefor  the  same  rent  and  all 
taxes  as  aforesaid."  The  lessee  expressly  covenanted  to  pay 
to  the  lessor  the  yearly  rent  as  in  the  lease  specified,  and  upon 
the  days  thereinbefore  specified  of  fifteen  years,  or  at  the 
expiration  of  such  further  time  as  the  lessee  n^ay  choose  or 
elect,  as  aforesaid,  to  hold  the  same.  And  the  lessor  did 
covenant  that  the  lessee,  on  paying  the  yearly  rent  and  per- 
forming his  covenants,  should  hold  the  premises  tor  the  term 
aforesaid,  and  for  any  extension  thereof,  as  before  provided 
for.  The  lessor  died  before  the  SOth  of  December,  1867; 
and  on  or  about  that  day  his  devisee  conveyed  the  premises 
to  the  defendant  Wager,  subject  to  all* the  covenants  and 
conditions  of  the  lease,  so  far  as  obligatory,  with  the  right 
reserved  to  Wager  to  dispute  the  obligation  of  them.  The 
plaintiff,  on  the  28th  of  August,  1868,  demanded  of  Wager  a 
lease  for  a  term  of  fifteen  years  longer. 

If  this  provision,  giving  the  lessee  the  privilege  of  Iceeping 
and  occupying  the  premises  demised  for  such  further  time  as 
he  shall  choose  or  elect,  connected  with  the  other  clauses  of 
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the  lease  relating  thereto,  be  treated  as  a  covenant  running 
with  the  land ;  it  is  the  most  which  in  that  respect  can  be 
claimed  for  it  by  the  plaintiflT. 

If  it  were  simply  a  covenant  to  renew,  it  wonld  imply  a 
renewal  for  the  same  term  and  for  the  same  rent.  {Tracy  v. 
Albany  Eauch.  Co.^  7  N.  Y.,  474.)  But  it  is  not  such ;  nor  is 
there  any  room  left  for  implication.  The  same  rent  for  the 
period  of  further  occupation,  as  was  reserved  for  the  specified 
term  of  fifteen  years,  is  expressly  provided  for.  It  is  expressly 
provided  that  the  taxes  shall  be  paid  by  the  lessee  through 
the  period  of  further  occupation.  Nor  can  it  be  implied  that 
the  same  term  is  provided  for ;  as  it  is  expressed  that  the 
further  occupation  shall  continue  as  long  as  the  lessee  shall 
choose  or  elect.  Nor  can  it  be  implied  that  the  rent  is  to  be 
paid  on  the  same  annually  recurring  day  of  payment,  as  was 
the  rent  for  the  specified  term  of  fifteen  years.  The  special 
clause,  providing  for  the  further  occupation,  is  silent  as  to 
the  day  of  payment  of  the  rent.  In  the  covenant  of  the  les- 
see to  pay  the  rent  however,  he  binds  himself  to  pay  the 
yearly  rent  in  the  lease  specified,  upon  the  days  therein 
specified  of  fifteen  years,  or  at  the  expiration  of  such  further 
time  as  the  lessee  might  choose  or  elect  to  hold  the  premises. 
The  use  of  the  disjunctive  "{)r"  might  be  held,  on  a  literal 
construction  of  solely  the  covenant  of  the  lessee,  to  give  to 
him  the  alternative  of  paying  rent  in  installments  on  the  1st 
of  September  in  each  year,  or  in  gross  on  the  expiration  of 
the  further  term  for  which  he  might  choose  to  occupy.  But 
this  could  not  have  been  the  intention  of  the  parties.  It  is 
not  to  be  supposed  that  the  lessor  could  have  intended  to 
wait  for  his  rent  until  the  term  of  fifteen  years  had  run  out, 
and  also  for  such  further  time  of  occupancy  as  the  lessee 
should  choose  to  take.  And  besides,  in  the  former  part  of 
the  lease  the  days  for  the  payment  of  the  rent  for  the  specified 
term  are  fixed;  being  the  1st  of  September  in  each  year 
during  the  same.  So  that  the  clause  in  the  lessee's  covenant 
for  payment  of  rent,  fixing  the  time  therefor  at  the  expira- 
tion of  the  further  time  of  occupancy  chosen  by  him,  must 
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be  referred  solely  to  the  rent  accruing  daring  such  farther 
time.  Thus  considered,  we  have  a  provision  for  farther  occu- 
pation, which  by  its  terms  definitely  settles  the  amoont  of 
the  rent,  and,  to  an  extent,  the  time  for  the  payment  of  it; 
but  by  placing  the  length  of  time  of  such  farther  occupation 
in  the  choice  or  election  of  the  lessee,  leaves  it,  a  priori^ 
entirely  uncertain  and  indeterminate ;  and  which  precludes 
the  implication  from  the  provisions  of  the  lease  of  anything 
as  to  these  matters. 

If  these  provisions  which  have  been  referred  to,  and  which 
are  relied  upon  by  the  plaintiff,  do  constitute  a  covenant  on 
the  part  of  the  lessor,  the  covenant  made  is  not  one  for  a 
renewal  of  the  lease.  There  is  no  coincidence  with  that,  but 
in  the  premises  to  be  enjoyed,  and  in  the  amount  of  rent  to 
be  paid  therefor. 

If  we  treat  these  provisions  as  a  covenant  on  the  part  of 
the  lessor  for  a  new  lease,  the  question  arises,  is  it  valid  and 
enforceable,  or  is  it  void  for  uncertainty ;  specific  perform- 
ance of  which  may  not  be  adjudged  ?  It  has  been  held  that 
where  no  term  is  fixed  by  the  covenant,  it  is  void  for  uncer- 
tainty. {Abed  V.  Raddiff,  13  J.  E.,  296.)  The  covenant 
in  that  case  was  that  the  lessore  should  take  the  buildings  on 
the  lot  at  an  appraisal  of  three  indifferent  men,  to  be  chosen 
by  the  parties,  or  let  the  lot  at  a  yearly  rent  to  be  thus  fixed. 
The  court  held  that  the  covenant  was  void  for  uncertainty  aa 
to  the  term.  And  the  decision  is  put  upon  the  requirements 
of  the  statute  of  frauds.  The  agreement  is  condemned,  inas- 
much as  being  one  which  is  required  to  be  in  writing,  and 
hence  to  be  certain  in  itself,  or  capable  of  being  made  so  by 
a  reference  to  something  else  whereby  the  terms  can  be 
ascertained  with  reasonable  precision,  it  does  not  come  up  to 
the  requirement.  It  \^onld  have  been  practicable  in  that 
case,  for  the  lessors  to  have  chosen  or  elected  for  what  term 
they  would  have  let  the  lot ;  there  being  no  term  specified, 
and  they  agreeing  generally  to  let.  And  they  did  afterward 
offer  to  give  a  lease  for  a  term  not  exceeding  ten  years.  But 
no  consideration  is  given  to  this  fact  in  the  opinion  of  the 
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court;  and  the  decision  seems  put  upon  the  ground  alone 
that  the  agreement  is  not  in  itself  certain,  and  does  not  refer 
to  something  else  which  is.  The  subsequent  determination 
of  tlie  lessor  was  not  noticed.  (See  Wright  v.  Weeka^  25  N. 
Y.,  153 ;  Lawson  v.  Mead^  Lalor's  Supp.,  158.)  In  Mutgera 
V.  Hunter  (6  J.  0.  B.,  216)  an  agreement  to  redemise  the 
premises  at  such  rent  and  upon  such  terms  as  might  be 
agreed  upon  was  said  by  the  chancellor  to  be  quite  analogous 
to  the  covenant  in  Abed  v,  Raddiff  (mpra),  to  let  the  loi ; 
and  be  seems  to  have  thought  it  void  for  uncertainty.  And 
in  Tracy  v.  Albany  Exch.  Co.  (3  Seld.,  472)  it  is  said  by 
Jewett,  J.,  upon  these  and  other  authorities,  that  a  covenant 
to  renew  upon  such  terms  as  might  be  agreed  upon  is  void 
for  uncertainty.  See  Whittoch  v.  Duffidd  (1  Hoffman's  Ch. 
B.,  110)  to  same  effect.  Nor  does  it  seem  that  this  is  put 
upon  the  ground  that,  possibly  there  might  be  no  agreement 
by  the  parties  upon  the  tenns,  and  so  for  the  want  of  such 
agreement,  never  any  certainty;  but  upon  the  ground  that 
at  the  time  when  the  covenant  was  entered  into,  there  was 
then  no  certainty  in  it  as  to  the  term,  nor  did  it  refer  to  any 
collateral  fact  or  circumstance  which  gave  certainty.  It  was 
thus  understood  in  Fiah  v.  Hvhbard^a  Adm^ra  (21  Wend., 
663,  664),  where  Cowen,  J.,  says  of  Abed  v.  Raddiffe :  *'  The 
clause,  rejected  for  uncertainty,  had  no  reference  to  a  sub- 
sisting object." 

And  so  it  is  said,  that  if  one  let  lands  for  such  a  tenn  as 
both  parties  shall  please,  this  is  but  a  lease  at  will ;  because 
what  that  term  will  be  is  utterly  uncertain.  (Bacon  Ab. 
Lease,  L.,  3.)  That  is,  as  I  understand  the  proposition,  that 
it  is  at  the  time  of  the  lease  utterly  uncertain,  what  term  the 
parties  will  please,  and  not  that  they  may  never  please  to  lix 
upon  a  certain  term.  For  the  certainty  of  the  continuance 
of  the  term  ought  to  be  ascertained,  either  by  the  express 
limitation  of  the  parties  at  the  time  of  the  lease  made,  or  by 
a  reference  to  some  collateral  fact,  which  may  with  equal  cer- 
tainty measure  the  continuance  thereof;  otherwise  it  will  be 
void.    (Id.)    And  iu  Whiilock  v.  Duffidd  {aujnra)  it  is  said 
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to  be  a  general  principle  that,  for  the  court  to  decree  a  spe- 
cific performance  of  an  agreement,  all  of  its  material  terms 
and  conditions  must  be  in  writing,  either  in  the  agreement 
itself  or  by  plain  reference  to  a  written  paper  supplying  an 
omission. 

Now  it  is  plain,  that  there  is  nothing  in  the  instrument 
before  us  which  specifies  and  makes  certain  the  term  for 
which  the  new  lease  was  to  be  given,  or  for  which  the  lessee 
was  to  eujoy  a  further  occupation  after  the  first  lease  had 
expired.  Nor  is  there  any  reference  to  any  writing  then  in 
being,  nor  to  any  collateral  fact  or  circumstance  then  exist- 
ing, which  made  it  certain. 

It  is  claimed  however  by  the  plaintiff,  that  the  election 
of  the  lessee  properly  signified,  may  operate  to  extend  the 
instrument  over  the  whole  period,  and  make  it  a  lease  to 
cover  not  only  the  original  term  but  the  further  time  chosen. 
Chretien  v.  Doney  (1  N.  Y.,  419)  is  cited  as  an  authority  for 
this  position.  In  that  case  there  was  a  lease  for  one  year, 
and  the  lessee  had  the  privilege  to  hold  for  one  year,  one 
month  and  twenty  days  longer ;  but  if  he  left  he  was  to  give 
four  months'  notice  before  the  expiration  of  the  lease.  No 
notice  was  given  by  the  lessee,  and  the  court  held  it  a  lease 
for  the  whole  term  of  two  years,  one  month  and  twenty  days, 
at  the  rent  named  in  the  lease,  and  payable  as  therein  named. 
But  there  the  term  was  specified  as  to  its  length,  resting  in 
the  option  of  the  lessee  whether  the  lease  should  continue 
through  the  term.  And  so  it  was  in  House  v.  Burr  (24 
Barb.,  525),  and  in  Rardet  v.  Cook  (44  N.  H.,  512).  And  in 
Tracy  v.  Albany  Eacch.  Co.  (3  Seld.,  472),  there  was  nothing 
left  indefinite.  The  term  was  fixed  at  three  years  longer 
than  that  to  which  the  lessee  was  bound.  The  rent  for  the 
extended  term  was,  in  the  silence  of  the  lease  as  to  it,  to  be 
the  same  as  for  the  first  term.  This  was  thus  arrived  at  by 
implication  of  law  from  that  silence.  It  was  at  the  option  of 
the  lessee  to  take  the  premises  for  the  three  years  longer,  on 
the  same  terms  as  to  rent  and  the  payment  of  it.  Nothing 
was  left  for  the  future  to  determine  but  the  exercise  of  his 
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option.  Syde  v.  Skinner  (2  P.  Wins.,  196)  is  a  decision 
somewhat  favorable  to  the  view  of  the  plaintiff.  The  lease 
there  contained  a  covenant  '^  to  renew  the  lease  for  such  fur- 
ther term  as  the  lessee  should  then  desire."  This  does  not 
appear  in  the  report  in  Peere  Williams,  but  is  so  stated  in 
the  report  as  cited  in  1  Harg.  Jurid.  Argumts.,  426.  (See  1 
Hoff.  Gh^  B.,  117,  aupra,)  This  case  has  however,  been  much 
criticiBed,  and  declared  to  be  hardly  an  authority  in  any  case. 
{Fumival  v.  Crew*  3  Atkyns,  88.)  In  Bridges  v.  Hitchcock 
(1  Bro.  P.  C,  522)  the  contention  seems  to  have  been  whe- 
ther the  new  lease  should  contain  a  covenant  for  a  still  further 
renewal.  And  it  was  so  adjudged,  principally  as  is  to  be 
gathered  from  the  case,  upon  the  ground  that  the  lessee  had 
made  valuable  improvements  upon  the  demised  premises, 
expecting  a  renewal  from  time  to  time  as  the  term  expired. 
And  the  same  reason  was  stated  for  the  decision  in  Hyde  v. 
Skinner.  It  does  not  appear  that  the  question  now  i-aised 
was  had  in  consideration  by  court  or  counsel  in  either  of  those 
cases.  It  is  to  be  noticed  too,  that  in  them,  the  covenant 
was  to  grant  such  further  lease,  or  a  lease  for  such  further 
term,  as  the  lessee  should  desire.  This,  as  will  appear  further 
on,  makes  an  important  difference  between  them  and  the  cAi>e 
in  hand. 

I  am  aware  that  the  duration  of  the  term  may  be  reduced 
to  certainty  by  matter  ex  post  facto.  Thus,  it  is  said  in  Say  v. 
Smith  (1  Plowden,  269)  if  I  make  a  lease  to  one  for  so  man  v 
years  as  I.  S.  shall  name,  and  afterward  I.  S.  in  my  lifetime, 
names  a  certain  number  of  years,  it  shall  be  a  good  lease  tor 
so  many  years  as  he  names;  for  it  is  my  demise,  and  I  am 
content  that  he  should  name  the  years,  which  by  my  own 
reference  to  his  nomination,  is  as  much  as  if  I  myself  had 
named  them.  This  instance  is  put  in  illustration  of  the 
general  principle,  stated  in  the  same  place,  that  every  con- 
tract sufficient  to  make  a  lease  for  years,  ought  to  have 
certainty  in  three  limitations,  viz.:  in  the  commencement  of 
the  term,  in  the  continuance  of  it,  and  in  the  end  of  it.  So 
that  (the  authority  continues)  all  these  ought  to  be  known  at 
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the  commencement  of  the  lease.  So  if  the  lease  has  a  certain 
appointment  of  the  number  of  years,  although  the  commence^ 
ment  or  the  end  of  it  is  certainly  appointed  upon  an  uncer- 
tain time,  yet  such  lease  shall  be  good  as  a  lease  for  years, 
after  the  lessee  hath  done  such  an  act. 

Now  it  may  not  seem  that  in  principle,  there  is  any  dis- 
tinction between  a  contract  for  a  lease  for  so  many  years  as 
I.  S.  shall  name,  and  one  for  so  many  years  as  the  lessee 
shall  name.  It  may  be  that  there  is  not.  *  We  are  not  here 
called  upon  to  say  how  that  is.  The  clause  in  the  contract 
before  us  does  not  provide  to  that  effect.  By  it  the  occupar 
tion  is  not  for  such  further  time  after  the  expiration  of  the 
first  term  as  the  lessee  shall  name.  He  is  not  by  it  before  or 
when  he  begins  that  occupation  to  name  and  specify  the 
number  of  years  for  which  he  will  continue  as  tenant.  But 
the  occupation  is  to  run  along  without  a  determined  continu- 
ance specified  beforehand ;  and  is  for  its  duration,  dependent 
all  the  while  upon  his  choice  or  election,  unexpressed  as  to  a 
definite  term  thereof,  so  that  it  may  continue  indefinitely,  and 
be  arrested  whenever  he  wills.  It  is  similar  to  a  provision 
for  such  time  as  both  parties  please  (Bacon  Ab.,  ut  supra) ; 
or  a  lease  giving  a  righl;  to  occupy  as  long  as  lessee  pleases. 
{Doe  V.  Hichardsj  4  Ind.,  874 ;  Cheever  v.  Pearson^  16  Pick., 
266.)  And  here  is  the  difference  above  alluded  to,  in  the  case 
in  hand  from  Hyde  v.  Skinner  and  Bridges  y.  HUohcock. 
A  lease  for  so  long  as  both  parties  shall  please,  o^  for  so  long 
as  the  lessee  sliall  please,  is  said  to  be  a  lease  at  the  wiU  of 
both  lessor  and  lessee.  (Bacon  Ab.,  eupra  /  Doe  y.  Hiohardsj 
supra,)  It  is  at  the  most,  a  tenancy  from  year  to  year,  so 
long  as  both  parties  please ;  for  the  courts  do  not  willingly 
construe  demises,  where  no  certain  term  is  mentioned,  to  be 
tenancies  at  will,  and  incline  to  hold  them  to  be  from  year  to 
year,  especially  where  an  annual  rent  is  reserved.  {Jackson 
V.  Bryan^  1  J.  R,  822.) 

Moreover,  when  certainty  of  continuance  depends  upon 
matter  est  post  fctcto^  that  matter  must  occur  in  the  lifetime 
of  both  the  lessor  and  lessee  {Rector  qf  Okedington^s  Cas^ 
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1  Coke's  R,  p.  380, 155,  h  ;  Say  v.  Smith,  supra  ;  Plowd.,  269- 
273,  h\  because  no  interest  passes  out  of  tlie  lessor  during  his 
lifetime ;  and  after  his  death  the  naming  of  the  years  will 
come  too  late;  (Piatt  on  Leases,  2d  vol.,  p.  72,  most  of  whoso 
citations  I  have  verified,  and  find  that  they  are  to  the  point 
stated  in  the  text).  It  follows  that  the  demand  by  the  plain- 
tiff for  a  renewal  of  the  lease,  and  the  tender  of  an  instru- 
ment in  writing  to  the  defendant  Wager,  for  execution  by 
him,  was  of  no  avail.  There  was  a  specified  term  of  fifteen 
years  fixed  in  that  instrument.  But  a  renewal  for  that  term 
was  not  provided  for  in  the  lease;  nor  was  there  the  power 
given  in  it  to  the  lessee  to  name  any  definite  term ;  nor  was 
the  term  named  in  the  lifetime  of  the  lessor. 

In  my  judgment  the  most  that  the  lease  created,  bv  the  provi- 
sioiiB  nnder  notice,  was  a  tenancy  from  year  to  year,  determina- 
ble  at  the  will  of  either  party  upon  giving  the  requisite  notice. 

The  learned  referee  was  right  in  his  conclusion  of  law  that 
the  plaintiff  was  not  entitled  to  a  renewal  or  extension  of  the 
lease  as  demanded ;  and  that  it  had  shown  no  facts  entitling 
it  to  the  equitable  relief  sought.  But  he  was  in  error  in 
adjudging  that  the  plaintiff  had  no  remaining  interest  or  title 
in  or  to  the  premises,  or  to  any  part  of  the  same ;  and  that 
the  holding  of  the  premises  by  the  plaintiff,  since  the  expira- 
tion of  the  term  of  fifteen  years,  has  been  and  still  is  wrong- 
ful ;  and  that  the  defendant  Wager,  is  entitled  to  possession 
of  the  premises,  with  damages  for  the  withholding  thereof. 

The  General  Term  reversed  the  judgment  of  the  referee 
as  a  whole ;  and  in  this  we  think  it  was  in  error. 

The  judgment  should  be  modified.  It  should  be  adjudged 
that  the  plaintiff  is  not  entitled  to  a  renewal  or  extension  of 
the  lease  as  demanded,  and  that  it  has  shown  no  facts  entitling 
it  to  the  equitable  relief  sought.  And  the  defendants  should 
have  judgment  to  that  extent  against  the  plaintiff,  with  costs 
in  all  the  courts.      • 

All  concur,  except  Psokham,  J.^  not  sitting,  and  Allen, 
J.,  not  voting. 

Judgment  accordingly. 
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Under  the  proYisions  of  the  act  of  1867  (chap.  887,  Laws  of  1867),  in  an 
action  between  husband  and  wife  either  is  a  witness  in  his  or  her  behalf 
against  the  other,  save  in  the  cases  excepted  in  said  act. 

This  act  applied  to  all  trials  thereafter  had  in  actions  pendmg  when  it  took 
effect,  and  under  it  the  husband  or  wife  can  testify  to  conyersationa  and 
communications  (not  confidential)  had  with  the  other  prior  to  the  taking 
effect  of  the  act 

The  act  as  thus  interpreted  is  not  repugnant  to  the  provision  of  the  Con- 
stitution of  the  United  States  (sub.  1,  §  10,  art  1)  prohibiting  the  passage 
of  an  ex  part  facto  law. 

An  order  making  an  extra  allowance  when  it  does  not  exceed  the  limits 
prescribed  by  the  Code  is  not  reviewable  in  this  coturt 

(Argued  May  34,  1872;  decided  May  28, 1872.)  ' 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment in  favor  of  defendant  entered  upon  the  report  of 
a  referee. 

The  action  was  brought  by  plaintiff  against  her  husband 
to  recover  an  alleged  balance  of  moneys  in  his  hands  belong- 
ing to  her  separate  estate  and  received  by  him  as  her  agent. 
The  defence  was  payment. 

Upon  the  trial  defendant  offered  himself  as  a  witness  in 
his  own  behalf,  and  plamtiff's  counsel  objected  that  he  was 
incompetent.  Objection  overruled,  and  he  was  sworn  and 
examined.  After  proving  the  payment  of  certain  bills  for 
goods  purchased  by  plaintiff,  and  of  various  sums  of  money 
to  her,  he  was  allowed  to  testify,  under  objection,  to  conver- 
sations with  her  in  which  she  stated  and  agreed  that  the  sums 
so  paid  should  apply  as  payment  of  the  balance  in  defendant's 
hands.    The  referee  found  in  favor  of  defendant. 

EWridge  T.  Oerry  for  the  appellant.  Defendant  was  not 
competent  as  a  witness  in  his  own  behalf.  {Logendyhe  v. 
Logendyl'^y  AA  Barb.,  366 ;  Cover  v.  Brook^  21  id.,  546 ; 
Dickerman  v.  AhraJiamSy  21  id.,  541;  Bass  v.  Bean,  16 
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Howard,  93 ;  Yale  v.  Dederer,  18  N.  Y.,  265  ;  22  id.,  450 ; 
Freethy  v.  Freeihyy  42  Barb.,  369;  0(mLd  v.  Gouldj  39 
How.,  441;  Arbargast'y.  Arhargast,  8  id.,  297;  Smith  v. 
Smithj  15  id.,  165;  B.  Ins.  Co.  v.  JiToble,  5  Abb.  N.  S.,  355.) 
The  statute  of  1867  did  not  affect  existing  suits.  {Trist  v. 
CaienaSj  18  Abb.,  143 ;  Hacldey  v.  Sprague^  10  Wend.,  116  ; 
Dash  V.  Vcm  Kleeck^  7  J.  R.,  486 ;  Snyder  v.  Snyder^  3  Barb., 
623 ;  Bates  v.  Steams^  23  Wend.,  482.)  The  act  has  no  retroac- 
tive effect  so  as  to  admit  marital  conversations  had  before  it 
took  effect.  {Dash  v.  Van  KleecJc^  7  J.  R.,  477 ;  Sandford  v. 
JBennettj  24  N.  T. ;  Raidiffe  v.  Wales,  1  Hill.,  63.)  If  the 
act  controls  pending  proceedings  it  is  an  ex  post  facto  law 
and  void  under  the  Constitution  of  the  United  States.  {Peo- 
fie  V.  Humphreys,  7  Johns.,  314 ;  Oahagan  v.  The  People, 
1  Parker  Or.  R.,  384 ;  Clayton  v.  WardeU,  4  N.  Y.  R.,  230  ; 
1  Greenleaf  Ev.,  §  389 ;  1  Hale  P.  C,  693 ;  1  East.  P.  C, 
469;  1  Russell  on  Crimes,  218;  3  Greenleaf  on  Ev.,  §206; 
Colder  y.  BvU,  3  Dallas,  389;  Cumming  y.  State  of  Mo., 
4  Wal.,  326.) 

WHlia/m  Henry  Amoux  for  the  respondent.  Defendant 
was  a  competent  witness.  {Minier  v.  Minier,  4  Alb.  Law 
J.,  317.)  The  legislature  has  authority  to  enact  a  new  rule 
in  regard  to  evidence,  and  that  does  not  affect  vested  rights. 
{I^eass  V.  Mercer,  14  Barb.,  318, 322.) 

FoLGEB,  J.  1st.  The  first  question  made  in  this  case  is, 
whether  the  defendant  was  properly  admitted  as  a  witness  in 
his  own  behalf  and  against  the  plaintiff,  his  wife. 

It  is  claimed  that  the  provisions  of  the  act  of  1867  (2d  Laws 
of  1867,  p.  2221),  do  not  enable  the  defendant  to  become  a 
witness  against  his  wife  in  an  action  in  which  they  are  the 
only  and  antagonistic  parties. 

I  have  reached  the  opposite  conclusion.  It  must  be  con- 
ceded that  the  object  of  the  enactment  was  to  alter  the  com- 
mon-law rule  which  forbade  the  hueiband  or  wife  being  a  wit- 
neiiB  for  or  against  the  other.    Its  object  was  to  make  avail- 
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able  in  the  trial  of  issues  the  evidence  of  classes  of  witnesses 
whom  the  rules  of  the  common  law  excluded.  It  designated 
these  classes  as  '^  the  husband  of  any  party  to  the  action,"  and 
as  '^  the  wife  of  any  party  to  the  action."  It  declared  that  all 
persons  falling  within  these  designations  should  be  competent 
and  compellable  to  give  evidence,  'Hhe  same  as  any  other 
witness."  It  declared  further,  that  they  should  be  thus  com- 
petent and  compellable  '^  on  behalf  of  any  party  to  the  action." 
It  is  conceded  that  where  the  husband  or  the  wife  is  a  party  to 
the  action,  and  the  other  is  not,  that  the  husband  or  the  wife, 
as  the  case  may  be,  is  within  the  language  of  the  statute. 
But  it  is  contended  that  this  language  does  not  disclose  an 
intention  that  he  or  she  may  be  a  witness  for  or  against  the 
other,  when  both  are  parties  to  the  action,  antagonists  in  it. 

I  am  at  a  loss  to  perceive  where  the  language  halts  or  suf- 
fers a  change  in  its  meaning,  in  going  toward  one  purpose 
more  than  toward  the  other. 

If  the  wife  sues  the  husband,  or  vice  versa^  she  is,  and  he 
is,  in  the  language  of  the  act,  "  any  party  thereto."  She  is, 
in  thei,  language  of  the  act,  ^Hhe  wife  of  any  party  thereto." 
He  is,  in  the  language  of  the  act,  '*  the  husband  of  any  party 
thereto."  And  what  other  are  the  new  classes  of  witnesses 
created  by  the  statute,  than  the  wives  of  parties  to  the  action, 
and  the  husbands  of  parties  to  the  action  ?  And  on  whose 
behalf  is  it  that  these  new  classes  of  witnesses  are  competent 
and  compellable  to  give  evidence  the  same  as  any  other  wit- 
ness, if  not  ''on  behalf  of  any  party  to  such  action?"  Does 
not  the  husband,  plaintiff  or  defendant,  suing  or  sued  by  a 
wife,  defendant  or  plaintiff,  fall  directly  within  a  class  of  the 
witnesses  newly  privileged  and  designated  by  this  statute  t 
And  is  not  a  husband,  plaintiff  or  defendant  in  such  action, 
directly  within  the  description  of  the  one  in  whose  behalf  the 
husband  or  the  wife  of  a  party  may  be  a  witness  t  He  is  a 
party  to  an  action  in  which  a  wife  is  the  opposing  party. 

Certainly  the  letter  of  the  law  is  met  by  the  facts,  and  the 
facts  are  met  and  embraced  by  the  letter  of  the  law.  Nor  is 
any  violence  done  to  the  letter  of  the  law  in  applying  it  to  a 


1672.]  ^         SOUTHWIOK  f).  SOUTHWIGK.  518 

Opinion  of  the  Court,  per  ^lgbb,  J. 

case  of  husband  and  wife,  parties  against  each  other  in  an 
action.  .  , 

I  am  well  aware  that  as  mnch  might  be  said  of  the  provi- 
sions of  sections  898,  399  of  the  Code  of  Procedure.  There 
the  phrases,  '^  no  person  offered  as  a  witness,"  or  ^'  as  a  wit- 
ness in  any  action"  *  *  *  ^^  ghaU  be  ezdnded  by  rea- 
son of  his  interest  in  the  event  of  the  action,"  ^^  or  because  he 
is  a  party  thereto,**  »  «  «  «a  party  to  the  action," 
<' person  for  whose  immediate  benefit  it  ia  prosecuted  or 
defended,"  and  similar  phrases,  as  they  occur  in  the  varying 
amendments  to  those  sections  or  one  of  them,  on  a  strict 
interpretation,  would  apply  to  a  husband  or  to  a  wife,  a  party 
or  interested,  even  though  the  opposing  party  be  a  husband 
or  a  wife. 

And  I  am  aware  that  it  has  been  often  held  that  from 
these  phrases  there  could  be  no  deduction  of  an  intent  in  the 
legislature  to  abrogate  the  rule  of  the  common  law  which 
excluded  the  husband  and  wife.  And  tht^  further  it  was 
held,  that  it  was  not  intended  to  remove  existing  disqualifica- 
tions or  to  make  a  person  a  witness,  heca/use  he  is  a  party,  when 
he  would  otherwise  be  incompetent ;  but  only  that,  whatever 
not  being  a  party,  any  one  might  have  testified  to,  the  same 
he  might  testify  to,  though  made  a  party ;  that  it  was  only 
intended  to  remove  the  disqualification  of  being  a  party,  and 
not  the  disqualification  of  the  marital  relation. 

This  statute  (of  1867)  seems  to  be  the  complement  in  this 
respect  of  those  sections  of  the  Oode,  and  as  they  were  intended 
to  remove  the  disqualification  of  being  a  party,  so  this  is  to 
remove  the  disqualification  of  being  a  husband  or  a  wife,  so 
that,  under  the  Code  and  this  act  as  one,  there  may  be  neither 
the  disqualification  of  being  a  party  nor  that  of  being  a  mar- 
ried person.  And  it  was  admitted  in  many  of  these  decisions, 
that  the  letter  of  the  sections  of  the  Oode  extended  to  and 
clearly  embraced  married  persons  when  they  were  parties. 
( Wehrkamp  v.  WUUtt^  1  Keyes,  250 ;  SmUh  v.  Smith,  16 
How.  Pr.  E.,  165.)  But  the  courts,  venerating  the  common- 
law  rule  which  prevented  married  persons  bein^  wituesses  for 
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or  againfit  each  other  save  in  very  exceptional  cases,  deemed 
it  requisite  that  the  legislature  should,  more  explicitly  than  it 
had  done  in  those  sections,  express  an  intention  to  abrogate 
that  role,  before  the  judiciary  should  declare  that  it  was  broken. 
The  decisions  were  put,  not  upon  the  lack  of  literal  force  in 
the  statute,  but  in  a  reluctance  to  find  in  the  words  the  intent 
to  invade  a  rule  so  ancient  and  so  thoroughly  founded.  It 
will  be  perceived  that  in  the  act  of  1867,  there  is  the  same  if 
not  greater  literal  force  than  in  the  Code ;  while  at  the  same 
time  it  must  be  conceded  that  by  it,  at  the  narrowest  view  of 
it,  the  common-law  rule  is  beyond  dispute  seriously  impaired. 
The  reason  of  that  rule  was  because  of  an  identity  of  interest 
in  husband  and  wife,  wherefore  they  might  not  be  witnesses 
for  each  other;  and  because  of  the  closeness  of  the  mar- 
riage relation  and  its  mutual  and  unrestrained  confidences, 
wherefore  it  was  against  public  x>olicy  that  they  should  be 
witnesses  against  each  other,  for  that  it  tended  to  implacable 
quarrels  and  divisions.  But  the  reason  is  ignored  when  a 
wife  may  be  called  by  a  Btranger  asa  witneea  against  her  hiis- 
band,  or  by  her  husband  against  a  stranger,  as  much  as  when, 
being  a  party  against  her  husband,  she  is  sworn  in  her  own 
behalf  or  is  called  by  him  to  his  advantage. 

Then  as  to  the  intent  of  the  act.  So  &r  we  have  noticed  only 
the  first  section  of  the  act.  If  it  be  thought,  and  it  seems  to 
have  been  so  thought  by  a  learned  court,  that  the  language 
of  the  first  section  does  not  fully  convey  an  intent  of  the  legisr 
lature  to  permit  a  husband  or  a  wife  to  become  a  witness  in 
an  action  in  which  they  are  opposing  parties  {Jfinieir  v.  Miniery 
4  Lansing,  421),  it  will  be  found,  I  think,  that  the  second  and 
third  sections  disclose  that  intention  more  completely. 

In  reading  the  statute  it  will  be  seen  that  the  first  section 
declares  the  general  purpose  of  the  legislature  in  enacting  it. 
It  appears  however  from  the  other  sections,  that  in  the  terms 
used  to  declare  this  general  purpose  succinctly,  more  was  com- 
prehended than  was  designed  to  be  sanctioned  as  a  law.  The 
second  and  third  sections  were  added  therefore,  to  confine 
9omewhat  the  scope  of  the  terms  used  generally  in  the  first 
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section.  The  third  section  provides  that  no  hnsband  or  wife 
shall  be  compelled  to  disclose  any  confidential  commnnication 
made  bj  one  to  the  other  during  marriage.  This  is  a  limita- 
tion npon  the  general  provision  of  the  first  section,  that  they 
should  be  compellable  to  give  evidence  the  same  as  any  other 
witness,  and  is  a  saving  of  somewhat  of  the  policy  of  the  com- 
mon-law. 

Then  the  second  section  makes  also  a  limitation  upon  the 
enacting  force  of  the  first  section,  by  providing  that  nothing 
in  the  act  contained  shall  render  any  husband  or  wife  compe- 
tent or  compellable  to  give  evidence  for  or  against  the  other 
in  any  action  or  proceeding  instituted  in  consequence  of  adul- 
tery, or  in  any  ctction  or  proceedmg  for  dvooroe  on  accoimt  of 
adtdiery,  Now  we  must  concede  that  unless  the  legislature 
was  knowingly  doing  a  needless  thing  (which  is  not  to  be 
supposed),  it  had  a  purpose  in  enacting  this  last  limitation. 
And  it  must  have  conceived,  that  by  the  force  of  the  language 
used  in  the  first  section,  a  husband  or  a  wife  could  give  and 
be  compelled  to  give  evidence  in  an  action  for  divorce  on 
account  of  adultery.  And  as  there  can  be  no  action  for 
divorce  on  account  of  adultery,  except  it  be  brought  by  a  wife 
against  her  husband  or  vice  versa,  the  legislature  must  have 
conceived  that  the  first  section  did  enact  that  a  wife  or  hus- 
band might  give  and  might  be  compelled  to  give  evidence  for 
or  against  herself  or  himself  in  an  action  in  which  they  two 
t^ere  the  only  parties.  We  can  scarcely  suppose  that  such 
would  have  been  the  conception  of  the  legislature  unless  it 
had  so  intended. 

And  this  interpretation  is  sustained  by  the  authorities. 

In  1860  (Laws  of  1860,  chap.  459,  p.  787,  §  12)  the  legis- 
lature amended  the  899th  section  of  the  Ck)de,  so  that  it  con- 
tained this  phrase;  '^except  that  neither  husband  nor  wife 
shall  be  required  to  disclose  any  communication  made  by 
one  to  the  other." 

It  was  held  that  this  exception  was  a  plain  indication  of  the 
legislative  intention  to  change  or  modify,  by  the  section 
expepted  from,  tb^  oomipoii-te\y  rul^  cms  to  the  admissibility 
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of  huBband  and  wife  as  witnesses.    (  WehrkaTnp  v.  WiUettj 
mpra  ;  Barton  v.  OUdhUl,  12  Abb.  Pr.  Kep.,  246.) 

Still  farther.  Although  the  second  section  of  the  act  of 
1867  was  evidently  meant  to  be  a  restriction  on  the  general 
effect  of  the  first  section  thereof,  and  does  not  purport,  farther 
than  that;  to  contain  in  itself  any  individual  enacting  force ; 
yet  it  does  make  an  exception  from  the  restriction.  It  does 
reserve  to  the  first  section  and  to  its  enacting  purpose,  some- 
what of  that  which  by  the  full  force  of  the  restrictive  terms 
of  the  second  section  would  be  taken  from  the  first.  The 
general  restriction  of  the  second  section  is,  that  neither  the 
husband  nor  the  wife  shall  be  competent  or  compellable  to 
give  evidence  for  or  against  the  other,  in  any  criminal  action 
or  proceeding,  nor  in  any  action  or  proceeding  instituted  in 
consequence  of  adultery,  nor  in  any  action  or  proceeding  for 
divorce  on  account  of  adultery. 

The  saving  from  this  restriction  is,  **  except  to  prove  the 
fact  of  marriage  in  case  of  bigamy,"  and  "  except  to  prove  the 
fact  of  marriage,"  in  action  for  divorce,  etc.  It  will  scarcely 
be  contended  that  this  excepting  clause  would  of  itself  have 
the  enacting  power  to  enable  a  husband  or  wife  to  prove  the 
fact  of  marriage  against  the  other  in  the  cases  specified.  The 
enacting  power  is  to  be  found  in  the  other  part  of  the  act. 
And  the  form  and  collocation  of  the  excepting  clause  are  indi- 
cative of  the  belief,  and  consequently  of  the  intent  of  the 
legislature,  that  the  first  section  did  enact  tha^t  husband  and 
wife  might  testify  for  and  against  each  other  in  behalf  of 
themselves.  If  a  man  demise  a  rectory,  excepting  the  house, 
saving  a  chamber  in  the  house  to  the  lessee,  the  chamber 
passes  by  force  of  the  ^ease.  {Leigh  v.  ShaWy  Cro.  Eliz.,  872.) 
The  exception  makes  that  excepted  as  though  it  never  had 
been  let ;  so  a  saving  from  the  exception  makes  it  as  though  it 
bad  never  been  excepted,  and  then  it  passed  by  force  of  the 
lease  at  first.    (Id.) 

So  with  this  statute.  If  the  first  section  did  enact,  the 
exception  in  the  second  section  saved  from  the  enactment, 
^nd  the  saving  from  the  exception  kept  that  which  wi^  saved 


f 


1872.]  SOUTHWICK  V.  SOUTHWICK.  517 

Opinion  of  the  Court,  per  Folqeb,  J. 

within  the  enactment.    And  thns  is  eyinced  the  general  intent 
of  the  legislature  in  the  first  section. 

Such  being  the  intent  of  the  legislature  in  passing  the  act 
of  1867,  the  form  of  words  used  therein  is,  as  we  have  seen, 
sufficient  to  make  the  enactment  in  that  respect  completa 

2d.  The  plaintiff  contends,  however,  that  the  act  was  pro^ 
spective,  and  could  not  affect  this  action,  which  had  been  com- 
menced before  it  had  passed. 

The  act  is  prospectiye ;  that  is,  had  the  defendant  been 
sworn  before  its  passage,  it  could  not  have  looked  back  and 
have  made  good  his  testimony.  But  it  was  not  confined  in 
its  operation  to  actions  and  proceedings  to  be  commenced 
after  its  passage.  It  applied  to  them  at  once  on  its  passage, 
so  fiu*  as  that,  on  all  trials  thereafter,  the  rule  it  had  created  was 
in  force.  ^^  The  very  essence  of  a  new  law  is  a  rule  for  future 
cases."  But  not  for  future  caseSy  as  meaning  future  actions 
exdusively,  but  future  occasions  as  well.  A  case  is  in  one 
sense,  '^  a  question  contested  before  a  court  of  justice."  And 
here  the  question  before  this  referee  was,  shall  this  defendant 
be  sworn  in  his  own  behalf  against  the  plaintiff,  his  wife  ?  It 
arose  after  the  passage  of  the  act,  a^d  the  provisions  of  the  act 
applied  to  it. 

It  cannot  be  successfully  contended,  as  a  general  rule,  that 
an  act  which  applies  Only  to  the  forms  of  procedure,  and 
modes  of  attaining  or  defending  rights  cannot  be  availed  of  in 
an  action  pending  when  it  took  effect.  (Hfeass  v.  Mercer^  15 
Barb.,  818 ;  The  PeopU  v.  MUchM,  45  id.,  208.) 

8d.  On  the  trial  of  the  action,  the  defendant  having  been 
sworn  and  given  some  testimony  as  a  witness  in  his  own 
behalf,  was  asked^  ^^  What  did  th^  plaintiff  say,  if  anything, 
respecting  the  employment  of  Dr.  Beisig,  on  the  payment  of 
his  bill?" 

To  this  question  the  plaintiff  objected,  as  calling  for  conver- 
sations between  husband  and  wife  occurring  prior  to  the  act 
of  1867,  and  not  affected  by  the  terms  of  that  act,  but  which 
were  privileged  by  law  at  the  time  when  they  were  had.  The 
question  was  allowed,  and  the  plaintiff  had  an  exception* 
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And  upon  this  objection  the  plaintiff  here  makes  a  pointy  that 
conceding  that  the  act  empowers  the  defendant  after  its  pas- 
sage to  be  a  witness  in  his  own  behalf,  mles  of  law  which  are 
consistent  with  that  concession,  will  not  allow  that  the  defend- 
ant testify  to  any  communications  from  the  plaintiff  receired 
prior  to  the  passage  of  the  act. 

The  act  itself  would  exclude  them  if  they  were  confi- 
dential communications.  But  there  is  nothing  of  the  nature 
of  confidential  or  privileged  communications  in  the  matters 
here  proved.  They  are  the  common-places  of  business  and 
of  every-day  affairs,  and  such  as  pass  hourly  from  a  principal 
to  his  agent  6r  purse-bearer,  and  were  the  same  as  would  have 
been  made  by  the  plaintiff  to  any  other  person  her  agent 

But  the  point  made  by  the  plaintiff  reaches  frirther.  And 
it  is  claimed  that  whereas,  before  the  act  of  1867,  a  husband 
could  not,  nor  could  a  wife,  testify  to  anything  which  had  been 
communicated  by  the  one  to  the  other  while  the  relation  of 
marriage  existed  between  them ;  that  even  if  it  be  conceded  that 
this  act  enables  them  to  be  witnesses  in  their  own  behalf  and 
against  each  other,  yet  the  rule  of  the  common  law  still  main- 
tains, and  that  they  are  not  yet  privileged  to  speak  as  witnesses 
of  any  matter  derived  by  one  from  the  other  while  they  were 
husband  and  wife,  and  before  the  passage  of  the  act. 
/  It  has  been  held  that  the  restriction  of  the  common  law 
went  to  the  length  that  no  matter,  confidential  or  otherwise, 
could  be  disclosed.  {Burrell  v.  £tUlj  3  Sandf.  Ch.  B.,  15, 
citing  O^Cannor  v.  MajartbanJcSy  6  Scott  N.  E.,  894.  And 
see  Phillips  on  Ev.,  5  Am.  ed.,  64,  margin  79.) 

And  it  has  been  ftirther  held,  that  though  death  or  divorce 
has  ended  the  marriage  relation,  still  the  survivor  cannot, 
nor  can  either  of  the  divorced  parties,  thereafter  speak  as  a 
witness  to  any  communication,  confidential  or  otherwise, 
received  during  its  existence  {O*  Connor  v.  Mctjforibanks^ 
mpra);  though  a  communication  received  or  &ctB  learned 
after  divorce  may  be  testified  to.    (Id.)' 

And  then  it  is  argued  that  the  act  of  1867  stands  in  the 
place  of  death  and  divorce,  and  does  in  that  it  permits  hns- 
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band  and  wife  to  be  witnefises  for  and  against  eaoh  other  and 
in  the  behalf  of  either,  in  effect  and  bo  far  dissolve  the  mar- 
riage relation,  and  is  analogous  to  death  or  divorce. 

But  this  position  cannot  be  sustained.  The  reason  for  the 
decision  in  (yGonnor  v.  Majoribanks  was  that  the  policy  of 
the  common  law  mnst  be  upheld,  which  was  to- create  and  con- 
tinue in  marriage  a  unity  of  interest  and  affection  by  prevent- 
ing the  excitement  and  ill  feelings  it  supposed  likely  to  arise 
if  one  of  the  married  gave  testimony  upon  any  matter  to  the 
detriment  of  the  other.  This  policy  was  to  be  maintained 
not  for  the  sake  of  the  past.  That  was  secure.  Nor  always 
because  there  was  anything  like,  a  right  peculiar  to  the  par- 
ties, to  have  the  mouths  of  each  other  always  dosed.  For  in 
a  case  where  the  husband  was  willing  that  the  wife  should  be 
examined  in  an  action  against  him,  Lord  Habdwioxb  refused, 
because  it  was  against  the  policy  of  the  law  to  allow  a  woman 
to  be  a  witness  either  for  or  against  her  husband.  {Barker  v. 
Diane,  cited  Daniell's  Oh.  Pr.,  4th  Am.  ed.,  p.  849.  Also 
see  Greenl.  on  Ev.,  sec.  840,  and  cases  cited.) 

It  was  to  be  maintained  for  the  sake  of  the  present  and  the 
future,  that  by  an  adherence  to  the  rule  for  the  public  good, 
married  folks  might  be  assured  of  secrecy.    Neither  death 
nor  divorce  could  abrogate  the  rule.    So  it  continued  impera: 
tive  upon  the  courts  and  must  after  death  or  divorce  be 
enforced  for  the  sake  of  the  public,  though  it  could  no  longer 
help  or  harm  the  parties.    But  the  statute  in  question  discards^ 
the  rule  of  the  common  law  and  abrogates  it,  and  for  us,  save  / 
as  to  confidential  communications,  it  no  longer  exists.    HusV 
band  and  wife  may  now  and  for  the  future  be  witnesses  as  to   | 
all  which  passes  between  them  not  having  that  quality.  Hence 
there  remains  no  reason  why  courts  should  so  rule  as  that 
husband  and  wife  may  in  the  present  and  future  be  assured 
that  the  ordinary  communications  of  business  are  to  be  privi-l 
leged  and  confidential. 

4th.  The  plaintiff  makes  the  further  point,  that  the  act  of 
1867  is  an  ^  jH>8t  facto  law,  in  violation  of  the  Constitution 
of  the  United  States,  and  void. 
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The  provisioa  of  the  federal  Constitution  to  which  the 
plaintiff  refers  (that  no  State  shall  pass  any  eaapagtfaeto  law), 
is  not  applicable  to  civil  laws  which  idSect  private  rights 
ezclasively ;  but  to  penal  and  criminal  laws,  which  impose  pun- 
ishments or  f orfeitureS)  for  acts  indifferent  in  themselves  when 
committed,  by  a  law  subsequently  passed.  (See  cases  dted 
by  Jbwett,  J.,  in  Buroh  v.  Newberryj  10  N.  T,,  874-91.) 

And  oven  if  it  be  conceded  (though  it  is  not),  that  so  much 
of  this  act  as  provides  a  rule  of  evidence  in  criminal  cases  is 
obnoxious  to  the  constitutional  provision,  yet  that  is  separable 
from  and  independent  of  the  rest  of  the  statute,  and  though 
it  fall,  the  rest  of  the  statute  will  stand. 

5th.  Nor  is  there  anything  in  the  case  to  show  that  the 
defendant,  as  is  claimed  by  the  plaintiff,  held  toward  her  in 
this  matter  the  relation  of  a  technical  trustee.  The  complaint 
allef^es,  that  he  was  her  agent  in  the  receipt  into  his  hands  of 
this  money.  The  answer  avers  that,  as  her  husband,  he 
received  from  her  and  had  chai^  and  custody  thereof.  The 
referee  finds,  that  she  voluntarily  placed  in  his  hands  these 
moneys,  and  does  not  find  that  the  transaction  had  anything 
in  it  of  the  nature  of  a  trust  The  testimony  does  not  dash 
with  this  finding. 

6th.  This  court  cannot  review  the  action  of  the  court  below 
in  making  an  extra  allowance  to  the  defendant  in  addition  to 
his  taxable  costs.  It  does  not  appear  to  have  exceeded  the 
maximum  limit  fixed  by  the  Code. 

The  other  points  made  in  this  court  by  the  plaintiff  are  to 
the  findings  of  the  referee  upon  questions  of  fact.  The  testi* 
mony  is  sufficient  to  uphold  the  findings. 

The  judgment  must  be  affirmed,  with  costs  to  the  respondenL 

All  concur. 

Judgment  affixmed. 
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Samuel  Lahxho,  Bespondent,  v.  The  ITew  Yobk  Central 

Railboad  CoicPAirr,  Appellant^ 

The  duty  of  the  master  to  the  servant,  and  the  implied  contract  between 
them,  is  to  the  effect  that  the  master  shall  furnish  proper,  perfect  and 
adequate  machineiy  or  other  materials  and  appliances  necessary  for  the 
proposed  work,  and  also  sliall  employ  skillful  and  competent  fellow-ser* 
yants,  or  shall  use  due  and  reasonable  care  to  that  end.  This  duty  or 
contract  is  to  be  afflrmatiyely  and  positively  fulfilled  and  performed.  It  / 
is  not  enough  that  the  'master  selects  one  or  more  general  agents  of 
approved  skill  and  fitness,  and  confers  upon  them  the  power  of  selecting, 
purchasing  or  hiring.  If  the  general  agent  carelessly  places  by  the  side  of 
the  servant  another  ^unskilled  and  incompetent,  and  damage  results  to 
the  servant  ii^  consequence,  the  master  is  liable ;  and  this  is  so,  whether 
the  incompetency  or  want  of  skill  of  the  fellow-servant  existed  when  he 
was  hired,  or  has  come  upon  him  since,  and  he  has  been  continued  in 
service  with  notice  or  knowledge,  or  the  means  of  knowledge,  upon  the  i 
part  of  the  master,  of  the  defi9ct  It  is  the  duty  of  the  master  to  his  servant' : 
to  diBchaige  from  his  service,  upon  notice  thereof,  any  other  servant,  who, 
from  any  cause,  has  ceased  to  Jbe  competent  and  skilUuL  (The  case  of 
Wright  V.  N,  Y,  a  R.  R,  Co.,  26  N.  T.,  562,  limited  and  explained.) 

Where  the  servant  has  fhll  and  equal  knowledge  with  the  master  that  the 
machinery  or  materials  employed  are  defective,  or  tliat  the  fellow-servant 
is  incompetent,  and  he  remains  in  the  service,  this  may  constitute  con- 
tributory negligence ;  but  if  it  appeam  that  tlie  master  has  promised  to 
amend  the  defect,  or  other  like  inducement  to  remain  has  been  held  out 
to  the  servant,  the  mere  fact  of  his  continuing  in  the  employment  does 
not  of  itself,  as  matter  of  law,  exonerate  the  master  from  liability,  but  the 
question  of  contributory  negligence  is  one  of  fact  for  the  juiy.  (Allen, 
J.,  dissenting.) 

Defendant  employed  a  competent  and  skillfiil  agent,  whose  duty  it  was  to 
employ  men  for  a  particular  department  of  its  service.  The  agent  hired 
one  W.  as  foreman,  who  was  competent  at  the  time  of  employment,  but 
subsequently  acquired  habits  of  intoxication  which  rendered  him  at 
times  incompetent  This  was  known  both  to  plaintiff  and  the  agent 
Evidence  was  given,  however,  tending  to  show  that  the  agent,  upon  com-i 
plahit  of  plaintiff;  stated  to  the  latter,  that  if  W.  did  not  do  better  he| 
would  haive  to  disduuge  hiuL  W.,  while  intoxicated,  directed  two 
incompetent  and  tmskillftd  men  to  erect  a  scaffold  upon  which  plaintiff 
was  directed  to  work.  Defendant  had  ftimished  suflScient,  good  and 
proper  materials  wherewith  to  bufld  the  scaffold,  but,  from  the  unskill- 
fhlneas  and  incompeteoisy  of  the  men  employed  in  the  oooBtniction,  it 
was  BO  defectively  built  that  it  fell  while  plaintiff  was  upon  it  and  he 
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was  ii^iired.  The  defect  was  mainly  in  using  improper  and  insufficient 
materials.  In  an  action  to  recoTer  for  the  ii^ury,—.B02(i  (Allen,  J., 
dissenting):  1st  That  defendant  was  chargeable  with  the  n^ligenoe 
of  its  agent  in  retaining  W.  in  its  employ  after  he  had  knowledge  of 
his  incompetency.  2d.  That  it  was  a  question  of  fact  for  the  Jury, 
whether  under  the  circumstances  the  fJEict  of  plaintiff's  remaining  in 
defendant's  employ  with  knowledge  of  the  incompetency  of  W.,  was 
contributory  negligence  upon  his  part 

Also,  held,  that  it  was  competent  to  proye,  lyy  the  declarations  of  the  agent 
to  plaintifl^  knowledge  upon  the  part  of  the  former  of  the  incompetency 
ofW. 

This  court  is  not  authorized  to  review  a  Judgment  and  reTeise  it  for  an 
all^;ed  error  which  does  not  appear  upon  the  record,  and  is  only  shown 
by  expressions  in  the  opinion  of  the  court  below. 

(Argued  December  20, 1871 ;  decided  May  28, 1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  affirming  an  order  of 
Special  Term  denying  a  motion  for  new  trial  and  refusing  to 
eet  aside  verdict  in  favor  of  plaintiflfl 

This  action  was  brought  to  recover  for  injuries  received  by 
plaintiff  while  in  defendant's  employ,  through  the  alleged 
negligence  of  the  latter. 

Plaintiff  was  a  carpenter  in  the  employ  of  defendant.  The 
facts  apx>ear  sufficiently  in  the  opinion. 

Matthew  Hale  and  Sammd  Hcmd  for  the  appellant  A 
master  is  not  liable  to  one  servant  for  injuries  occasioned  by 
the  negligence  of  another.  {FarwdL  v.  The  J^oeton  and 
Worcester  B.  R.  Co.^  4  Met.,  49 ;  PriesUy  v.  ^owlery  8  M. 
&  W.,  1 ;  Broion  v.  MaanoeUy  6  Hill^  692;  Wright  v.  IT.  T. 
a  R.  R.  Co.,  26  N.  Y.,  662;  WUeon  v.  Merry,  L.  R,  1 
Scotch  App.,  326 ;  Warner  v.  Erie  Ra/Unjoay  Co.,  89  N.  Y., 
468.)  This  rule  applies  to  a  railroad  corporation  as  well  as 
to  a  person.  {Hard  v.  Vt.  Ventral  R.  R.  Co.,  82  Vt.,  478 ; 
Wa/mer  v.  Erie  Raihoay  Co.,  89  N.  Y.,  468;  WiUon  v. 
Merry,  mpra;  Wright  v.  jflT.  Y.  C.  R.  R.  Co.,  eupra; 
Gallagher  v.  Pip^,  16  0.  B.  [N.  S.],  669.)  The  rule 
includes  negligence  of  a  servant  in  employing  workmen  for  a 
given  work.    (  Wright  v.  N.  T.  C.  R.  R.  Co.,  25  N.  Y., 
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672.)  A  superior  is  Uable  oxdy  for  his  own  negligence ;  he 
cannot  warrant  the  competency  of  his  servants.  {Tarrant 
V.  WMy  6  L.  J.  [N.  S.]  Cr.  P.,  263 ;  89  Eng.  C.  L.,  795 ; 
Warner  v.  Urie  Railway  Co.,  39  N.  Y.,  468 ;  Wright  v.  If. 
T.  O.  H.  a.  Co.y  25  id.,  666,  567.)  Thare  was  no  ne^igence 
on  the  part  of  defendant  in  fEuling  to  fnmish  suitable  means 
and  materials.  (  Wigmore  y.  Jay,  5  Exdi.,  352;  FeUkam  v. 
JSngland,  L.  R,  2  Q.  B.,  83 ;  WUaonT. Merry ,  L.  E.,  1  Scotch 
App.,  326.)  Knowledge  by  plaintiff  of  the  incompetency 
of  his  fellow-laborers,  or  the  insufficiency  or  defectiveness  of 
the  machinery,  was  a  bar  to  his  recovery.  (Priestly  v.  Fowler , 
8  M.  &  W.,  7 ;  25  N.  Y.,  566,  567,  and  cases  cited.;  Loonam 
V.  Brochuoayj  8  Bob.,  74 ;  Dams  v.  Dei.  and  Mil.  JR.  H.  Co.j 
20  Mich.,  106.)  The  court  erred  in  admitting  Coleby's 
declarations  in  regard  to  Westman.  {Luby  v.  H.  JS.  R.  R. 
Co.,  17  N.  Y.,  131, 133.)  The  court  below  erred  in  deciding 
it  had  no  power  to  lednoe  the  damages  without  granting  a 
new  trial.  {Russell  v.  Gown,  20  N.  Y.,  &1 ;  Mwrray  v.  H. 
R.  R.  R.  Co.,  47  Barb.,  96 ;  3  Oraham  and  Wat.  on  New 
Trials,  1162, 1166 ;  JBbdges  v.  Jlodges,  6  Met.,  205.) 

A.  J.  Pa/rher  for  the  respondent.  The  retaining  of  West- 
man  in  defendant's  employ,  after  hia  incompetency  was  known 
to  Ooleby,  was  such  negligence  as  rendered  defendant  liable 
for  the  injuries  resulting  therefrom.  ( Wright  v.  N.  Y.  (7. 
R.  R.  Co.,  25  N.  Y.,  666 ;  Snow  v.  Hous.  R.  R.  Co.,  » 
Allen,  441 ;  Myers  v.  Smith,  28  Verm.,  59 ;  Fifidd  y. 
Northern  R.  R.  Co.,  42  N.  H.,  225 ;  Hoyden  v.  SmUhfidd 
Mamnifact/wrvng  Co.,  29  Conn.,  648 ;  Buzzde  v.  Lacania  Co., 
48  Maine,  113 ;  Rya/n  v.  Fowler,  24  N.  Y.^  410 ;  Keegam,  v. 
Western  R.  R.,  4  Selden,  175 ;  ConnoUy  v.  Patton,  41  Barb., 
866 ;  Patterson  v.  Wallace,  28  Eng.  Com.  L.  B.,  50 ;  War- 
ner v.  F.  R.  Co.,  39  N.  Y.,  468.)  Knowledge  of  and  notice 
to  Coleby  of  Westman's  intemperance  was  notice  to  the  com- 
pany. {Fulton  Batik  v.  jBf.  Y.  cmd  Sharon  Canal  Co.,  4 
Paige,  137;  IngaUs  v.  Morgan,  10  K  Y.,  104;  Snow  v. 
JSotis.  R.  R.  Co..  8  Allen,  447.)    The  neglect  or  want  of 
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ekill  of  the  master's  general  agent  employed  in  procuring 
help  and  machinery  is  the  act  of  the  mltster.  {Gilman  v.  JE. 
H.  jR.  Co.^  10  Allen,  230 ;  Bard  v.  Verm.  Central  R.  R. 
Co^  32  Verm.  Rep.,  473 ;  Ryan  v.  Fowler^  24  N.  T.,  410 ; 
WiggeU  v.  Fox^  36  Eng.  L.  and  Eq.  R.,  486;  Myer  v.  Smithy 
28  Verm.  Rep.,  69 ;  6  Am.  Law  Reg.  [K  8.],  274 ;  Warner 
V.  Frie  R.  Co.^  39  N.  T.,  478 ;  ZouieviUe  Co.  v.  CoUiMy 
6  Am.  Law  Reg.  [N.  S.],  265 ;  ZitOs  Miami  R.  R.  Co.  v. 
Sievene,  20  Ohio,  415 ;  Hdben  v.  BwlingUm:  Co.^  20  Iowa, 
662 ;  a  a  cfe  C.  R.  R.  Co.  v.  Keary,  8  Ohio  [N.  S.],  201 ; 
Redfield  on  Railways,  386,  390.) 

FoLGEB,  J.  Viewing  the  case  as  the  jnry  would  have  been 
warranted  in  doing,  it  comes  in  the  main  to  this. 

The  plaintiff  with  othei-s,  he  and  they  being  fellowHservants 
of  the  defendant,  were  engaged  in  the  course  of  their  ordinary 
service,  in  the  performance  of  a  work  for  the  defendant,  to  do 
which  it  was  necessary  that  there  should  be  put  up  a  scaffold 
for  them  to  stand  upon. 

One  Westman,  the  foreman  of  these  men,  directed  one 
Churchill  and  another  to  put  up  the  scaffold.  There  is  some 
dispute  in  the  testimony  as  to  who  the  other  was ;  but  the 
jury  might  properly  have  found  that  one  Foreman  was  the 
person  who^  by  direction  of  Westman,  helped  CSiurcfailL 
Ghurchill  had  been  in  the  employ  of  the  defendant  for  some 
months,  engaged  in  different  kinds  of  subordinate  service.  It 
is  not  shown  for  what  particular  service,  if  for  any  particular 
service,  he  was  hired  by  Coleby,  who  was  the  agent  of  the 
defendant  to  hire  these  men.  Nor  was  it  shown  that  he  was 
not  skillful  and  competent  to  do  that  for  which  he  was  hired, 
and  in  fact  to  do  all  that  was  put  upon  him  to  do  before  the 
task  of  building  this  scaffold.  Foreman  is  not  shown  to  have 
been  hired  by  the  defendant.  Ooleby  testified  that  he  did  not 
know  him  and  that  his  name  was  not  upon  the  pay-rolls  of 
the  defendant.  The  plaintiff  testified  that  the  day  of  the 
accident  was  the  first  day  on  which  he  had  seen  him  there. 
Churchill  could  not  say  tiiat  Foreman  had  worked  there  after 
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the  acoident ;  but  there  was  testimony  that  he  was  at  work  on 
that  day,  with  Churchill,  in  putting  up  this  soaffold.  The 
jury  oonld  rightly  find,  or  infer  from  what  was  testified,  that 
Foreman  was  in  fiu^t  at  work  on  that  day  in  the  defendant's 
business  and  that,  by  the  direction  of  Westman,  Foreman  and 
Churchill  put  up  this  scaffold.  (See  AUhorf  v.  Wclfe^  22 
N.  Y.,  355.)  The  scaffold  fell  with  some  of  the  men  upon  it^ 
and  the  plaintiff  was  seriously  injured  by  the  fall,  he  being 
among  those  upon  it  by  direction  of  Westman. 

The  scaffold  fell  from  a  defect  in  its  constmetion ;  thii> 
defect  was  mainly  from  building  it  with  timbers  too  small  in 
size,  and  too  poor  in  qnaUty,  being  croas-grained  and  hence 
weak. 

There  was  no  lack  of  good  and  proper  material,  which  could 
have  been  as  readily  got  at.  Indeed,  there  was  an  abundant 
supply  of  proper  material ;  but  the  insufiieient  timbers  which 
were  used  were  taken  from  the  mass  by  Churchill  and  Fore- 
man, either  from  a  lack  of  skill  to  select  better,  or  from  a  lack 
of  faculty  to  perceive  the  necessity  of  using  stronger,  or  from 
a  lack  of  strength  to  handle  and  lift  larger  and  heayier  tim- 
bers, or  from  these  three  causes  combined.  It  was,  at  all 
events,  from  the  unskiUfulnes  and  incompetency  of  Churchill 
and  Foreman  for  this  particular  work,  that  the  scaffold  was  so 
unsafely  built  that  it  fell. 

The  plaintiff  knew  that  the  scaffold  was  built  by  some  of 
those  there  engaged  at  work.  He  did  not  know  who  were 
the  individuals  that  built  it,  nor  the  manner  in  which  it  was 
built,  not  having  seen  it  while  they  were  building  it,  nor  nntil 
by  the  direction  of  the  foreman  he  stepped  upon  it. 

Westman  the  foreman,  was  a  competent  man  in  skill  and 
natural  judgment.  It  does  not  appear  that,  at  the  time  he  was 
hired  for  the  defendant,  he  had  acquired  any  habit  which 
detracted  from  his  competency.  At  the  time  of  this  work, 
however,  he  was  not  temperate  in  strong  drink.  The  testi- 
mony tended  to  show  that  he  was  drunk  on  the  day,  and 
near  the  time  of  the  accident.  The  testimony  does  not  show 
directly,  though  it  is  an  inference  which  a  jury  might  make 
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fairly,  that  his  condition  in  that  respect  was  a  canse  of  the 
injury  to  lihe  plaintiff;  for  they  might  well  infer  that,  if  his 
faculties  had  been  without  oonfasion  from  strong  drink,  he 
would  not  bskve  put  these  lads,  deficient  in  judgment  and 
«trength,  to  a  work  requiring  discretion  and  power,  or  would 
have  inspected  the  result  of  their  work  before  using  it. 

The  plaintiff  well  knew  the  habits  of  Westman  in  this  par- 
ticular, and  knew  that  he  was  drunk  on  this  day,  not  only  at 
the  time  of  the  accident,  but  before,  and  that  he  had  been 
drunk  on  days  before  that.  The  testimony  tended  to  show 
that  Ooleby  had  knowledge  of  Westman's  habits.  The  jury 
might  so  have  found. 

Such  being  the  fact,  if  the  plaintiff  has  ground  of  action 
against  the  defendant  for  this  injury  and  the  resultant  dam- 
age, it  must  be  found  in  the  want  of  skill,  and  in  the  incom- 
petency of  Ohnrchill  and  Foreman  and  in  the  use  of  them  by 
Westman  for  the  work  of  erecting  the  scaffold.  Indeed,  it 
may  be  stated  yet  more  narrowly,  and  it  must  be  found  alone, 
in  the  use  of  these  two  young  men  for  this  work  by  Westman. 
For  it  IS  not  shown  tiiat  Churchill  was  hired  for  this  kind  of 
work,  or  for  work  of  this  importance  to  others.  The  employ- 
ment of  him  was  not  like  that  of  one  to  act  as  an  engineer 
for  the  peculiar  duty  of  managing  an  engine,  or  as  a  switch- 
man to  attend  to  a  switch,  but  it  was  general.  The  proof 
shows  that  tibe  labor  he  performed  was  miscellaneous,  not 
altogether  that  of  a  mechanic;  and  the  particular  work  to 
which  he  went  was  not  because  he  was  hired  for  that  specifi- 
cally, but  beeanse  he  was  set  at  that  by  his  immediate  supe- 
Tior.  From  the  time  of  Ub  hiring  until  this  occurrence,  it 
does  not  appear  that  he  was  incompetent  to  do  that  for  which 
he  was  employed  and  at  which  he  was  put.  It  does  not  appear 
that  Foreman  was  hired  at  all  by  the  defendant,  or  by  Coleby 
their  agent  to  hire  men.  Ooleby,  who  hired  the  men,  and  had 
hired  Churchill,  neither  hired  him  for  this  purpose,  nor  did 
lie  set  him  at  this  work ;  on  the  contrary,  Coleby  testified 
that  this  scaffold  was  built  without  his  knowledge,  and  that 
he  had  instructed  Westman,  the  plaintiff,  and  the  others  who 
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were  to  risk  themfielves  upon  the  scaffold,  to  baild  the  first 
two,  and  showed  them  where  they  should  c;et  the  lomber  for 
the  purpose,  and  in  this  he  is  not  contradicted.  It  is  not  pos- 
sible then  to  contend  that  the  defendant  was  negligent  in 
the.  fact  of  taking  generally  into  its  employment  Churchill, 
or  suffering  Foreman  to  labor  without  especial  hiring,  thougli 
for  some  ^nds  of  service  they  were  without  skill  and  were 
incompetent,  so  long  as  they  should  not  be  put  at  that  which 
they  were  not  competent  and  skillful  to  do.  The  negligence 
was  in  putting  them  to  the  service  of  erecting  this  scaffold. 
It  begins  there  and  dates  no  fiirther  back.  And  it  is  upon  . 
the  basis  of  that  negligence  that  the  defendant  must  be  found  ) 
liable,  if  liable  at  all.  And  conceding  that  there  was  negli- 
gence in  directing  these  lads  to  the  work  of  putting  up  thia 
scaffold,  that  negligence  cannot  be  traced  further  back  than 
to  Westman.  For  he,  thus  put  in  chaige  of  this  gang  of  men, 
to.  supervise  and  direct  them  in  this  work,  was  supplied  by 
Coleby  his  immediate  superior,  with  other  competent  me& 
in  numbers  enough,  and  with  fit  material.  It  would  not  have 
been  Coleby's  negligence  if  Westman  had  not  used  the  fit 
material.  It  was  not  Coleby's  negligence  that  Westman  did 
not  use  the  competent  men. 

With  the  reservation  however,  from  these  last  two  state- 
ments, of  any  negligence  of  Coleby,  in  continuing  in  the 
employ  of  the  defendant  a  man  of  Westman's  hahks  after 
notice  or  knowledge  thereof. 

Nor,  with  the  same  reservation,  was  it  the  negligience  of 
the  defendant,  or  of  any  of  its  agents,  other  than  Westman. 

We  have  thus  presented  to  us  this  case.  One  servant  of  &  • 
common  master  is  injured  by  the  negligent  act  of  a  fellow- 1 
servant  of  a  rank  one  step  higher.  The  act  of  negligence  i 
in  the  fellow-servant  is  the  result  of  an  incompetency  which  | 
did  not  exist  when  he  entered  the  employm^it  of  the  master.  { 
It  is  not  pennanent,  but  occasional,  and  produced  by  evil  ] 
habits,  the  existence  of  which  was  known  before  audi  at  the  , 
time  of  the  injury,  both  to  the  servant  injured  and  to  the  * 
hiring  agent  of  the  master. 
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Most  of  the  principles  of  law  which  are  to  be  applied  to 
these  facts,  and  to  determine  the  relative  rights  of  the  ser- 
vant injured  and  the  master,  are  settled  in  this  State,  and 
mnst  be  conceded. 

A  master  is  not  liable  to  thos§  in  his  employ  for  injuries 
i^esnlting  from  the  negligence,  carelessness  or  misdondnct  of 
a  fellow-servant  engaged  in  the  same  general  business.  Nor 
is  the  liability  of  the  master  enlarged  when  the  servant  who 
has  sustained  an  injury  is  of  a  grade  of  the  service  inferior 
to  that  of  the  servant  or  agent  whose  negligence,  carelessness 
or  misconduct  has  caused  the  injury,  if  the  services  of  each, 
in  his  particular  labor,  are  directed  to  the  same  general  end. 
And  though  the  inferior  in  grade  is  subject  to  the  control  and 
directions  of  the  superior  whose  act  or  omission  has  caused 
the  injury,  the  rule  is  the  same.  Nor  is  it  necessary,  to  exempt 
the  master  from  liability,  that  the  sufferer  and  the  one  who 
causes  the  injury  should  be  at  the  time  engaged  in  the  same 
particular  work.  If  they  are  in  the  employment  of  the  same 
master,  engaged  in  the  same  common  work  and  performing 
duties  and  services  for  the  same  general  purposes,  the  master 
is  not  liable. 

These  rules  seem  to  have  been  laid  down  with  care,  after 
due  consideration,  to  be  sustained  by  reason,  to  have  been 
assented  to  by  more  than  a  bare  majority  of  this  court,  in  at 
least  two  instances,  at  some  interval  of  time,  and  should  be 
adhered  to  in  any  case  the  facts  of  which  bring  it  within  the 
purview  of  them.  (See  Wright  v.  iT.  T.  O.  R.  R.,  25  N.  Y., 
562 ;  Wcumer  v.  Erie  Railway j  89  N.  Y.,  468 ;  and  the  cases 
cited  in  them.) 

The  cases  cited  hold,  further,  that  the  master  is  liable  to  a 
servant  for  his  (the  master's)  own  personal  negligence,  or 
want  of  care  and  prudence,  and  for  his  own  personal  act  or 
misconduct  occasioning  injury  and  damage  to  the  servant 
And  such  negligence,  want  of  care  and  prudence,  act  or  mis- 
conduct, may  be  shown  in  the  mismanagement  of  the  mastet^s 
affairs  in  the  selection  and  employment  of  incompetent  and 
unlit  agents  and  servants,  or  the  furnishing  of  improper  and 
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unsafe  machinery,  implements,  facilities  or  materials  for  the 
use  or  labor  of  the  servant.    (Id.) 

And  to  charge  a  master  with  liability  to  one  servant  for  an 
injury  on  the  ground  that  he  has  selected  and  employed 
another  unskillful  and  incompetent  servant,  it  must  appear 
that  the  injury  complained  of  was  the  result  of  the  want  of 
skill  and  competency  of  the  other.    (25  N.  T.,  supra,) 

So  far,  we  doubt  not  that  the  learned  counsel  for  the 
appellant  and  respondent  respectively  would  agree.  But  just 
here  arise  points  of  difference. 

The  appellant  claims,  as  we  understand  its  position  to 
be,  that  it  acts  through  a  board  of  directors,  and  acts  imme- 
diately in  no  other  way ;  and  that  when  the  board  of  direc- 
tors, itself  composed  of  discreet,  prudent  and  honorable  men, 
has  selected  and  employed  skillful  and  competent  general  ser- 
vants, agents  or  superintendents,  it  has  done  its  whole  duty  to 
the  servants  of  lower  rank,  who  shall  in  turn  be  selected  and 
employed  by  those  of  general  powers  and  duties.  The  negli- 
gence, it  is  claimed,  of  these  general  servants,  agents  and 
superintendents,  is  not  the  negligence  of  the  corporate  body, 
nor  of  the  board  of  directors  through  which  in  the  first 
instance  the  corporate  body  acts ;  but  that  it  is,  so  far  as  a  ser- 
vant of  the  corporate  body  in  any  rank  is  concerned,  the  negli- 
gence of  a  fellow-servant,  for  which  the  master  is  not  liable. 
And  it  is  claimed  that  the  rule  we  have  above  extracted 
(to  wit :  that  the  negligence,  want  of  care  and  prudence,  act 
or  misconduct  of  the  master,  may  be  shown  in  the  selection 
and  employment  of  incompetent  and  unfit  agents  and  ser- 
vants) is  only  applicable  when  such  selection  or  employment 
is  by  the  master  in  person,  and  not  through  a  general  or 
superior  agent ;  and  that  such  rule  is  to  be  governed  by  the 
other  rule  extracted  above  (and  which  the  defendant  claims 
to  be),  that  the  master  is  liable  to  a  servant  only  for  his  ovm 
personal  negligence  or  want  of  care  and  prudence,  and  for 
his  own  personal  act  or  misconduct  occasioning  injury  and 
damage  to  the  servant.  And,  indeed,  taking  another  rule 
above  given,  in  the  full  scope  of  the  general  language  in 
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which  it  is  laid  down,  unrestricted  by  the  considerations  and 
the  circumstances  of  cases  which  must  always  affect  and  limit 
most  general  rules  in  some  degree,  it  is  to  be  confessed  that  it 
seems  that  they  have  literal  show  of  authority  for  their  posi- 
tion. It  is  said  that  if  two  servants  are  in  the  employ  of  the 
same  master,  engaged  in  the  same  common  enterprise,  and 
performing  duties  and  services  for  the  same  general  purposes, 
the  master  is  not  liable.  (25  N.  T.,  supra,  p.  565.)  Now,  it 
is  apparent  that  the^agent  who  seldcto  a  machine  to  be  used 
in  the  business  of  the  master,  speaking  generally,  is  in  the 
employment  of  the  same  master.  He  is  engaged  in  the  same 
oomraon  enterprise,  and  performing  a  duty  and  a  service  for 
the  same  general  purposes  of  the  master.  And  so  of  the 
agent  who  selects  and  hires  men  to  act  in  that  business.  It 
is  necessary  for  that  business,  to  aid  the  common  enterprise, 
and  to  advance  those  general  purposes,  that  machines  should 
be  had  and  men  hired,  and  the  agent  who  attends  thereto 
performs  a  service  to  that  end.  The  position  has  also  in  its 
favor  a  judicial  assertion  more  specific  than  this.  In  Wright 
V.  N.  Y.  C.  H.  a.  {8upra\  the  learned  judge  who  delivered 
the  opinion,  after  intimating  (p.  571)  that  it  is  at  least  debat- 
able whether  the  defendant  in  that  case  was  responsible  to 
the  other  of  its  servants  for  the  proper  performance  of  the 
delegated  power  in  the  selection  and  hiring  of  engineers  by 
Upton,  the  agent  of  the  defendant,  who  was  charged  with 
that  duty,  goes  on  to  say :  That  in  the  exercise  of  power  there 
in  question  (which  was  to  select  one  from  a  body  of  engineers 
to  run  an  engine  on  a  particular  trip),  Upton  was  acting  as 
the  servant  of  the  company,  in  concert  with  every  other  per- 
son having  any  duty  to  perform,  in  respect  to  that  particular 
purpose ;  and  after  saying  (p.  572)  that  the  cases  cited  show 
that  for  the  negligence  of  a  foreman  or  a  superintendent  the 
master  is  no  more  liable  than  for  the  negligence  of  any  other 
servant,  he  remarks  that  it  can  make  no  difference  in  principle 
that  the  negligence  is  in  the  selection  of  the  materials,  the  imple- 
ments or  the  agents  for  the  performance  of  a  given  work,  instead 
of  directing  the  time,  mode  or  manner  of  doing  the  work. 
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And  this  proposition  has  more  significance,  from  the  fact  that 
the  decision  of  this  court  in  the  case,  reversed  the  judgment  of 
the  Supreme  Court  therein,  in  giving  which  the  court  held : 
"  That  the  power  to  employ  servants  may  be  delegated  by 
the  principal,  and  this  must  generally  be  so  when  the  princi- 
pal is  a  corporation.  When  the  principal  so  acts  by  agent, 
he  will,  upon  general  principles,  be  liable  for  the  negligence 
of  the  agent.  This  agent  will  not  be  regarded  simply  as  a 
fellow-servant  of  those  whom  he  employs  in  the  general  busi- 
ness."   ( Wriffkt  V.  JV.  Y.  a  H.  A,  28  Barb.,  80,  86.) 

If  we  adopt  the  statement  in  25  N.  Y.,  and  apply  it  to  the 
facts  of  the  case  at  bar,  we  must  say  that  the  defendant  is  no 
more  liable  for  the  negligence  of  Ooleby  in  continuing  the 
employment  of  Westman,  though  he  was  incompetent  from 
drink,  than  for  the  negligence  of  any  othev  servant ;  nor  any 
more  liable  for  the  negligence  of  Westman,  in  directing  to  the 
putting  up  of  this  scaffold  of  two  incompetent  men,  though 
that  negligence  was  the  result  of  his  own  temporary  incom- 
petency, his  liability  to  recurrence  whereof  was  known  to 
Coleby,  the  agent  of  the  defendant  to  employ  and  dismiss 
servants.  And  upon  this  the  learned  counsel  for  the  appel- 
lant relies  to  sustain  the  position  taken  by  it.  They  cite  to  us 
no  other  case  which  so  holds.  Warner  v.  £rie  JRailway  (39 
N.  Y.,  supra)  was  the  case  of  a  structure  originally  sufficient, 
but  rendered  unsafe  by  gradual  decay,  which  decay,  under 
the  careful  inspection  of  competent  agents,  in  modes  deemed 
sufficient  by  skillful  and  practical  men,  had  not  been  discov- 
ered. WiUon  V.  Merry  (L.  R.  [1  Scotch  App.],  326)  was 
the  case  of  a  negligent  act  of  a  competent  servant.  OaUa- 
gher  v.  Piper  (16  0.  B.  N.  S.,  692)  was  also  a  case  of  negli- 
gence, not  of  incoij4>etence.  Ha/rd  v.  Vt.  Cent  R.  JR.  (32, 
Vt.,  473)  was  the  same. 

While  the  reports  of  this  State  seem  to  b^  meager  in 
authority  in  this  particular  point,  the  question  has  been  some- 
what discussed  and  decided  in  other  States.  (See  Oilman  v. 
East  R.  R.,  13  Allen,  433 ;  Nayes  v.  Smith,  28  Vt.,  59 ; 
IIaa*d  V.  Vt.  aaid  Can.  R.  R. ,  supra  ;  Frazier  v.  P&nn.  R. 
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JS.  Co.y  38  Penn.  St.,  104 ;  Walker  v.  Boiling^  22  Ala.,  294.) 
It  is  well  maintained,  in  these  cases,  that  it'  the  position  of 
the  appellant  is  upheld  in  its  full  extent,  it  will,  in  most 
cases,  relieve  a  corporate  body,  and  any  employer  who  acts 
through  general  superintendents,  from  liability  to  servants 
for  injuries  occasioned  by  imperfect  and  defective  madhinery, 
by  unsafe  mechanical  means  and  appliances  of  any  kind,  and 
by  all  incompetent  and  unskillful  sub-agents  furnished  with- 
out due  care.  And  this  statement  of  the  learned  judge  in 
Wright  v.  New  York  Gentral  Railroad  was  not  necessary  to 
the  disposition  of  the  case.  Sufficient  reasons  for  the  judg- 
ment of  the  court  had  already  been  found  in  the  fact  that  the 
injury  complained  of  did  not  result  from  the  incompetency  or 
unskillf ulness  of  the  fellow-servant,  whose  act,  it  was  claimed, 
had  occasioned  it,*  and,  perhaps,  in  the  fact  that  the  plaintiff 
knew  the  perils  of  the  service  and  continued  in  it,  voluntarily 
assuming  the  risks;  and  in  the  further  fact  that  the  ser- 
vant complained  of  was  competent,  and  that  there  was  no 
negligence  in  selecting  him  for  the  work.  We  may  decline, 
then,  to  be  bound  by  it,  so  far  as  this  question  is  concerned. 
We  should  not  hold  as  there  enunciated,  unless  it  is  the 
dear  result  of  former  decisions.  The  duty  of  the  master 
to  the  servant,  as  it  is  sometimes  put  (25  N.  Y.,  556),  or 
his  implied  contract  with  his  servant,  as  it  is  differently 
intimated  {Farwell  v.  B,  and  W.  R,  R.,  4  Mete,  49),  leads 
to  another  conclusion.  That  duty  or  contract  is  to  the  result 
(  that  the  servant  shall  be  under  no  risks  from  imperfect  or 
\  inadequate  machinery,  or  other  material  means  and  appli- 
'  ances,  or  from  unskillful  or  incompetent  fellow-servants  of 
any  grade.  It  is  a  duty  or  contract  to  be  affirmatively  and 
positively  fulfilled  and  performed.  And  there  is  not  a  per- 
formance of  it  until  there  has  been  placed  for  the  servant's 
use  perfect  and  adequate  physical  means,  and  for  his  help- 
meets fit  and  competent  fellow-servants ;  or  due  care  used  to 
that  end.  That  some  general  agent,  clothed  with  the  power, 
and  charged  with  the  duty  to  make  performance  for  the 
master,  has  not  done  his  duty  at  all,  or  has  not  done  it  well. 
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neither' shows  a  performance  by  the  master,  nor  excnses  the 
master's  non-performance.  It  is  for  the  master  to  do,  by  him- 
self or  by  some  other.  When  it  is  done,  then  and  not  until 
then  his  duty  is  met  or  his  contract  kept.  The  servant  then 
takes  the  risk  of  the  negligence,  recklessness  or  misconduct 
of  his  fellow  in  the  use  of  the  material  and  implements  fur- 
nished, and  of  their  failure  from  latent  defects  not  revealed 
by  practical  tests,  and  froni  deterioration  by  the  usual  wear 
and  tear.  It  is  not  enough  to  satisfy  the  affirmative  duty  or 
contract  of  the  master  that  he  selects  one,  or  more  than  one 
general  agent  of  approved  skill  and  fitness.  If  the  general 
agent  goes  forward  and  carelessly  places  by  the  side  of  a  seiv 
vant  another  unskilled  and  incompetent,  the  duty  of  the 
master  has  not  yet  been  met,  his  contract  is  yet  unperformed. 
Corporate  bodies  must,  of  the  necessity  of  their  being,  act  | 
through  agents,  and  in  the  large  enterprises  and  business  pur-  ' 
suits  of  the  times,  the  necessity  is  almost  as  stringent  upon 
very  many  other  employers.  But  they  may  not  avoid  the 
duty  which  they  owe  to  their  servants  of  furnishing  them 
with  sound  mechanical  contrivances,  and  accompanying  them 
with  competent  fellows,  by  conferring  upon  superior  servants  I 
the  duty  of  selecting  and  purchasing  or  hiring.        -  -4 

The  duty  being  that  of  the  principals,  and  theirs  the  con- 
tract ;  it  is  theirs  to  fulfill  and  perform,  and  if  it  is  not  done,  \ 
or  insufficiently  done,  the  failure  to  do  is  theirs.  As  is  well 
•said,  '^  if  a  master's  personal  knowledge  of  defects  be  neces- 
sary to  his  liability,  the  more  he  neglects  his  business  and 
abandons  it  to  others,  the  less  will  he  be  liable."  (Byles, 
J.,  in  Holmes  v.  Clark,  infra.)  We  hold,  therefore^  that  a 
master  is  liable  to  his  servant  for  an  injury  caused  by  the 
incompetency  or  want  of  skill  of  a  felluw-servant,  whether  it 
existed  when  the  fellow-servant  was  hired,  or  has  come  upon 
him  since  the  hiring,  the  fellow-servant  Having  been  in  the 
first  instance  hired,  or  afterward  continued  in  service,  with 
notice  or  knowledge  or  the  means  of  knowledge  of  this  lack. 
The  duty  of  the  master  to  his  servant  is  to  use  reasonable 
care  to  provide  ana  employ  none  but  competent  and  skillful 
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sefvants,  and  to  discharge  from  his  service  on  notice  thereof 
any  who  fail  to  continue  soch. 

And  applying  this  rule  to  the  case  in  hand,  we  are  of  the 
opinion  that  the  defendant  was  negligent  towards  the  plain- 
tiff, in  retaining  Westman  in  its  service,  after  his  habit  of 
'  drinking  to  drunkenness  was  known  to  Coleby,  its  general 
I" agent  for  hiring  and  discharging  men  of  the  class  of  Westman. 

Here,  however,  comes  in  another  rule  which  aGTects  the 
relations  of  master  and  servant.  A  servant  has  no  cause  of 
action  against  a  master  for  An  injury  resulting  from  the  n^li- 
gence  of  the  master,  where  the  servant's  negligence  con- 
tributed to  the  taking  place  of  the  injury.  And  where  a 
servant  knows  as  fuUy  as  the  master  of  the  existence  of  that 
which  is  at  last  the  producing  cause  of  the  injury,  and  con- 
tinues, without  promise  of  amendment  of  the  defect,  of  his  own 
accord  in  the  master's  employ,  exposed  to  the  effects  when 
they  shall  come,  it  may  constiti^te  contributory  negligence  on 
his  part  to  remain  thereafter  in  the  service.  {As»op  v.  Yates, 
2  H.  &  N.,  768 ;  Hoyden  v.  S.  Manuf^g  Co.^  29  Conn.,  548; 
Ship  V.  E.  C.  Hallway  Co.,  24  Law  and  Eq.,  396 ;  The  Mad. 
Hw.  dk  L.  E,  R.  R.  Co.  v.  Bather ,  5  Ohio  St.,  541 ;  and  see 
BasaeU  v.  The  Nor.  db  Wor.  R.  R.  Co.,  9  Law  Rep.,  551.) 

The  learned  counsel  for  the  respondent  cites  Snow  v  Hous. 
R.  R.  (8  Allen  441),  as  a  contradiction  of  the  principle  main- 
tained in  these  cases.  But  an  examination  of  it  shows  that 
the  plaintiff  therein  was  not  a  servant  of  the  defendant 
therein.  He  was  in  the  employ  of  the  Western  Railroad 
Company,  which  company,  by  contract  with  the  defendant 
there,  used  its  road  and  track  for  making ^up  trains,  etc.,  at 
the  place  where  the  plaintiff  was  injured.  And  the  learned 
chief  justice,  in  delivering  the  opinion  of  the  court,  says : 
"  It  does  not  appear  that  he  (the  plaintiff)  was  employed  in 
any  duty  or  service  for  or  on  behalf  of  the  defendants ;  on 
the  contrary,  it  is  stated  that  he  was  in  the  employment  of 
another  corporation.  *  *  *  *  On  these  facts  it  is  diffi- 
cult to  see  how  the  doctrine  applicable  to  a  claim  for  damages 
occasioned  by  the  carelessness  of  a  fellow-servant  against  a 
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common  employer  can  have  any  bearing  on  the  rights  of  the 
parties  to  this  action." 

The  court,  in  that  case,  recognizes  the  existence  of  the  rule 
now  ander  notice,  but  concludes  that  it  does  not  apply  to  the 
facts  of  that  case.  (See  page  450  of  the  report.)  In  GH/man 
V.  East,  a,  H.  Co,  {&upra),  cited  by  the  learned  counsel,  the 
question  now  under  consideration  was  not  passed  upon,  and 
was  expressly  ignored  as  not  raised  on  the  trial.  (See  page 
445  of  the  report.)  .We  have  read  the  other  cases  cited  by 
the  learned  counsel  on  tliis  point,  and  apprehend  that  no  rul- 
ing will  be  found  in  them  different  from  that  above  expressed 
by  us.  While  all  of  them  hold  that  it  is  the  duty  of  the' 
master  to  provide  safe  and  saflScient  machinery  and  appli-/ 
ances,  and  skilled  and  competent  agents  and  servants,  none; 
of  them  assert  that  if  the  servant,  who  knows  as  well  as  the 
master  of  a  lack  in  these  respects,  is  injured  thereby,  he  is 
not  open  to  the  imputation  of  a  contributory  negligence; 
and  the  reason  why  is  simple  but  suiBcient.  It  is  at  his 
option  ordinarily,  to  accept  or  to  remain  in  the  senace  or  to 
leave  it ;  and  if  he  remains  without  promise  -of  a  change  or . 
other  like  inducement,  it  is  for  the  jury  to  say  whether  or] 
not  he  voluntarily  assumes  the  risks  of  defective  machinery  ! 
and  of  incompetent  servants,  whereof  he  has  full  and  equal, 
knowledge. 

The  case  does  not  show  but  that  Westman,  when  first  he 
came  into  the  employ  of  the  defendant,  was  competent  in  all 
respects.  His  incompetence  and  unfitness  subsequently 
occurring  were  temporary  and  occasional,  the  result  of  evil 
habit.  They  had  come  to  the  knowledge  of  Coleby,  who 
had  power  to  act,  so  that  it  was  negligent  for  the  defendant 
to  retain  Westman  in  its  employ.  But  it  is  apparent  that 
the  plaintiff  knew  as  well,  and  indeed  far  better  than  any  one 
else,  the  habits  of  Westman,  and  his  particular  condition  on 
that  day.  The  strength  of  the  affirmative  testimony  on  both 
of  these  points  is  from  the  plaintiff's  mouth.  The  plaintiff 
knew  that  the  building  of  tliis  scaffold  was  going  on.  He 
kue^  that  neither  of  the  persons  who  had  built  the  other  two 
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safe  scaffolds  was  engaged  in  the  erection  of  the  third,  which 
fell ;  for  those  men  were  occupied  where  he  was,  a  short  dis- 
tance away  from  it.  He  knew  that  men,  under  the  direction 
of  Westman,  were  putting  it  up,  and  as  they  were  not  of  the 
three  persons  who  had  together  built  the  two  scaffolds,  he 
knew  that  Westman  had  taken  others  for  the  third.  He 
knew  that  Westman  was  di'unk  on  that  day  and  at  that  time. 
If  it  was  negligence  in  Coleby  and  the  defendant  to  suffer 
Westman,  in  that  state,  to  remain  in  the  control  and  direction 
of  men  and  work,  was  it  not  negligence  in  the  plaintiff  to 
remain  in  the  defendant's  employ,  subject  to  Westman's 
direction  and  liable  to  evil  results  from  work  done  under  his 
supervision,  likely  to  be  an  insufficient  and  negligent  super- 
vision from  his  perceptions  being  clouded  and  dulled  by 
drink }  But,  in  this  case,  whether  the  plaintiff  was  so  negli- 
gent as  to  be  contributory  to  the  injury  which  he  received, 
was  a  question  for  the  jury.  For  Laning  had  testified  that 
Coleby  had  said  to  him,  that  if  Westman  did  not  do  better 
he  would  have  to  discharge  him.  It  has  been  held  that  there 
is  a  formal  distinction  between  the  case  of  a  servant  who 
knowingly  enters  into  a  contract  to  work  on  defective 
machinery  and  that  of  one  who,  on  a  temporary  defect 
arising,  is  induced  by  the  master,  after  the*  defect  has  been 
brought  to  the  knowledge  of  the  latter,  to  continue  to  per- 
form his  service  under  promise  that  the  defect  shall  be 
remedied.  (See  10  W.  R.,  infra.)  And  the  fact  that  after 
Laning  had  entered  the  services  of  the  defendant,  he  acquired 
knowledge  of  the  intemperate  habit  of  Westman,  was  a  fact 
in  the  case  to  be  submitted  to  the  jury,  to  be  considei*ed  by 
them,  together  with  this  promise  of  Coleby  and  all  the  other 
facts  and  circumstances,  in  determining  the  question  whether 
the  plaintiff  himself  helped  to  bring  about  the  accident  for 
which  he  seeks  to  charge  the  defendant.  {Holmes  v.  Clark^ 
10  W.  R.,  405.)  Knowled|ye  in  such  a  case  is  not  of  itself. 
fin  point  of  law^  an  anawftr  ^^q  fhp  ftPtmn  (Id.)  It  has,  indeed, 
been  carried  farther  than  the  cii^cumstances  of  this  case 
require.     {Eoey  v.  Did},  afid  Belf.  Railway  Co.^  18  W.  R., 
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930 ;  Ir.  Com.  PI.  And  see  Hyddleiston  v.  Lowell  Machine 
Shqpj  106  Mass.,  282;  Britton  v.  O.  W.  Cotton  Co.^  Law 
Rep.,  7  Exch.,  130.) 

It  is  DOW  to  be  seen  what  was  the  action  of  the  court  below 
on  this  question,  and  what  exception  the  defendant  has  taken 
to  bring  that  action  under  review. 

The  defendant,  when  the  plaintiff  rested,  and  also  when 
the  proofs  were  closed,  moved  that  the  plaintiff  be  nonsuited 
on  the  ground  that  the  negligence  of  him  and  his  fellow- 
employes  contributed  to  the  accident.  But  there  was  enough 
in  the  testimony  to  justify  the  court  in  denying,  as  it  did,  that 
motion. 

Two  of  the  requests  to  charge,  made  by  the  defendant  at 
the  trial,  were  addressed  to  the  question  of  the  plaintiff 's 
knowledge  of  Westman's  habit,  and  the  contributing  negli- 
gence of  the  plaintiff  by  reason  thereof;  but  each  of  them 
is  based  upon  the  idea  that  the  knowledge  of  the  plaintiff  of 
the  incompetency  of  Westman  was  a  bar  to  a  recovery,  and 
not  merely  a  fact  to  go  to  the  jury  with  the  other  evidence ; 
from  all  of  which  they  were  to  determine  whether  the  plain- 
tiff was  to  be  charged  with  negligence  contributory  to  the 
injuryr    These  requests  were,  therefore,  properly  refused. 

The  court  upon  this  subject  charged  the  jury  that  the 
plaintiff's  knowledge  of  the  fact  of  Westman's  intemperance 
would  not  exonerate  the  defendant  from  responsibility ;  yet, 
it  called  upon  the  plaintiff  to  exercise  more  caution,  care  and 
judgment  than  he  otherwise  would  have  done,  and  that  he 
was  bound  to  exercise  ordinary  care  and  caution  in  view  of 
that  fact.  The  defendant  excepted  to  so  much  thereof  as 
instructed  the  jury  that  knowledge  of  the  fact  in  the  plain- 
tiff did  not  exonerate  the  defendant.  In  our  view  the  learned 
judge  at  circuit  was  correct  in  that ;  the  charge  was  to  the 
effect  that  in  this  case  knowledge  was  not  of  itself,  in  point 
of  law,  an  answer  to  the  action.    (See  cases  above  cited.) 

The  requests  to  charge,  which  were  refused,  assumed  as 
proven  what  was  yet  to  be  determined  ^ro  or  con.  by  the  jury, 
SiCKELS — Vol.  IV.  68 
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or  rested  upon  propositions  of  law  which  we  think  were  not 
sound,  or  upon  propositions  of  law  which  though  sound  in 
themselves  did  not  comprehend  all  the  facts  of  this  case,  or 
assumed  as  established  as  fact  in  the  case  what  was  not  in 
the  testimony. 

The  declarations  of  Coleby,  the  admission  of  which  in  evi- 
dence  was  objected  to  by  the  defendant,  were  properly 
received.  He  was  the  agent  of  the  defendant,  with  the 
power  and  the  duty  of  hiring  and  discharging  servants.  He 
had  the  power  to  discharge  Westman  for  any  fault  amount- 
ing to  incompetency.  His  neglect  to  do  so,  after  knowledge 
on  his  part  of  a  reason  why  he  should,  was  the  neglect  of  the 
defendant,  and  it  was  competent  to  prove  by  his  own  declara- 
tions that  he  had  such  knowledge,  made  as  they  were  to  the 
plaintiff  in  the  case.  They  were  part  of  the  res  gestcBj  and 
had  a  bearing  upon  the  question  of  the  contributory  negli- 
gence of  the  plaintiff. 

There  is  one  other  point  ma&e  by  the  defendant,  which 
requires  notice. 

The  verdict  for  the  plaintiff  was  for  the  sum  of  $10,000. 
A  motion  was  made  at  Special  Term  to  set  aside  this  verdict 
as  one  against  evidence,  and  that  the  damages  are  excessive. 
The  motion  was  denied.  From  the  order  of  Special  Term 
denying  it,  the  appeal  was  taken  to  the  General  Term,  where 
a  new  trial  was  denied,  and  judgment  ordered  for  the  plain- 
tiff on  the  verdict.  The  defendant  claims  here  that  the 
General  Term  was  of  the  opinion  that  the  damages  were 
excessive,  but  also  of  the  opinion  that  it  had  no  power  to 
reduce  them,  and  no  power  to  do  aught  but  grant  a  new  trial 
for  that  reason,  which  for  that  reason  alone  it  declined  to  do. 
The  defendant  claims  that  the  General  Term  having  the 
power  to  reverse  the  judgment  and  order  a  new  trial,  unless 
the  plaintiff  should  stipulate  to  reduce  his  recovery  to  a  sum 
which  the  court  should  name,  and  to  order  that,  if  he  did  so 
stipulate,  the  judgment  should  be  affirmed  for  that  sum,  it 
erred  in  not  exercising  that  power. 

It  is  true  that  it  was  a  matter  of  discretion  with  the  court 
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at  General  Term,  whether  it  would  make  such  order,  and  if 
it  had  exercised  that  discretion  and  refosed  to  make  it,  no 
error  would  exist.  But  if  having  the  power  so  to  do,  it  failed 
to  use  it  on  the  ground  that  the  power  was  not  in  it,  there  is 
error  which  may  be  reviewed  and  corrected. 

The  claim  of  error  here  under  notice  is  to  be  sustained,  if 
at  all,  not  upon  anything  shown  in  the  order  of  the  coui't  at 
General  Term,  nor  upon  the  judgment  entered  thereon,  nor 
upon  anything  which  appears  in  the  record.  The  opinion 
delivered  at  General  Term,  if  it  can  be  used,  shows  plainly 
that  if  the  court  there  had  deemed  that  it  had  the  power  to 
reduce  the  damages,  still  leaving  a  recovery,  it  would  have 
exercised  it,  but  that  it  was  of  the  opinion  that  it  could 
effect  that  end  only  by  granting  a  new  trial  for  that  reason, 
and  that  the  excess  of  damages  was  not  of  itself  quite  suffi- 
cient  to  warrant  an  qrder  for  a  new  trial. 

But  we  are  not  authorized  to  review  a  judgment,  and  to 
reverse  it  for  an  alleged  error  which  does  not  appear  upon 
the  record,  and  is  not  shown  or  to  be  arrived  at,  save  by 
expressions  appearing  in  the  opinion  of  the  court. 

The  judgment  must  be  affirmed  with  costs  to  the  respondent. 

All  concur  except  Allek,  J.,  dissenting,  and  Kapallo,  J. 
not  voting. 

Judgment  affirmed. 


The  Eighth  National  Bank  op  the  City  op  N"ew  York, 
Appellant,  v.  Henry  Fitch,  Sheriff,  etc.,  Respondent. 

Where  a  sheriff  receives  for  collection  an  execution  against  one  of  the 
members  of  a  copartnership,  and  by  virtue  tliereof  levies  upon  the 
interest  of  the  judgment  debtor  in  the  goods  of  the  firm,  and  where, 
within  sixty  days  after  receipt,  and  before  a  sale,  he  receives  an  execu- 
tion against  all  the  members  of  the  firm  for  a  copartnership  debt,  the 
latter  is  the  prior  lien,  and  if  upon  sale  the  stock  proves  insufficient  to 
satisfy  it,  he  is  justified  in  returning  the  former  execution  nuUa  bona, 

(Argued  May  24, 1872 ;  decided  May  28, 1872.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court^  in  the  third  department,  affirming  a  judg- 
ment entered  in  favor  of  defendant  on  the  report  of  a  referee. 

The  action  was  for  a  false  return.  The  defendant  was,  at 
the  time  of  the  occurrences  alleged  in  the  complaint,  sheriflF 
of  the  county  of  Albany. 

A  judgment  was  rendered  on  the  27th  February,  1867, 
in  favor  of  the  plaintiff,  against  John  Murphy  and  Robert 
McDonald  for  $1,179.80.  On  the  28th  of  February,  1867, 
an  execution  upon  this  judgment  was  delivered  to  one  of  the 
defendant's  deputies,  who  on  the  same  day  made  a  general 
levy  thereunder  on  all  the  interest  of  the  judgment  debtors, 
Murphy  &  McDonald,  in  all  the  stock  and  fixtures  of  the 
firm  of  Maloney,  Murphy  &  McDonald,  of  which  they  were 
membera.  At  various  dates  during  the  month  of  March, 
1868,  the  defendant  received  various  attachments  against  the 
firm  of  "Maloney,  Murphy  &  McDonald^"  amounting  in 
the  aggregate  to  over  $25,000.  The  defendant  seized  the 
said  stock  and  fixtures  of  "  Maloney,  Murphy  &  McDon- 
ald "  under  said  attachments,  being  the  same  property,  the 
interest  of  Murphy  &  McDonald  in  which  had  been  pre- 
viously levied  upon  under  the  plaintiff's  execution.  The 
value  of  this  was  about  $4,800.  Neither  Murphy  nor  McDon- 
ald had  any  property  of  any  kind,  as  far  as  appeared,  except 
their  respective  interests  in  the  firm  of  "  Maloney,  Murphy 
&  McDonald." 

The  property  was  subsequently  sold  by  the  defendant  under 
the  executions  issued  upon  judgments  against  "  Maloney, 
Murphy  &  McDonald  "  in  the  actions  in  which  the  attach- 
ments were  issued.  The  property  brought  $4,600.  The 
defendant,  on  the  13th  of  April,  1867,  returned  the  plaintiflF's 
execution  against  Murphy  &  McDonald  nuUa  hoiia^  for 
which  return  the  plaintiff  sues,  alleging  it  to  be  false. 

It  was  shown  by  the  plaintiff  that  Storrs,  Murphy  and 
McDonald  were  partners  until  November,  1865,  when  Storrs 
sold  out  his  interest  to  Murphy  and  McDonald,  who  gav^e  him 
their  notes  for  part  of  the  purchase-money,  and  one  of  the 
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notes  80  given  was  the  foundation  of  the  plaintiff's  judg- 
ment. Hurph J  &  McDouald  coutinned  until  March,  1866, 
when  the  new  firm  of  "  Maloney,  Murphy  &  McDonald " 
was  formed.  The  new  firm  took  all  the  property  of  Murphy 
&  •  McDonald,  and  assumed  their  liabilities.  Murphy  & 
McDonald  were  then  solvent. 

The  referee  found  that  there  was  no  property  of  the  judg- 
ment debtors  out  of  which  defendant  could  collect  the  execu- 
tion, and  that  the  return  was  correct. 

i\r.  C.  Moak  for  the  appellant.  Plaintiff's  judgment  being 
upon  a  firm  liability,  it  was  with  other  firm  creditors  equally 
entitled  to  be  paid  out  of  the  firm  assets.  {Colt  v.  Wilder ^  1 
Edw.  Ch.,  484,  490-497 ;  Dingledein  v.  Third  Av.  R.  R., 
37  N".  Y.,  576 ;  In  re  Downing^  3  Bankrupt  Kegister,  182 ; 
Code,  §  136,  sub.  4,  as  amended  1866,  Laws  1866,  vol.  2,  p. 
1838 ;  Sterna  v.  Bank  of  Central  New  Tork^  31  Barb.,  293, 
294 ;  2  Kent's  Com.,  388,  marg.  p. ;  Lafa/rge  v.  Herter^  9 
If.  Y.,  241 ;  Johnson  v.  Fitzhugh,  3  Barb.  Oh.,  372,  373 ; 
Clark  V.  Rowling^  3  N.  Y.,  216-224 ;  Dresser  v.  Brooks^  3 
Barb.,  430 ;  Fox  v.  Wood/ruff^  9  id.,  498 ;  Lavyrence  v.  Fox^ 
20  N.  Y.,  268 ;  Burr  v.  Beers,  24  id.,  178 ;  Thorp  v.  Keohuk 
Coal  Co,,  47  Barb.,  439 ;  Van  Alslyne  v.  Cook,  25  N.  Y., 
495;  Artisans'  Bank  v.  Treadwell,  34  Barb.,  563,  565; 
Stevens  v.  Bank  of  Central  New  York,  31  id.,  290,  293,  294; 
Cook  V.  Ftm  Alstyne,  25  N.  Y.,  489 ;  Becker  v.  Torrance, 
31  id.,  641;  Gall  v.  Binton,  8  Abb.,  120;  Smithy.  Orser, 
43  Barb.,  187 ;  42  N.  Y.,  136-138 ;  Benson  v.  Berry,  55 
Barb.,  620.)  From  the  time  of  the  agreement  of  the  new 
firm  to  assume  the  old  firm's  debts,  the  new  firm  became  the 
debtors  and  the  old  firm  sureties  merely.  {Colgrove  v.  TaU- 
man,  2  Lansing,  97, 101 ;  Lafarge  v.  Herter,  9  N.  Y.,  241 ; 
11  Barb.,  159;  Storms  y.  Thom,S  id.,  314;  Bangs  v.  Strong, 
4  N.  Y.,  315.)  If  defendant  undertook  to  settle  for  himself 
to  whom  he  would  pay  the  money,  he  was  bound  to  do  so 
correctly.  {Butterworth  v.  Oould,  41  N.  Y.,  450.)  Defend- 
ant was  liable  for  not  selling  the  interest  of  Murphy  & 
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McDonald  in  the  firm  property.  {Smith  v.  Orser^  43  Barb.j 
187 ;  42  K  Y.,  132 ;  Mason  v.  Lord,  40  id.,  447 ;  Brush  r. 
Lee,  36  id.,  62;  S.  C,  3  Abb.  [N.  S.],  204.) 

Samuel  Horned  for  the  respondent.  A  levy  upon  partner- 
Bhip  property,  under  an  execntion  against  one  of  the  partners, 
passes  to  a  purchaser  upon  a  sale  under  such  execution,  only 
the  interest  of  the  partner  in  the  property  subject  to  the 
right  of  the  copartners  and  firm  creditors.  {Hayes  v.  Reese, 
34  Barb.,  161 ;  Story  on  Partnership,  §  97 ;  Parsons  on  Part- 
nership, 169 ;  Williwms  v.  Lavrrence,  53  Barb.,  320 ;  Berry 
V.  KeUy,  4  Eobt.,  106 ;  WaddeU  v.  Cook,  2  Hill.,  47 ;  Walsh 
V.  Adams,  3  Denio,  126.)  An  execution  against  all  the 
partners  for  a  firm  debt  takes  precedence  of  a  prior  execu- 
tion against  an  individual  member  of  the  firm.  {Crane  v. 
French,  1  Wend.,  311 ;  Dunhami  v.  Mwrdoch,  2  id.,  563 ; 
In  mMter  of  SmUh,  16  Johns.,  102 ;  Scrugham  v.  Carter,  12 
Wend.,  131 ;  Berry  v.  KMy,  4  Robt.,  106.)  The  members 
of  the  old  firm  became  the  creditors  of  the  new  firm,  and 
neither  they  nor  their  creditors  have  any  lien  or  preference 
on  the  property  of  the  new  firm  over  its  other  creditors. 
{Smith  V.  Howard,  20  How.  R.,  121 ;  Ahel  v.  Westervelt,  15 
Abb.  230 ;  Stoutenhurgh  v.  Vandenburgh,  7  How.  Pr.  R., 
229 ;  Parsons  on  Partnership,  pp.  167,  168 ;  Story  on  Part- 
nership, §  97.) 

Grover,  J.  In  addition  to  proving  the  return  of  nuUa 
bona  upon  the  execntion,  to  entitle  the  plaintiff  to  recover 
it  was  necessary  for  him  to  prove  that  the  execution  debtors 
had  property  out  of  which  the  execution,  or  some  part  thereof, 
might  have  been  collected.  The  execution  was  against  two 
of  three  partners.  There  was  no  proof  tending  to  show  tfiat 
either  of  them  had  any  property  subject  to  levy  except  their 
interest  in  the  partnership  stock  of  goods,  amounting  to 
about  $6,000.  The  execution  was  received  by  the  defendant 
for  collection  on  the  27th  of  February,  1867,  and  a  levy  made 
upon  the  interest  of  the  debtors  in  the  stock  on  the  28th. 
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This  was  sniBcient  prima  f(tcie  to  establish  a  right  of  reco- 
very. In  answer  to  this  case  the  defendant  proved  that,  in 
March  thereafter,  several  attachments  against  all  the  mem- 
bers of  the  firm  were  placed  in  his  hands  for  service ;  that 
he  levied  the  same  upon  the  stock,  and  that  thereafter  judg- 
ments were  recovered  and  executions  issued  against  all  the 
partners  to  the  defendant  for  collection,  to  an  amount  much 
larger  than  the  value  of  the  goods  of  the  firm,  which  the 
defendant  sold  and  applied  upon  the  last  mentioned  execu- 
tions. The  first  inquiry  is  whether  this  was  a  defence  to  the 
case  made  by  the  plaintiff.  No  question  is  made  as  to  the 
right  of  a  sheriff  to  return  an  execution  unsatisfied  when  all 
the  property  liable  thereto  is  incumbered  by  prior  liens  to  an 
amount  greater  than  its  value.  All  the  property  subject  to 
the  execution  in  the  present  case  was  the  interest  of  the 
debtors  in  the  property  of  the  partnership.  This  interest 
was  subject  to  levy  and  sale  upon  the  execution.  {Smith  v. 
Oraer^  42  N.  Y.,  132.)  But  the  title  acquired  by  the  pur- 
chaser would  not  be  any  absolute  interest  in  the  property ; 
the  remaining  partners  having  a  right  to  have  the  whole 
applied,  if  necessary,  to  the  payment  of  the  debts  of  the  firm. 
( WaUh  V.  AdamSy  3  Denio,  125 ;  Scrugham,  v.  CaHer^  12 
Wend.,  131,  and  cases  cited;  Story  on  Partnership,  §  97.) 
The  right  of  the  plaintiff,  under  his  execution,  was  subordi- 
nate to  the  right  of  the  other  partner,  and  also  to  those  of  the 
firm  creditors,  to  have  the  property  applied  in  payment  of 
the  partnership  debts,  if  necessary  for  that  purpose.  When 
the  attachments  and  executions  against  all  the  members  of  the 
firm  came  to  the  hands  of  the  sheriff,  and  the  attachments 
had  been  levied,  they  constituted  liens  upon  the  property 
prior  to  that  of  the  plaintiff  against  two  of  the  members  of 
the  firm,  although  the  latter  was  first  received  and  levied. 
(Coover^B  Appeal j  29  Penn.  St.,  14.)  The  sheriff  was  therefore 
right  in  applying  the  proceeds  of  the  sale  qpon  the  execu- 
tions against  the  firm.  (See  authorities  above  cited.)  But 
it  was  insisted  by  the  counsel  for  the  appellant  that  it  was 
the  duty  of  the  sheriff  to  sell  the  interest  of  the  execution 
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debtors  upon  the  plaintiff's  execution;  and  that  for  the 
breach  of  this  duty  the  plaintiff  had  a  right  to  recover. 
There  are  two  answers  to  this.  Ist.  Ho  received  the  attach- 
ments and  executions  against  the  iirin  within  sixty  days  after 
the  receipt  of  the  plaintiff's  execution.  These  constituting 
liens  upon  the  entire  property,  and  it  being  the  duty  of  the 
sheriff  to  sell  the  property  absolutely  thereon,  and  the  liens 
exhausting  the  whole,  there  was  nothing  remaining  to  sell 
upon  the  execution  of  the  plaintiff.  Had  it  become  the  abso- 
lute duty  to  sell  upon  the  plaintiff's  execution  before  the 
receipt  of  the  process  against  the  firm,  the  case  miglit  have 
been  different ;  as,  had  the  property  been  sold  upon  the  plain- 
tiff's execution  prior  to  that  time,  the  interest  of  the  execu- 
tion debtors  would  have  passed  to  the  purchaser,  subject, 
nevertheless,  to  the  rights  of  the  firm  creditors  to  its  applica> 
tion  to  the  payment  of  the  debts  of  the  partnership.  2d.  The 
entire  property  being  insufficient  to  satisfy  the  prior  liens, 
the  plaintiff  sustained  no  injury  by  a  failure  to  sell  the  inte- 
rest of  the  debtors  upon  his  execution,  unless  such  a  sale 
would  have  produced  something  to  apply  thereon.  The 
referee  found  as  a  fact,  in  substance,  that  it  would  not  have 
produced  anything.  It  is  insisted  by  the  counsel  for  the 
appellant  that  this  finding  was  wholly  unsupported  by  evi- 
dence. The  fact  that  the  firm  sold  $1,000  of  the  goods  after 
the  levy  of  the  plaintiff's  execution,  before  the  process  against 
the  firm  came  to  the  hands  of  the  sheriff,  the  proceeds  of 
which  were  retained  by  them,  has  no  bearing,  except  that 
this  amount  must  be  included  in  the  assets  of  the  firm  in 
determining  whether  there  would  have  been  any  interest 
remaining  to  the  purchaser  of  the  goods  at  a  sale  upon  the 
plaintiff's  execution,  after  payment  of  the  partnership  debts 
from  the  assets  of  the  firm,  for  the  reason  that  the  prior  liens 
would  much  more  than  absorb  this,  together  with  the  pro- 
perty remaining  unsold.  The  mode  of  determining  whether 
any  and  what  interest  would  have  been  acquired  by  a  pur- 
chaser of  the  property,  had  it  been  sold  under  the  plaintiff's 
execution,  is  to  take  an  account  in  equity  of  the  other  assets  and 
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of  the  debts  of  the  firm,  and,  in  case  the  firm  debts  are  paid 
from  the  other  assets,  the  purchaser  would  be  entitled  to  the 
execution  debtor's  proportion  of  the  property  purchased,  or 
in  what  should  remain  after  payment  of  such  debts.  The 
counsel  for  the  appellant  insists  that  the  unconflicting  evi* 
dence  proved  that  the  other  assets  of  the  firm  would  have 
paid  the  firm  debts,  leaving  sufficient  of  the  stock  of  goods,  if 
sold  under  the  execution,  to  pay  the  whole  or  some  part  of 
the  execution.  The  answer  to  this  is  that  it  was  not  so 
proved.  The  assets  consisted  largely  of  debts,  either  notes 
or  accounts  (the  evidence  does  not  show  which)  due  the  firm ; 
that  two  years  had  elapsed,  during  which  efforts  had  been 
made  for  the  collection  of  the  debts,  during  which  about 
three-fifths  only  had  been  realized.  Under  such  circumstan- 
ces there  is  no  presumption  that  the  residue  of  the  debts  were 
of  any  particular  value ;  much  less,  that  they  were  all  good 
and  collectible.  Such  presumption  would  be  contrary  to 
nearly  universal  experience  in  such  cases.  While  it  is  held 
in  some  cases  that  the  presumption  is  that  a  debtor  is  solvent, 
yet  it  ceases  when  the  debt  is  long  past  due,  and  unavailing 
efforts  for  its  collection  have  been  made.  The  defendant 
having  shown  that  the  prior  liens  were  sufficient  to  exhaust 
all  the  property  subject  to  levy,  including  the  thousand  dollars 
sold  by  the  partnership,- the  cmiM  was  upon  ^  the  plaintiff  to 
show  that  it  sustained  injury  by  such  sale.  This  th<Sy  failed 
in  doing.  The  counsel  insists  that  he  was  entitled  to  recover 
for  the  reason  that  it  appeared  that  all  the  partners  were 
liable  for  the  payment  of  the  debt  upon  which  the  judgment 
was  recovered.  The  answer  to  this  is  that  he  had  taken 
judgment  against  two  only,  not  as  jointly  indebted  with  the 
third  partner,  but  as  his  only  debtors.  It  is  entirely  clear 
that,  under  this  judgment,  he  could  not  interfere  with  the 
property  of  the  third,  though  liable  for  the  payment  of  the 
debt.  In  any  view,  the  plaintiff  failed  to  show  any  right  of 
recovery.  It  being  the  duty  of  the  sheriff  to  sell  the  property 
upon  the  executions  against  all  the  partners,  which  were  more 
than  sufficient  to  absorb  all  the  property,  including  that  sold 
SiGKSUB — ^VoL.  IV.  69 
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bj  the  partners,  and  there  being  no  proof  of  a  BurplnB  appli- 
cable to  the  payment  of  the  plaintifPs  debt,  in  case  non^  had 
been  so  sold,  the  plaintiff  sustained  no  injury  by  the  acts  of 
the  defendant  under  its  execution.  The  judgment  must  be 
affirmed,  with  costs. 

All  concur,  except  Chuboh,  Ch.  J.,  not  voting. 

Judgment  affirmed. 


Fbrral  0.  DmiNNY,  Appellant,  v.  The  Kew  York  and  New 
Haven  Bailboad  Company,  Bespondent. 

The  responsibility  of  a  railroad  company  as  a  common  carrier,  for  baggage, 
continues  mitil  the  owner  has  a  reasonable  time  and  opportmiity  to 
remove  it  In  order  to  relieve  itself  from  Ijiis  liability  it  is  its  duly  to 
have  a  baggage-master  at  hand  to  deliver  baggage  for  a  reasonable  time 
after  the  arrival  of  a  train,  and  at  reasonable  hours  thereafter. 

The  wife  of  plaintiff  was  a  passenger  upon  defendant's  road  ttom  New 
York  to  Mt  Vernon  ;  immediately  upon  the  arrival  of  the  train  the  bag- 
gage-master placed  her  trunk  in  the  depot  and  went  away.  She  waited 
fifteen  minutes  to  get  the  trunk,  but  could  find  no  one  to  deliver  it 
About  three  hours  after,  plaintiff's  son  went  to  the  depot  for  it,  but  the 
baggage-master  was  still  absent  The  son  went  in  pursuit  of  him,  and 
returning  with  him,  delivered  his  check  and  the  trunk  was  drawn  out  to 
the  door,  but  meanwhile,  the  conveyance  employed  to  remove  the  trunk 
had  gone,  and  no  other  could  be  obtained,  and  it  was  thereupon  left  in 
charge  of  the  baggage-master  for  the  night  During  the  night  it  was 
broken  open  and  rifled  of  its  contents. 

In  an  action  to  recover  for  the  loss,— J3^  (Allen  and  Folobr,  JJ.,  dis- 
senting), that  defendant's  liability  as  common  carrier  had  not  terminated 
and  that  it  was  liable. 

(Argued  April  23, 1872 ;  decided  May  28, 1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  reversing  a  judg- 
ment in  favor  of  plaintiff  entered  Upon  the  report  of  a  referee 
and  directing  a  new  trial. 

The  action  was  brought  against  defendant  as  a  common 
carrier  to  recover  for  the  loss  of  the  contents  of  a  trunk. 
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On  the  4th  day  of  July,  1868,  the  wife  of  plaintiff  was  a 
passenger  npon  defendant's  road  from  the  city  of  New  York 
to  Monnt  Yemon.  She  had  with  her  a  tmnk  containing, 
wearing  apparel  for  herself  and  plaintiff,  jewelry  and  other 
articles.  The  train  arrived  at  Mount  Yemon  at  about  5.30 
p.  M.  The  baggage-master  immediately  put  the  trunk  into 
the  depot  and  went  to  tea ;  his  house  was  about  one-fourth  of 
a  mile  distant.  Plaintiff's  wife  waited  about  fifteen  minutes 
and  searched  for  some  one  to  deliver  her^baggage ;  the  ticket 
office  was  closed,  and  she  could  find  no  one.  She  thereupon 
went  away.  After  tea  the  plaintiff  sent  his  son  to  get  the 
trunk ;  he  procured  a  man  with  a  horse  and  wagon  to  carry 
it,  and  went  to  the  depot  about  eight  p.  m.  The  depot  was 
locked ;  the  son  thereupon  went  to  the.  residence  of  the  bag- 
gage-master and  induced  him  to  go  to  the  depot  to  deliver 
the  trunk.  Upon  their  arrival  he  took  the  check  and  removed 
the  duplicate  from  the  trunk,  and  drew  the  trunk  out  to  the 
depot  door,  but  on  looking  for  the  wagon  it  was  found  that 
the  man  in  charge  had  left  with  it  and  could  not  be  found. 
"No  other  conveyance  could  be  obtained,  and  the  baggage- 
master  consented  to  keep  the  trunk  until  morning.  It  was 
placed  back  and  locked  up.  The  depot  was  entered  by  burg- 
lars during  the  night,  the  trunk  broken  open  and  rifled  of  its 
contents. 

The  referee  found  that  plaintiff  was  entitled  to  judgment 
for  the  value  of  the  contents  of  the  trunk,  and  judgment  was 
entered  accordingly. 

George  B,  Bradley  for  the  appellant.  The  failure  to 
deliver  trunk  and  contents  established  defendant's  liability, 
and  the  burden  was  upon  them  to  relieve  themselves  from 
such  liability.  {BumeU  v.  iT.  F.  C.  R.  R.  Co.,  45  N.  Y., 
184 ;  Michaels  v.  N.  T.  C.  R.  R.,  30  id.,  564 ;  Read  v. 
Spavlding,  30  id.,  630 ;  Southern  Express  Co,  v.  Newhy^  36 
Ga.,  635 ;  American  Express  Co.  v.  Samds,  55  Penn.  St., 
140 ;  Angle  v.  Mississippi,  etc.,  R.  R.  Co.,  18  Iowa,  555 ; 
Garvey  v.  Camden  dk  A.  R.  R.  Co.,  1  Hilton,  280.)    Find- 
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ingg  will  be  presumed  if  essential  to  sustain  the  conclusions 
of  the  referee.  (  Valentine  v.  Conner,  40  N.  Y.,  248-254 
'Grant  V.  Morse,  22  id.,  323 ;  Carman  v.  PuUz,  21  id.,  547 
(rrant  v.  Morse,  supra  ;  Phdps  v.  McDonald^  26  N.  Y.,  84 
Brainard  v.  Dunning,  30  id.,  211.)  The  responsibility  of 
the  defendant  as  common  carrieV,  as  to  baggage  of  Ito 
paissengers,  does  not  terminate  until  delivery  to  the  owner 
unless  the  latter  &il  within  a  reasonable  time  to  call  for  and 
receive  the  same.  {Powell  v.  Myers,  26  Wend.,  591 ;  Price 
V.  Powell^  3  Comst.,  322 ;  Angel  on  Carriers,  §  114.)  And 
what  is  a  reasonable  time  depends  mpon  circumstances  and  is 
a  (Question  of  fact.  {BumeU  v.  ]!f.  Y,  C,  R.  R.  Co.,  45  N. 
t.,  186;  Cary^r.  Clevdand  dk  T.  R.  R.  Co.,  29  Barb.,  35, 
'44,  50;  Curtis  v.  A.  G.  <&  M.  M.  R.  R.  Go.,  49  id.,  148, 
164 ;  Goodwin  v.  B.  dk  0.  R.  R.  Co.,  58  id.,  195  ;  Gilhooly 
V.  If.  T.  dk  S.,  etc.,  Co.,  1  Daly,  197 ;  Raskin  v.  Hamilton 
Ins.  Co.,  5  Gray,  132 ;  Cole  v.  Goodwin,  19  Wend.,  255.) 
The  defendant  cannot  make  its  own  negligence  operate  to  the 
prejudice  of  the  plaintiff.  {PowM  v.  Myers,  26  Wend.,  597 ; 
Cole  V.  Goodwvn,  19  id.,  251,  255.)  The  baggage-master  as 
agent  of  defendant  had  power  to  continue  the  relationship  as 
common  carrier,  and  his  arrangement  estops  defendant.  {Cur-- 
Us  V.  A.  G.  (&  M.  M.  R.  R.  Co.,  49  Barb.,  148 ;  Hickox  ▼. 
Naugaluck,  31  Conn.,  281.)  But  if  defendant  was  not 
responsible  as  carrier  it  was  liable  as  bailee  for  negligence. 
{BurweU  v.  N.  T.  C.  R.  R.  Co.,  45  N.  Y.,  184, 187 ;  Orange  Co. 
Bank  v.  Brown,  9  Wend.,  85 ;  Powell  v.  Myers,  26  id.,  594.) 
The  evidence  discloses  gross  negligence.  {Chicago,  R.  I.  dk 
P.  R.  R.  Co.  V.  Fairclough,  52  111.  [Freeman],  106 ;  Warner 
y.  Burlington,  etc.,  R.  R.  Co.,  22  Iowa,  166;  Morris  v. 
Hiird  Av.  R.  R.  Co.,  23  How.,  345,  and  cases  cited ;  Van 
Horn  V.  Kermit,  4  E.  D.  Smith,  453.)  The  findings  of  the 
referee  are  conclusive.  {Cheny  v.  Beals,  47  Barb.,  523, 525.) 
The  judgment  was  not  reversed  on  questions  of  fact.  (Code, 
%  268;  Baldwin  v.  Van  Deusen,  37  K  Y.,  487.) 

D.  Rumsey  for  the  respondent.    Defendant's  contract  tite 
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to  transport  and  deliver  the  .baggage  within  a  reasonable  time 
npon  presentation  of  checks.  If  left  for  plaintiff's  conve^ 
nience  its  liability  as  common  carrier  ceased.  (3  N.  Y.  Stat, 
at  Large,  634,  §37;  Jones  v.  If.  cfe  JV.  T.  Trans.  Co.y  60 
Barb.,  193,  206 ;  Powell  et  al.  v.  Myers^  26  Wend.,  591 ; 
Both  V.  Buff,  and  State  Line  B.  B.  Co.,  84  N.  Y.,  548,  553.) 
The  referee  having  found  facts  which  amount  to  a  delivery, 
defendant  was  only  liable  as  gratuitous  bailee  for  gross  negli 
gence.  {Jones  v.  If.  <&  If.  Y.  Trans.  Co.,  50  Barb.,  206; 
Both  V.  Buff,  and  State  Line  B.  B.  Co.,  34  N.  Y.,  663 ; 
Miner  v.  Chicago,  etc,,  B.,  B.  Co.,  19  Wis.,  40 ;  2  Parsons  on 
Contract,  5th  ed.,  199,  ^00 ;  Norway  Plaifis  Co.  v.  Boston 
<&  Maine  Co.,  1  Gray,  263.)  When  there  is  a  finding  unsup- 
ported by  any  evidence,  or  a  refusal  to  find  a  fact  where  evi- 
dence is  nncontroverted,  it  is  error  of  law.  {Mason  v.  Lordj 
40  N.  Y.  R.,  476,  484 ;  Marvin  v.  Ingalls,  39  H.  P.  R,329, 
353;  Austin  v.  If.  J.  Steamboat  Co.,  43  N.  Y.,  75,  79; 
Laird  v.  Smith,  44  id.,  618,  624 ;  Putnam  v.  Euhhell,  22 
id.,  106,  113 ;  Erickson  v.  Quim,n,  3  Lansing,  299, 308.)  The 
baggage-master  had  no  authority  to  bind  defendant  to  keep 
trunk  over  night,  and  it  is  not  liable  even  as  bailee.  {Hicock 
V.  N.  B.  B.  Co.,  31  Conn.,  281,  283 ;  Oram,t  v.  Norway,  10 
Com.  R,  682 ;  2  Eng.  L.  &  E.,  337 ;  HvhherUly  v.  Ward^ 
18  id.,  551 ;  Cohnan  v.  Bicher,  29  id.,  323 ;  Mech.  Bank  v. 
B.  <&  D.  Bank,  13  N.  Y.,  599,  633 ;  F.  <&  M.  Bank  v.  B.  (^ 
D.  Bank,  16  id.,  125, 150 ;  1  Pars,  on  Con.,  6th  ed.,  44.) 

Peokham,  J.  The  Supreme  Court  reversed  the  judgment 
entered  upon  the  report  of  the  referee,  and  granted  a  new 
trial ;  but  as  it  is  not  stated  to  have  been  reversed  upon  a 
question  of  fact,  it  is  deemed  to  have  been  exclusively  upon 
questions  of  law. 

The  referee  found,  upon  evidence,  that  "  the  plaintiff  caused 
the  demand  to  be  made  for  said  trunk  and  contents  within  a 

m 

reasonable  time,  and  made  reasonable  efforts,  and  within  a 
reasonable  time,  to  demand  and  procure  the  trunk  and  con- 
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tents;  and  that  the  defendant  refused  and  neglected  to 
deliver  the  contents  of  said  trunk." 

This  finding,  so  stated,  includes  the  finding  that  there  was 
no  delivery  at  all  of  the  trunk  and  contents  to  the  plaintiff; 
that  what  occurred  at  the  depot  some  time  after  eight  o'clock 
in  the  evening,  when  the  plaintiff's  son  went  there  with  a 
wagon  for  the  trunk,  was  no  delivery.  Under  these  findings 
the  defendant  still  held  the  trunk  as  a  common  carrier. 

The  responsibility  of  a  common  carrier,  as  to  baggage,  con- 
tinues until  the  owner  has  a  reasonable  time  and  opportunity 
to  receive  and  take  it  away. 

It  is  founds  the  case  at  bar  that  the  plaintiff  did  not  have 
such  time  and  opportunity.  This  was  by  reason  of  the 
absence  of  the  defendant's  agent  from  the  depot. 

For  fifteen  minutes  plaintiff's  wife  waited  after  the  arrival 
of  the  cars  and  looked  for  this  baggage.  It  seems  the  bag- 
gage-master had  quietly  and  quickly  put  it  in  the  depot  room, 
and  left  the  place  for  his  dwelling,  some  quarter  of  a  milo 
distant.  It  is  no  answer,  it  is  idle  to  say  she  could  not  have 
carried  home  the  trunk  if  she  had  found  it.  True ;  but  she 
could  and  would  have  made  an  arrangement  on  that  subject, 
and,  it  is  presumed,  would  have  fulfilled  it  and  taken  home 
the  trunk  that  night,  and  thus  prevented  the  loss. 

That  was  the  first  and  a  plain  neglect  by  the  defendant. 
In  proper  season,  immediately  after  tea,  and  at  eight  o'clock, 
the  trunk  is  sent  for ;  and  at  this  time  a  wagon  and  horse  are 
procured.  Again  the  man  in  charge  is  absent,  and,  before 
the  plaintiff's  son  could  get  him  there,  the  horse  and  wagon- 
man  get  impatient  and  leave.  This  is  the  second  and  plain 
neglect  of  the  defendant.  It  plainly  appears  by  the  evidence 
that  it  was  difficult  on  that  day  to  get  a  wagon  to  transport 
baggage,  and  difficult  to  detain  one  unnecessarily.  The 
defendant  was  bound  to  be  there  at  the  depot  a  proper  and 
reasonable  time  at  first  for  the  delivery  of  that  baggage. 
Not  being  so  there,  the  baggage  was  locked  up  at  defendant's 
peril.  When  plaintiff  again,  in  a  reasonable  time,  called  for 
it,  the  master's  negligent  absence  again  prevented  its  delivery. 
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The  taking  off  of  the  check,  etc.,  from  the  trunk,  and  its  par- 
tial delivery  to  the  plaintiff's  son,  under  the  impression  by 
him  that  the  horae  and  wagon  were  still  there,  was  not  a 
delivery.  The  departure  of  the  horse,  etc.,  occurred,  be  it 
marked,  by  reason  of  the  neglect  of  the  master  to  be  there  at 
the  depot.  The  ref ere  has  found,  necessarily,  that  the  failure 
to  await  the  return  of  the  son  who  had  gouQ  in  pursuit  of  the 
baggage-master  was  not  unreasonable,  under  the  circumstan- 
ces ;  and,  as  the  son  testified,  it  was  agreed  by  them,  at  the 
master's  suggestion,  that  another  could  not  be  procured  that 
night.  Thus  it  plainly  follows  that  the  entire  failure  to 
remove  the  trunk  that  night  was  caused  by  defendant's  neg- 
ligence. In  such  case,  the  defendant's  liability  as  a  common 
carrier  is  not  discharged. 

Suppose  the  plaintiff,  with  a  horse  and  wagon,  had  gone  to 
the  depot  at  eight  in  the  evening,  and  waited  with  two  men 
for  two  hours,  while  a  third  man  was  vainly  himting  the 
baggage-master,  and  then,  hearing  nothing  of  him,  had  gone 
home ;  but  the  master  arrived  within  ten  minutes  thereafter, 
when  no  team  could  be  obtained  that  night,  yet  the  man  sup- 
posing the  wagon  still  there,'  had  a  partial  taking  of  the  bag- 
gage, as  here,  would  it  be  contended  there  was  any  delivery  I 

The  precise  length  of  time  a  party  shall  wait  for  finding 
the  master  is  not  and  cannot  well  be  settled  as  matter  of  law. 
It  is  found  here,  as  matter  of  fact,  that  the  waiting  was  rea- 
sonably long ;  and  no  error  in  law  is  committed  thereby. 

The  order  of  the  Supreme  Court  should  be  reversed,  and 
judgment  absolute  ordered  for  the  plaintiff  upon  the  finding 
of  the  referee. 

All  concur,  except  Foloeb  and  Allen,  JJ.,  dissenting. 

Order  reversed  and  judgment  accordingly. 


; 


;- 
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John  Mount,  EeBpondent,  v.  John  L.  Lyon  et  al., 

Appellants. 

Defendant  contracted  to  sell  and  deliver  plaintiff,  at  Brooklyn,  within  three 
months,  400,000  brick  at  $10.50  per  M.  Defendants  delivered  213,600 
during  the  specified  time.  In  an  action  to  recover  damages  for  the  non- 
delivery of  the  residue,— Held  (Pbckham,  J.,  dissenting),  that  the  deliveiy 
of  the  entire  quantity  was  a  condition  precedent  of  the  right  of  defend- 
ants to  demand  payment,  and  the  fact  that,  when  they  discontinued  the 
delivery,  plaintiff  had  not  paid  for  those  delivered  was  not  an  excuse  for 
the  non-delivery  of  the  residue ;  also,  that  it  was  not  necessary,  as  a  con- 
dition precedent  to  a  right  of  action,  for  plaintiff  to  i  ^ake  a  formal 
demand  of  the  brick,  and  tender  pa3rment  therefor  at  the  place  of  delivery ; 
that  it  was  enough  if  he  was  ready  and  willing  to  receive  and  to  pay  on 
delivery ;  nor  was  it  necessary  that  plaintiff  should  have  bad,  during  the 
whole  time  specified,  a  sum  of  money  on  hand  sufficient  to  pay  the  whole 
purchase-price ;  it  was  sufficient  if  he  had  the  means  and  resources  at 
command  which  would  have  enabled  him  to'  pay  if  the  brick  had  been 
delivered. 

(Argued  May  d9, 1872 ;  decided  June  4, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

The  action  was  brought  to  recover  damages  for  the  breach 
of  a  contract  for  the  delivery  of  a  quantity  of  brick.  On  the 
19th  day  of  August,  1867,  by  contract  in  writing,  defendants 
agreed  to  furnish  to  plaintiff,  delivered  at  the  corner  of  Fifth 
avenue  and  Twelfth  street,  Brooklyn,  within  three  months, 
400,000  North  river  hard  brick ;  price,  delivered,  $10.50  per 
M.  Defendants  delivered,  under  the  contract,  213,500, 
and  refused  to  deliver  the  balance.  Plaintiff  paid  for  those 
delivered  about  December  28,  1867.  The  referee  gave  judg- 
ment for  the  difference  between  the  market  value  and  the 
contract  price  at  the  expiration  of  the  time  for  delivery,  i.  «., 
November  19,  1867. 

eA  T.  Marean  for  the  appellants.  Plaintiff  was  not  entitled 
to  recover  without  proving  that,  on  the  19th  November,  1867, 
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be  was  ready  and  willing  to  have  paid  for  the  brick  on 
delivery.  {Morton  v.  Lamh^  7  Term  Rep.,  126 ;  Waterhottse 
V.  Skinner  J  2  B.  &  P.,  447 ;  Bawson  v.  Johnson^  1  East,  203 ; 
Tojpping  v.  Root,  5  Cow.,  404 ;  Porter  v.  Rose,  12  Johns., 
209 ;  Peters  v.  Opie,  2  Saunders,  350,  note  3 ;  Cook  v.  Per- 
toCb  Admrs,,  13  Wend.,  285.)  He  most  show,  either  that  he 
bad  the  money  ready  for  tender  or  that  he  was  at  least  in  such 
a  position  that  he  could  have  obtained  it  at  any  moment. 
{Rawaon  v.  Johnson,  1  East,  208 ;  CoorUey  v.  Anderson,  1 
Hill,  519;  Bronson  v.  Wt/man,  8  N.  Y.,  182;  Vail  v.  Rice, 
5  id.,  155.) 

Royal  S.  Crane  for  the  respondent.  Ability  and  readiness 
to  pay  on  delivery  was  sufficient,  and  this  does  not  require 
direct  proof,  but  may  be  maintained  by  circumstantial  evi- 
dence. ( Vail  V.  Rice,  5  N.  Y.,  155 ;  Bronson  v.  Wyman, 
8  id.,  102;  CoorUey  v.  Anderson,  1  Hill,  519;  Porter  v. 
Rose,  12  Johns.,  209;  Topping  v.  Root,  5  Cow.,  404;  5 
Johns.,  179 ;  2  id.,  207 ;  7  T.  R,  125 ;  1  East,  200 ;  2  Bos. 
&Pul.,447;  lid.,  320.) 

4 

Allen,  J.  There  was  a  conflict  of  evidence  upon  the  alle- 
gation of  the  defendants  that  the  plaintiff  had  waived  the 
performance  of  the  contract  by  requesting  the  defendants  not 
to  deliver  more  brick  under  it,  and  the  referee  has  found  that 
issue  against  the  defendants. 

The  contract  was  entire  and  indivisible  for  the  delivery 
of  a  given  quantity  of  brick,  at  a  place  specified,  and 
within  a  limited  time,  to  wit,  within  three  months  from  the 
making  of  the  agreement.  The  delivery  of  the  entire  quan- 
tity was  a  condition  precedent  to  the  right  of  the  seller  to 
demand  payment  for  any  part.  No  time  of  payment  being 
fixed  by  the  contract,  the  law  makes  the  price  payable  upon 
the  delivery  of  all  the  brick,  and  not  before.  {Baker  v.  mg- 
gins,  21  N.  Y.,  397 ;  IlusUd  v.  Craig,  36  id.,  221.)  The  fact, 
therefore,  that  the  plaintiff  had  not  paid  for  those  delivered 
prior  to  October,  when  the  defendants  discontinued  the  deliv- 
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ery  under  the  contract,  does  not  excuse  the  delivery  of  the 
residue.  The  plaintiff  was  not  in  default,  and  the  dpfendanta 
had  no  legal  claim  for  payment  for  any  part  until  the  whole 
should  be  delivered. 

The  referee  has  found  that  the  plaintiff  fully  performed  his 
contract;  that  is,  he  was  ready  and  willing  to  perform  it  by 
receiving  and  paying  for  the  brick  when  they  should  be  deliv- 
ered during  the  time  limited  for  that  purpose.  He  has  also 
found  that  the  defendants  having  delivered  a  part  of  the  brick, 
refused  to  deliver  the  balance. 

The  defendants  did  not  deliver  the  brick  within  the  three 
months  given  for  that  purpose,  and  on  being  requested  after 
that  time  to  do  so,  did  not  comply  with  the  request,  and  in 
defence  of  this  action  alleged  a  waiver  of  performance  by  the 
plaintiff. 

The  evidence  justified  the  finding  by  the  referee  of  the 
refusal  to  perform  by  the  defendants.  It  was  not  necessary 
as  a  condition  precedent  to  a  right  of  action  for  a  breach  of 
the  contract  that  the  plaintiff  should  make  a  formal  demand 
of  the  brick  and  tender  the  pay  therefor  at  the  place  of  deliv- 
ery. It  is  enough  that  he  was  ready  and  willing  to  receive  the 
brick  and  pay  for  them  on  delivery.  It  is  enough  that  the 
plaintiff  was  willing  to  accept  and  pay.-  {Coordey  v.  Anderson^ 
1  Hill,  519 ;  VaU  v.  Rice,  1  Seld.,  155 ;  Hilliard  on  Sales,  507 ; 
Bronaon  v."  Wimcmy  4  Seld.,  182.)  It  was  not  necessary  that 
the  plaintiff  should  have  had  during  the  whole  of  the  three 
months,  or  on  any  day  during  that  time,  a  sum  of  money 
in  hand  sufficient  to  pay  for  the  whole  quantity  of  brick  called 
for  by  the  contract.  It  was  sufficient  that  he  had  the  means 
and  resources  at  his  command  which  would  have  enabled  him 
to  pay  had  the  brick  been  delivered.  {Bronson  v.  Wiman, 
supra.)  The  only  question  propounded  to  the  plaintiff  on 
his  cross-examination  as  a  witness,  which  was  of  any  materi- 
ality even  on  a  cross-examination,  which  was  excluded,  was, 
whether,  had  the  brick  been  delivered  within  the  three 
months  stipulated  in  the  contract,  he  could  have  paid  for  them 
on  delivery.     The  question,  although  the  objection  to  it  was 
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sustained  by  the  referee,  was  immediately  folly  answered,  and 
the  ability  and  the  means  and  resources  of  the  party  fully 
stated  and  explained  in  answer  to  questions  put  by  the  defend* 
ants'  counsel.  The  same  remark  applies  to  all  the  questions 
put  on  behalf  of  the  defendants  to  the  plaintiff  as  a  witness. 
They  were  all  well  and  satisfactorily  answered  in  the  course 
of  the  examination.  If  there  was  error  in  the  exclusion  of 
evidence,  it  was  cured  by  the  subsequent  reception  of  the 
same  evidence  in  the  course  of  the  examination  of  the  same 
witness. 

The  judgment  should  be  affirmed. 

All  concur,  except  Peokham,  J.,  dissenting. 

Judgment  affirmed. 


Joseph  T.  Mabtin,  Appellant,  v.  William  A.  Fabnswobth, 

Bespondent. 

The  powers  of  a  special  agent  are  limited  by  the  terms  in  which  they  are 
conferred,  and  must  be  strictly  pursued.  The  principal  is  not  bound  by 
his  acts  beyond  the  limits  of  the  authority  delegated. 

Defendant's  vessel  being  ashore  at  the  Delaware  breakwater,  he  telegraphed 
to  M.  &  D.  in  New  York  as  foUows :  **  Send  me  a  small  tow-boat  *  *  * 
Make  the  best  bargain  you  can."  Held  (Allen,  J.;  Gboveb  and  Folgbb, 
JJ.,  concurring),  that  the  authority  contemplated  the  hiring  of  a  boat 
already  manned  and  equipped,  and  in  the  absence  of  proof  of  a  necessity 
for  such  action  or  of  proof  of  the  existence  of  a  custom  or  usage  to  that 
effect,  the  agents  were  not  authorized  to  assume  on  behalf  of  defendant 
the  perils  of  the  service  or  the  risks  of  the  yoyage,=or  to  insure  against 
the  negligence  of  any  one  employed  in  the  navigation  or  handling  of  the 
boat 

(Argued  May  28, 1872 ;  decided  June  4,  1872.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  reversing  a  judgment  in  favor 
of  plaintiflf,  entered  upon  a  verdict,  and  ordering  a  new  trial. 

This  action  was  brought  to  recover  for  the  loss  of  plaintiff's 
steam-tug.  May  Queen,  through  the  alleged  negligence  of 
defendant's  servant. 
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Defendant  owned  the  bark  Antietam.  In  November,  1862, 
it  being  ashore  at  tbe  Delaware  breakwater,  he  telegraphed 
from  Lewes,  Delaware,  to  Metcalf  &  Duncan,  New  York,  as 
follows : 

"  To  Metcalf  cfe  Duncan  : 

"  Send  me  small  tug^boat.    *    *    *    Make  the  best  trade 

you  can. 

"  W.  A.  FARN8W0ETH." 

Duncan,  one  of  the  firm  of  Metcalf  &  Duncan,  chartered 
plaintiff's  steam-tug  May  Queen  at  an  agreed  rate  per  hour, 
defendant  to  fiimish  coal,  and  to  furnish  or  pay  a  pilot.  Plain- 
tiff found  one  Cutler,  a  coast  pilot,  and  brought  him  to  Dun- 
can, who  hired  him.  The  vessel  sailed  o^i  the  14th  November. 
On  the  17th,  while  Cutler  was  at  the  helm,  the  tug  came  in 
collision  with  the  United  States  gunboat  Wamsutta  and  the 
May  Queen  was  sunk. 

A'ug,  F.  Smith  for  the  appellant.  As  no  motion  was  made 
for  new  trial  on  the  merits,  nothing  was  before  the  General 
Term*  but  the  validity  of  the  exceptions.  (Code,  §  265 ; 
Keyes  v.  Devlin^  3  E.  D.  Smith,  518  ;  Benkaa*d  i&  HvMan  v. 
Babcock^  Ct.  of  App.,  decided  January,  1870.)'  Defendant 
was  responsible  for  the  negligent  acts  of  the  pilot.  (Story  on 
Bailments,  §§  399,  400.) 

R.  C.  Benedict  for  the  respondent.  If  an^  terror  was  com- 
naitted  on  trial,  the  order  of  General  Term  must  be  afiirmed. 
Sanford  v.  Eighth  Ave.  B.  B.  Co.,  23  N.  T.,  343 ;  Cook  v. 
N.  T.  C.  B.  B.  Co.,  3  Trans.  App.,  8 ;  Macy  V.  Wheder,  30 
N.  Y.,  231 ;  The  People  v.  Lacoste,  27  Jd.,  197.)  Duncan  had . 
no  authority  to  bind  defendant  for  the  negligence  of  the  pilot, 
or  to  hire  one.  (1  Par.  on  Con.,  48 ;  Dows  v.  Perriny  16  N. 
T.,  330 ;  Smith  v.  Tracy,  36  id.,  86 ;  Gibson  v.  Colt,  7  J., 
393;  Munn  v.  Com,.  Co.,  15  id.,  54;  Davenports.  Buckland, 
Hill  &  D.  Supplt.,  75 ;  Denning  v.  Smith,  3  Johns.  Chanc, 
332 ;  Delafidd  v.  The  State  of  Illinois,  26  Wend.,  527 ;  Batty 
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T.  CarsweU^  2  Johns.,  48 ;  Sandford  v.  Handy ^  23  Wend., 
868 ;  The  Fomquier^  11  Law  K.  [N.  8.],  p.  12 ;  Hawtayne  t. 
Browne,  7  M.  &  W.,  595 ;  The  May  Queen,  1  Newb.,  472; 
The  Schooner  Freeman,  18  How.  U.  S.  Snp.  Ct,  p.  182 ; 
Or  ant  v.  Norway,  2  Eng.'L.  and  Eq.,  337;  Hvhhersty  v. 
WoAfd,  10  id.,  551 ;  Colemany.  Riches,  29  id.,  323 ;  McCready 
V.  WoodhvU,  34  Barb.,  80 ;  Beach  v.  Vandewater,  1  Sand., 
976 ;  Zachrisson  v.  Ahma/n,  2  id.,  68 ;  Wright  v.  The  Central 
JRaUroad  and  Banking  Co.,  16  Geo.,  38.)  Plaintiff  having 
found  the  pilot,  cannot  claim  damages  for  his  incompetency. 
(The  Miletus,  5  Blatch.,  335.) 

Allen,  J.  The  question  of  most  importance  presented 
upon  this  appeal,  and  which  lies  at  the  foundation  of  the 
plaintiff's  claim,  is  as  to  the  agency  of  Metcalf  &  Duncan 
for  the  defendant,  and  the  extent  of  their  powers.  It  is  pre- 
sented by  the  exceptions  to  the  ruling  of  the  judge  at  the 
trial  that  the  agents  named  bad  authority  to  employ  a  pilot 
to  take  charge  of  the  steam  tug  on  her  voyage  from  New 
York  to  Delaware  breakwater.  If  this  was  right  the  other 
instructions  to  the  jury,  in  answer  to  the  requests  of  the 
counsel  for  the  plaintiff,  were-  properly  given  as  the  legal 
sequence  of  the  main  propositions ;  and  it  would  be  difficult 
to  disturb  the  verdict,  except,  perhaps,  upon  some  technical 
mistake  of  the  judge  in  making  response  to  the  score  and 
more  of  requests  made  by  the  defendant's  counsel  for  instruc- 
tions to  the  jury. 

It  would  not  be  strango^if  some  technical  error  was  com- 
mitted in  attempting  to  respond  at  the  instant  to  so  many 
legal  propositions  adroitly  put,  and  in  forms  involving  nice 
distinctions  and  great  refinements.  The  whole  case  was  sub- 
stantially disposed  of,  so  far  as  was  necessary  to  the  fair  and 
full  submission  of  the  questions  of  fact  to  the  jury,  with  such 
instructions  as  were  needful  to  enable  them  to  give  an  intel- 
ligent verdict  by  the  judge  in  answer  to  the  four  requests  of 
the  plaintiff's  counsel ;  and  the  first  question  is  as  to  the 
character  and  extent  of  the  agency  of  Metcalf  &  Duncan. 
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If  the  judge  erred  as  to  that  the  verdict  and  judgment  were 
rightly  reversed,  and  it  will  not  be  necessary  to  consider  the 
other  questions  made.  That  the  agency  of  the  persons  named 
was  special,  and  known  to  the  plaintiff  to  be  special  and  not 
general,  is  not  disputed.  The  authority  conferred  was  for  a 
special  purpose,  and  confined  to  a  single  act,  and  is  within 
the  definition  of  a  special,  as  distinguished  from  a  general, 
agency.  (Story  on  Agency,  §  17 ;  Anderson  v.  Coonley,  21 
W.  R.,  279.) 

LIiL  the  case  of  a  special  agency  the  principal  is  not  bound 
by  the  acts  of  the  agent  beyond  the  limits  of  the  authority 
conferred.  The  authority  must  be  strictly  pursued  ;  and  it 
is  the  duty  of  a  party  dealing  with  a  special  agent  to  ascer- 
tain and  know  the  extent  of  his  powers.  If  he  omits  to  do 
80  it  is  at  his  peril,  and  he  takes  the  risk  of  the  authority. 
He  is  held  chargeable  with  notice  of  the  extent  of  the  agenf  s 
authority  as  it  exists  in  fact.  J  (Jf^^nn  v.  Commission  Co,y  15 
J.  E.,  44;  Beats  v.  AUenfftBid.^  363 ;  Ddafidd  v.  StaU  of 
Illinois,  26  W.  R,  192.) 

While  the  powers  of  a  general  agent  may  be  liberally  con- 
strued according  to  the  necessities  of  the  occasion  and  the 
course  of  business,  those  of  a  special  agent  are  limited  by  the 
terms  in  which  they  are  conferred.  The  authority  relied 
upon  in  this  case  was  in  writing,  and  consisted  of  a  dispatch 
by  telegraph  from  the  principal  to  the  agents,  which  was 
communicated  to  the  plaintifiT. 

There  was  nothing  concealed  from  the  plaintiff ;  and  the 
assumed  and  apparent  authority  of  the  agent  was  precisely 
that  actually  conferred.  The  telegraph  dispatch  was,  *'  Send 
me  small  tow-boat.  *  *  Make  the  best  bargain  you  can." 
The  plaintiff  was  told  by  the  agents,  upon  their  first  applica- 
tion to  him,  that  they  had  received  ^'  a  telegraphic  dispatch 
from  Lewes  to  send  down  a  small  tug-boat  to  the  Antietam." 
The  bark  Antietam,  owned  by  the  defendant,  was  ashore  at 
the  Delaware  breakwater,  and  the  tug  was  wanted  to  aid  in 
getting  her  afloat. 

The  want  was  inunediate  and  the  purpose  temporary ;  and 
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the  anthority,  construed  with  respect  to  the  occasion  and  the 
necessities  of  the  principal,  necessarily  called  for  the  employ- 
ment of  a  tug-boat,  already  manned  and  equipped,  ready  for 
immediate  service. 

It  did  not  contemplate,  and  cannot,  in  the  absence  of  any 
necessity  for  such  action,  or  evidence  of  the  existence  of  a 
custom  or  usage,  be  construed  as  authorizing  the  charter  of 
a  boat  without  equipment,  supplies  or  crew,  and  the  fitting 
her  out  for  the  brief  service  required.  Such  a  course  would 
greatly  delay  the  sending  of  the  relief  boat  when  dispatch 
was  needful,  perhaps,  to  save  the  vessel  ashore  and  in  peril, 
and  increase  the  cost  to  the  defendant,  and  leave  him,  at  the 
end  of  the  few  days  for  which  the  service  of  the  tug  should 
be  needed,  with  all  the  unused  equipments  and  supplies  on 
hand.  If  it  had  been  shown  that  a  tug-boat  could  not  have 
been  had  upon  other  terms  or  except  upon  the  condition  that 
she  was  to  be  manned  or  ofiicered  by  the  defendant,  and  to  be 
taken  to  the  place  designated  at  his  risk,  it  is  possible  that 
the  authority  to  bind  the  principal  to  this  extent  might  be 
implied  as  one  of  the  necessary  incidents  of  the  power  con- 
ferred. But  there  was  no  such  proof  given.  On  the  con- 
trary, the  clear  inference  is  that  tugs  in  abundance  could  have 
been  had  in  New  York  already  fully  manned,  equipped  and 
supplied  for  the  voyage. 

The  authority  was  not  understood  by  the  plaintiff  to  extend 
to  the  hiring  of  a  boat,  to  be  taken  from  New  York  to  the 
Delaware  breakwater  by  the  servants  and  agents,  and  at  the 
risk,  of  the  defendant.  The  hiring  was  of  the  boat,  with  her 
master,  crew  and  equipments,  at  an  agreed  rate  per  hour,  the 
owner  hiring  and  paying  the  crew,  and  furnishing  all  the 
supplies  except  coal,  for  which  the  defendant  was  to  pay. 

The  power  was  fully  executed  by  the  hiring  of  the  boat, 
with  her  crew  and  equipments,  to  go  upon  the  expedition ; 
and  if,  as  a  part  of  that  hiring,  the  agent  agreed  to  Aimish  a 
pilot  for  the  voyage,  as  he  did  agree  to  furnish  coal,  it  was 
within  the  terms  of  the  powers  conferred  as  a  part  of  the 
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**  trade,"  one  of  the  terms  of  the  contract  which  he  was 
authorized  to  make. 

The  agreement  to  furnish  either  coal  or  pilot  was  but  an 
agreement  to  pay  the  cost  of  both  in  addition  to  the  hourly 
compensation  of  $4.50  agreed  upon,  and  thus  construed, 
it  bound  the  principal.  But  he  was  not  in  terms  authorized, 
and  the  necessities  of  the  agency  did  not  require,  and  there 
was  no  custom  or  usage  proved,  authorizing  the  agent,  in 
addition  to  the  terms  agreed  upon,  to  assume  in  behalf  of  his 
principal  the  perils  of  the  service,  or  the  risks  of  the  voyage, 
or  insure  against  the  negligence  of  any  one  employed  in  the 
navigation  or  handling  of  the  boat. 

He  was  authorized  to  agree  upon  the  terms  of  the  hiring, 
and,  probably,  might  have  bound  his  principal  to  pay  the 
premium  of  an  insurance ;  but  he  could  not  make  the  prin- 
cipal an  insurer.  He  was  authorized  to  contract  with  the 
owner  that  the  latter  should,  with  the  crew  and  such  addi- 
tional men  as  should  be  necessary,  take  the  boat  to  the 
stranded  vessel,  and  there  aid  in  taking  her  to  a  place  of 
safety ;  but  this  did  not  include  an  authority  to  engage  for 
the  care  and  skill  of  the  origmal  crew,  or  such  additional  men 
as  might  be  employed. 

Had  the  parties  reduced  the  contract  to  writing,  in  the 
form  now  claimed  in  behalf  of  the  plaintiff,  it  would  have  ^ 
provided  in  terms  that  the  defendant  should  not  only  hire 
and  pay  for  the  pilot  sought  out  and  selected  by  the  plaintiff, 
and  of  whose  competency  and  skill  there  is  no  complaint, 
but  should  also  insure  the  plaintiff  against  loss  arising  from 
any  neglect  or  want  of  care  in  the  pilot ;  and  that  such  pilot  i 

should  have  and  take  the  sole  control  and  command  of  the 
vessel  and  crew,  including  the  master,  during  the  voyage,  I 

and  that  the  voyage  should  bo  at  the  risk  of  the  defendant.  ! 

This  would  have  been  manifestly  in  excess  of  the  authoriza- 
tion. By  no  reasonable  interpretation  can  the  dispatch  be 
regarded  as  giving  the  agent  authority  in  any  form  to  relieve 
the  owner  and  master  from  the  perils  of  the  voyage,  and  | 

devolve  the  same  upon  the  defendant  as  the  hirer  of  a  pilot 
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who  should  undertake  and  have  the  sole  direction  and  man- 
agement of  the  boat  and  crew  duriog  its  passage  down  the 
coast. 

But  little  aid  can  be  derived  from  adjudged  cases,  save  to 
deduce  from  them  the  general  principles  applicable  to  everj 
special  agency.  Each  case  must  depend  on  its  own  circum- 
stances, and  every  power  construed  in  reference  to  the  occa- 
sion upon  and  purpose  for  which  it  is  given.  But  all  the 
cases  are  true  to  the  doctrine  which  restricts  spedal  agents  to 
the  terms  of  their  powers.  {Niaon  v.  Palmer ,  4  Sold.,  398 ; 
Oibson  V.  Cl/ft,  7  J.  R.,  890 ;  Nixon  v.  HyseroU^  5  id.,  68 ; 
North  Rvoer  Bank  v.  Aymar^  3  Hill,  262 ;  RowiteT  v.  Ro*- 
sUer,  8  W.  B.,  494 ;  Story  on  Agency,  §  126  and  note ;  id., 
§  132  and  note  [3] ;  Smith  v.  Traoyy  36  N.  Y.,  79.)  The 
agent  had  not  the  power  now  claimed  for  him ;  and  his  con- 
tract, if  to  the  effect  claimed,  did  not  bind  the  principal. 

The  order  granting  a  new  trial  should,  for  the  reasons 
stated,  and  without  considering  the  reasons  assigned  by  the 
court  below,  be  affirmed  and  judgment  absolute  given  for  the 
defendant. 

Gboveb  and  Folobb,  JJ.,  concur. 

Chuboh,  Ch.  J.,  and  Peokham,  J.,  concur  in  result. 

Akdrbws  and  Bapallo,  JJ.,  absent. 

Judgment  accordingly. 


I 


John  MoOlavb,  Appellant,  v.  William  ^H.  Paine, 

Bespondent. 

A  party  having  employed  a  broker  to  sell  real  estate,  may  notwithBtandlng^ 
negotiate  himself,  and  if  he  does  so  without  any  agency  of  the  broker, 
he  is  not  liable  to  the  latter  for  a  commission.  To  entitle  the  broker  to 
his  commission  he  mnst  be  an  efficient  agent  in,  or  the  procuring  cause 
of  the  contract 

Defendant  being  the  owner  of  three  parcels  of  land,  employed  plaintiff,  a 
real  estate  broker,  to  n^otiate  sales  thereof  at  a  specified  price  for  each. 

.  plaintiff  found  a  purchaser  for  one,  and  the  sale  was  effected,  upon  which 
plaintiff  received  his  commission.  Subsequently  defendant  informed  the 
purchaser  of  hisr  ownership  of,  and  desire  to  sell  one  of  the  other  parcels, 
SicKELS— Vol.  IV.        71 
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and  a  contract  was  made  between  them  for  a  sale  and  purchase  of  the 
latter  parcel  for  the  price  and  upon  the  terms  under  which  plaintifif  had 
been  instructed  to  sell.  Plaintiff  took  no  part  in  the  last  sale  and  gave 
no  information  to  the  purchaser.  Held,  that  he  was  not  entitled  to  a 
commission  on  the  sale. 

(Submitted  May  29, 1872;  decided  June  4, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
CSourt  of  the  city  of  New  York,  a^rming  a  judgment  in 
favor  of  defendant  entered  upon  a  verdict. 

The  action  was  brought  by  plaintiff,  a  real  estate  broker,  to 
recover  a  commission  for  negotiating  a  sale  of  two  blocks  of 
land  in  the  city  of  New  York.  The  facts  sufficiently  appear 
in  the  opinion. 

Albert  Stickney  for  the  appellant.  To  entitle  a  broker  to 
recover  commissions,  he  must  show  his  authority  to  act,  and 
that  his  agency  was  the  procuring  cause  of  the  sale.  {Chilton 
v.  Butler,  1 E.  D.  Smith,  150 ;  Briggs  v.  Bawe,  4  Keyes,  442.) 
Defendant  could  not,  by  taking  the  negotiations  into  his  own 
hands  and  completing  sale,  deprive  plaintiff  of  his  commis- 
sions. {Zudlaw  V.  Connarij  2  E.  D.  Smith,  113 ;  GlentworiA 
V.  Luther,  21  Barb.,  146 ;  StiUman  v.  Mitchdl,  2  Rob.,  537.) 
If  the  purchaser  was  first  introduced  to  defendant  by  plaintiff 
and  the  introduction  led  ultimately  to  the  sale,  plaintiff  was 
entitled  to  recover.  {Jewett  v.  Emeon,  2  Rob't,  167 ;  Moee9 
V.  BresUng,  31  N.  Y.,  464 ;  Murray  v.  Currie,  7  0.  &  P., 
585  ;  Wilkmsan  v.  Martiny  8  C.  &  P.,  5 ;  Inslee  v.  Jones, 
Bright.  [Pa.],  78 ;  Shepherd  v.  Hedden,  5  Dutch.  [N.  J.], 
334 ;  StiUmcm  v.  Mitchell,  2  Bob't,  536 ;  Morgan  v.  Mason, 
4  E.  D.  Smith,  637.) 

Henry  H.  Anderson  for  the  respondent.  Without  some 
positive  act  of  the  broker  in  reference  to  the  particular  trans- 
action there  can  be  no  claim  for  commission.  {Bama/rd  v. 
Monot,  3  Keyes,  203 ;  Lyon  v.  Mitchell,  36  N.  Y.,  237 ;  Bed- 
field  V.  Tegg,  38  N.  Y.,  212 ;  Briggs  v.  Bawe,  4  Keyes,  424 ; 
Moses  V.  Bierling,  31  N.  Y.,  462.) 
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Groveb,  J.  The  facts  that  the  jury  must  have  found 
under  the  charge  were  that  the  respondent,  being  the  owner 
of  three  separate  parcels  of  real  estate  in  the  city  of  New 
York,  employed  the  plaintiff,  a  real  estate  broker,  doing  busi- 
ness in  the  city,  to  negotiate  contracts  for  the  sale  of  each  at  a 
specified  price ;  that  the  plaintiff  informed  a  person  of  the 
fact  of  his  having  one  of  the  parcels  for  sale,  who  desired  to 
purchase  it,  and  the  plaintiff  brought  this  person  and  the 
defendant  together,  and  informed  the  latter  of  the  desire  of 
the  former  to  purchase  the  particular  parcel.  Thereupon  the 
defendant  commenced  negotiations  with  the  proposed  pur- 
chaser, which  terminated  in  a  valid  contract  of  sale  for  the 
price  specified  by  the  defendant  to  the  plaintiff,  upon  which 
the  usual  commission  was  paid  by  the  defendant  to  the  plain- 
tiff. Afterward  the  defendant  informed  the  purchaser  of  his 
ownership  of  and  desire  to  sell  one  of  the  other  parcels,  and 
a  contract  was  made  by  them  for  the  sale  and  purchase  of  the 
latter  parcel  for  the  price  and  upon  the  terms  upon  which  it 
had  been  placed  in  the  hands  of  the  plaintiff  for  sale.  The 
plaintiff  took  no  part  in  negotiating  the  last  bargain,  gave  no 
information  to  the  purchaser  in  regard  to  the  land  being  on 
sale,  or  otherwise,  and  so  far  as  appears,  had  no  knowledge 
of  the  negotiations  in  relation  thereto  until  after  the  bargain 
was  consummated.  The  judge  charged  the  jury  that  the 
plaintiff  was  not  entitled  to  commission,  to  which  the  plain- 
tiff excepted.  This  was  correct.  A  party  having  employed 
a  broker  to  sell  real  estate,  may,  notwithstanding,  negotiate  a 
sale  himself;  and  if  he  does  so  without  any  agency  of  the 
broker,  is  not  liable  to  him  for  commission.  To  earn  his 
commission  the  broker  must  be  an  efiScient  agent  in  or  the 
procuring  cause  of  the  contract.  His  commission  is  earned 
by  finding  a  sufficient  purchaser,  ready  and  willing  to  enter 
into  a  valid  contract  for  the  purchase  upon  the  terms  fixed 
by  the  owner,  and  having  introduced  sucli  a  one  to  the  owner 
as  a  purchaser,  is  not  deprived  of  his  right  to  commission  by 
the  owner  negotiating  the  contract  himself.  {Lyon  v.  Mitch- 
ell,  36  X.  Y.,  235;  Barnard  v.  MonnoUy  3  Keyes,  203; 


564  PoBTSB  V.  Pabks  et  aL  [June, 


Statement  of  case. 


JUoses  y.  Bierling,  31  K  Y.,  462 ;  Redfidd  v.  Tegg,  38  id., 
813.)  In  the  present  case  the  plaintiff  did  not  introduce 
Blodgett  as  a  purchaser  of  the  parcel  in  question.  So  far  as 
appears  he  had  no  knowledge  that  he  would  purchase  it  upon 
any  terms.  In  short,  he  did  nothing  toward  earning  his  com- 
mission in  respect  to  this  parcel.  The  judgment  must  be 
affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Mast  0.  Pobteb,  Appellant,  v,  William  M.  Pasks  et  al., 

Bespondents. 

When  one  dealing  with  the  apparent  owner  of  property  has  actual  notice 
of  title  in  another,  he  can  claim  no  other  or  greater  interest  therein  than 
the  apparent  owner  claimed  the  right  to  or  proposed  to  transfer. 

naintiff  was  the  owner  of  fifty  shares  ^.  T.  C.  stock ;  she  delivered  the 
certificate  therefor,  assigned  in  blank,  to  P.,  to  be  used  by  him  as  security 
in  stock  transactions.  P.  transferred  the  certificate  to  defendants  as 
security  to  cover  any  balance  upon  his  dealings  in  stock  with  and  through 
them,  notifying  them  that  plaintiff  was  the  owner.  One  S.  acted  as 
broker  for  P.  in  the  purchase  and  sale  of  stocks,  having  written  author- 
ity to  act  on  P.*s  behalf  in  any  stock  transactions  with  defendants. 
Subsequently  by  direction  of  8.  defendants  sold  the  stock  in  question. 
In  an  action  for  the  conversion  thereof, — HM  (Qrovbb,  J.,  dissenting), 
that  the  power  to  S.  did  not  include  any  authority  to  seU  this  stock  or  to 
interfere  with  the  contract  between  the  principals.  That  defendants 
liaving  notice,  P.  could  confer  no  power  bf  sale  upon  them,  save  as 
pledgees,  in  the  manner  and  upon  the  notice  required  by  law,  and 
liaving  sold  without  such  notice  they  were  liable. 

(Aigued  April  26, 1872 ;  decided  June  4, 1872.) 

Appeal  from  judgment  ot  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  affirming 
8  judgment  in  favor  of  defendants  entered  upon  an  order  of 
the  court  at  circuit  directing  a  nonsuit. 

The  action  was  for  the  conversion  of  fifty  shares  of  the 
stock  of  the  New  York  Central  Railroad  Company. 
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Plaintiff' owned  and  held  the  certificate  for  the  stock.  She 
executed  a  blank  assignment  and  power  of  attorney  to  trans- 
fer indorsed  thereon,  and  delivered  the  same  to  William  OL 
Porter  to  be  used  by  him  as  a  margin  or  security  in  stock 
transactions.  He  arranged  with  defendants  to  purchase  and 
sell  stocks  for  him,  and  placed  this  stock  with  them  as  col- 
lateral security  against  loss  in  the  contemplated  operations, 
or,  as  the  witness  expressed  it,  as  a  "  basis  "  or  "  margin." 
Said  Porter  employed  Henry  Stanton  to  act  for  him  and 
direct  in  the  buying  and  selling  of  stock,  giving  him  a  writ- 
ten authority  of  which  the  following  is  a  copy : 

*'  Messrs.  Wm.  M.  Parks  &  Co. : 

"  Gents. — I  herewith  authorize  Mr.  Henry  Stanton  to  act 
for  me  on  my  behalf  in  any  stock  transactions  with  your 
firm  for  my  account;  herein  ratifying  and  confirming  the 
same  as  if  done  by  myself. 

"  Respectfully  yours,  etc., 

"W.C.  PORTER" 

Porter  told  both  defendants  and  Stanton  that  plaintiff  was 
the  owner  of  this  stock.  Subsequently  defendants  under  the 
direction  of  Stanton  sold  the  stock  at  private  sale  without 
any  notice  to  Porter  or  plaintiff.  The  stock  was  sold  at  154, 
it  subsequently  rose  to  218.  At  the  dose  of  the  testimony 
the  court  directed  a  nonsuit. 

A,  JR.  Dyett  for  the  appellant. 

F,  F.  Marhury  for  the  respondents.  Where  one  vests 
another  with  the  apparent  ownership  of  the  stock,  a  bona  fide 
vendee  or  subsequent  holder  will  be  protected  in  his  title 
against  the  original  owner.  {Bay  v.  Coddington^  5  Johns. 
Ch.,  54;  SaUm  v.  Everett^  20  Wend.,  280;  Fatmcm  v. 
Ldbdch^  1  Duer,  354 ;  Leamtt  v.  Fishery  4  id.,  1 ;  Commer- 
cial Bk.,  Buffalo,  V.  Kortright,  22  Wend.,  348;  see  also, 
PeoM  V.   GloaheCj  Transcript  of  May  29,  1869,  pp.  6,  7, 
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Privy  Council  Case.)  Defendants  having  advanced  money 
on  the  security  of  the  stock  are  hanajlde  holders.  {Saliusv. 
Everett^  20  Wend.,  280;  Fatman  v.  Ldbach^  1  Duer,  354; 
Leavitt  v.  Fisher^  4  id.,  1 ;  Comrnercial  Hk.y  Buffalo,  y, 
Kortright,  22  Wend.,  348 ;  see  also  Pease  v.  GloaheCy  Trans- 
cript  of  May  29,  1869,  pp.  6,  7;  Felt  v.  Heye,  23  How.  Pr. 
K.,  360.) 

Allen,  J.  There  was  evidence  upon  which  the  jury  might 
have  found,  not  only  that  the  New  York  Central  stock  was 
the  property  of  the  plaintiff,  and  was  placed  by  her  brother, 
as  a  "  margin,"  or  a  security  to  cover  any  balance  that  might 
be  due  from  him  to  the  defendants  upon  his  dealings  in  stock 
with  and  through  them  as  his  brokers,  but  that  the  defendants 
at  the  time  of  the  hypothecation  of  the  stock  had  notice  and 
knowledge  of  the  plaintiff's  ownership.  It  is  true,  there  was 
evidence  in  conflict  with  the  testimony  of  W.  C.  Porter  on 
that  subject,  but  it  was  for  the  jury  to  determine  where  the 
truth  lay. 

While  the  defendants*  say  they  never  heard  of  the  plaintiff 
until  after  the  sale  of  the  stock  and  the  demand  preparatory 
to  bringing  this  action,  it  is  a  circumstance  of  some  import- 
ance that  they  held  for  security  the  certificate  for  the  stock  in 
the  name  of  the  plaintiff,  with  her  blank  indorsement  thereon, 
and  treated  the  stock  as  a  pledge,  and  not  a  part  of  the  stock 
in  which  Porter  was  dealing.  While,  therefore,  the  law  is 
well  settled,  as  claimed  on  behalf  of  the  respondents,  that 
where  a  party,  by  his  own  act  and  consent,  has  given  to  another 
the  evidence  of  ownership  and  the  apparent  jvs  disponendi 
of  property,  a  honafde  purchase  from  the  apparent  owner,  or 
one  who  advances  money  or  incurs  responsibilities  on  the 
faith  of  the  title,  will  be  protected,  it  is  equally  well  settled 
that  if  the  party  dealing  with  the  apparent  owner  has  actual 
notice  of  the  rights  of  the  true  owner,  he  acquires  no  better 
title  than  the  transferor  or  apparent  owner  can  lawfully 
convey. 

In  other  words,  the  purchaser  or  pledgee  is  not  a  bona  fide 
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purchaser  as  against  the  rightful  owner,  and  is  not  within  the 
protection  of  the  rule  invoked  by  the  defendants,  and  must 
rely  upon  the-actual,  rather  than  the  apparent,  authority  of 
the  individual  with  whom  he  deals  for  his  protection. 

With  a  verdict  of  the  jury,  then,  that  this  particular  stock 
was  the  property  of  the  plaintiff,  and  was  by  her  authority 
pledged  or  hypothecated  as  a  security  for  advances  in  the  pur- 
chase of  stocks  for  account  of  W.  0.  Porter,  with  notice  to 
the  defendants  that  the  stock  was  owned  by  the  plaintiff,  the 
most  that  the  defendants  could  claim  would  be  as  pledgees  in 
good  faith  of  the  stock  for  the  debt  of  W.  0.  Porter,  with  all 
the  rights  which  would  result  from  such  a  pledge. 

With  actual  notice  of  the  plaintiff's  title,  the  defendants 
could  not  claim  any  other  or  greater  interest  than  the  holder 
of  the  certificates  of  the  stock  "with  the  blank  indorsement 
of  the  owner  claimed  the  right  or  proposed  to  transfer. 

The  pledge  of  this  stock  for  the  purpose  named  was  a  trans- 
action between  the  defendants  and  W.  C.  Porter,  and  although 
it  was  to  recover  advances  for,  or  balances  due  upon  stock 
transactions,  that  is,  in  the  purchase  and  sale  of  stocks,  it  wiis 
not  one  of  the  stock  transactions  contemplated,  a  buying  and 
selling  of  the  stock. 

The  property  of  the  plaintiff  may,  for  the  purposes  of  this 
appeal,  be  regarded  as  rightfully  pledged  for  the  debt  of  her 
brother  or  for  any  balance  of  indebtedness  that  might  exist 
against  him,  but  this  was  not  a  sale  of  the  stock  to  the  defend- 
ants, or  an  authority  to  them  to  sell  it,  except  as  pledgees  and 
in  the  manner  and  upon  the  notice  required  by  law.  The 
consent  of  the  plaintiff,  upon  the  case  assumed,  and  which 
the  jury  might  have  found  upon  the  evidence,  was  at  the  most 
to  give  the  defendants  the  rights  of  pledgees,  and  she  thereby 
became  a  surety  by  pledging  her  property  for  her  brother, 
and  is  entitled  to  be  dealt  with  as  a  surety,  at  least  to  the 
extent  necessary  to  protect  her  against  the  total  loss  of  her 
property,  except  by  the  means  and  in  the  manner  prescribed 
by  law.  It  is  as  if  she  in  person  had  deposited  the  stock  with 
the  defendants  in  pledge.     Her  brother  acted  by  her  authority 
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in  the  transaction,  with  notice  of  the  agency  to  the  defend- 
ants. 

Now  the  authority  of  Mr.  Stanton  did  not  and  could  not, 
in  the  nature  of  things,  extend  to  the  sale  of  this  stock  as  one 
of  the  "  stock  transactions  "  of  Mr.  Porter  with  the  defend- 
ants, or  both  Stanton  and  the  defendants,  assuming  the  truth 
of  Mr.  Porter's  testimony,  knew  that  it  did  not.  Neither 
contemplated  or  could  have  contemplated  any  dealings  with 
this  stock. 

The  learned  judge  at  Circuit  refused  to  submit  any  questions 
to  the  jury,  and  declared,  as  matter  of  law,  that  Mr.  Porter, 
in  authorizing  Mr.  Stanton  to  act  for  him  in  all  his  transac- 
tions, authorized  him  to  sell  Miss  Porter's  stock,  and  that  the 
defendants  were  entitled  to  a  nonsuit.  In  other  words,  the 
ruling  was  that  Miss  Porter  ieould  be  deprived  of  her  stock 
which  she  had  pledged  to  secure  any  indebtedness  that  might 
exist  against  W.  C.  Porter  in  his  "stock  transactions  or  deal- 
ings "  with  the  defendants,  under  an  authority  to  a  stranger 
from  Mr.  Porter  to  act  for  him  in  such  stock  transaction. 
Now,  there  are  several  answers  to  this : 

1.  The  power  does  not  include  within  its  terms,  upon  any 
reasonable  interpretation,  an  authority  to  interfere  with  the 
sureties  held  by  the  defendants,  or  with  any  stock,  except 
such  as  should  be  bought  or  sold  for  account  of  tne  principal, 
the  speculative  transactions. 

2.  The  principal  had  no  authority  to  sell  the  stock,  and 
both  Stanton  and  the  defendant  knew  it,  and,  therefore,  he 
could  not  confer  the  power  upon  another. 

If  there  is  any  ambiguity  in  the  phrase,  "any  stock  trans- 
actions with  your  firm  for  my  account,"  in  the  aiTthorization 
of  Mr.  Porter  to  Mr.  Stanton,  a  reference  to  the  circum- 
stances, under  which  and  the  purpose  for  which  the  authority 
was  given,  is  proper  to  ascertain  the  intent  and  understand- 
ing of  the  parties,  and  determine  the  extent  of  the  power 
conferred. 

Without  laying  stress  upon  the  suggestion,  true  in  fact,  that 
the  disposal  of  the  stock  of  Miss  Porter,  pledged  with  her 
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assent  as  a  security  for  the  debts  of  her  brother,  could,  in  no 
just  sense,  be  regarded  as  a  stock  transaction  with  the  defend- 
ants for  the  brother's  account,  the  fact  exists  that  the  pledge 
was  perfect,  and  the  contract,  under  which  it  was  made,  was 
complete  by  the  deposit  of  the  stock  with,  and  the  delivery 
of  the  certificate  to  the  d^^ndants  upon  the  terms  and  con- 
ditions agreed  upon  by  the  parties  in  person. 

Nothing  was  left  to  be  done  in  respect  to  it  in  the  future, 
and  there  was  no  occasion  for  the  intervention  of  a  third  per- 
son, or  for  any  agency  of  any  kind.  The  defendants  had 
actual  possession  of  the  stock  as  bailees  for  a  special  purpose, 
and  the  rights  of  the  parties  were  as  definitely  settled  as  if 
the  contract  had  been  reduced  to  writing,  and  every  legal 
incident  of  a  contract  of  pledge  had  been  incorporated  in  the 
instrument.  The  one  had  parted  with  his  property,  and  the 
other  had  accepted  it  as  a  security  for  the  engagements  of  the 
pledgor,  and  upon  terms  and  conditions  well  defined  in  the 
law  and  understood  by  the  parties.  The  defendants  had  the 
right  at  any  time  to  close  the  dealings  and  call  for  a  payment 
of  any  balance  that  might  bo  due  them,  and,  upon  default  in 
the  payment,  to  sell  the  stock  at  public  auction  upon  reason- 
able notice.  (  Wilson  v.  ZitUe^  2  Comst.,  443 ;  Steams  v. 
Marshj  4  Den.,  227.) 

Both  parties  had  deliberately  assented  without  the  inter- 
vention of  an  agent  to  the  terms  of  the  pledge,  and  had 
agreed  to  enter  into  certain  transactions  in  which  the  pledgor 
would  be  the  debtor  of  the  defendants,  and  while  the  pledge 
was  to  secure  the  payment  of  such  indebtedness,  the  transac- 
tions contemplated  were  the  purchase  and  sale  of  stocks  with 
a  view  to  a  profit.  The  purchases  and  sales  were  to  be  made, 
not  at  the  discretion  of  the  defendants,  the  brokers,  but  at  the 
discretion  and  under  the  direction  of  the  dealer ;  and  as  he 
was  a  resident  of  Albany,  while  the  dealings  were  to  be  in 
New  York,  he  could  not  in  person  assume  the  direction  of 
specific  purchases  and  sales  to  advantage,  and  hence  the  occa- 
sion for  designating  a  third  person  to  represent  him  and  act 
for  him  in  those  transactions ;  and  one  was  selected,  who  was 
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to  share  in  the  venture,  althoagh  his  interest  was  not  dis- 
closed to  the  defendants.  The  contract  of  pledge  had  been 
completed,  and  it  needed  not  the  assent  of  any  one  to  enable 
the  defendants  to  assert  their  rights  as  pledgees ;  but  in  the 
^'  stock  transactions "  contemplated,  the  intervention  of  the 
dealer.  Porter,  or  some  one  in  his  behalf,  was  necessary  to 
control  and  direct  them,  to  direct  what  stocks  should  be 
bought  and  when,  tind  at  what  price,  and  to  direct  the  sales 
of  such  as  should  be  bought.  The  authorization  was  legiti- 
mate and  necessary  for  this  purpose,  and  the  words  employed 
to  confer  the  precise  authority  required  were  apt  and  proper, 
and  were  entirely  inapt  to  authorize  the  remodeling  and 
reformation  of  a  contract  already  concluded  between  the 
principals  for  another  purpose.  It  would  be  an  unwarrant- 
able perversion  of  the  ofSce  of  interpretation  and  a  disregard 
of  the  well  expressed  intent  of  the  parties  to  construe  this 
note  of  authorization  as  a  warrant  to  the  agent  to  undo  what 
the  principal  had  well  done,  and  make  an  entire  new  contract 
for  him  in  a  matter  not  touching  the  '^  stock  transactions " 
contemplated,  but  properly  pledged,  for  a  special  purpose. 

My. individual  opinion  is  that  if  Porter,  the  principal,  had 
been  the  owner  of  the  stock,  the  result  would  be  the  same, 
and  the  only  rights  the  defendants  would  have  had  would 
have  been  as  pledgees,  and  that  Stanton  under  the  terms  of 
his  power  would  have  had  no  authority  over  it.  He  could 
only  direct  the  purchase  and  sale  of  stocks  for  speculative  pur- 
poses. But  pledged,  as  we  must  assume  it  was,  upon  the  evi- 
dence, and  the  request  and  refusal  to  submit  the  question  to 
the  jury  as  the  property  of  Miss  Porter,  it  is  quite  clear  that 
it  could  only  be  treated  as  a  pledge.  It  was,  therefore,  a  con- 
version of  the  stock  to  sell.it  without  notice  to  the  pledgor. 
(Cortelyou  v.  Laming^  2  C.  C.  in  E.,  199 ;  Wheder  v.  New- 
hovld,  16  N.  Y.,  392;  WUaon  v.  Little,  2  Comst.,  443.) 
There  is  no  claim  or  pretence  that  this  is  anything  but  a 
naked  pledge,  without  any  special  contract  or  provision  for  a 
sale  of  the  pledge  or  a  waiver  of  demand  and  notice ;  and  in 
view  of  the  testimony  of  the  defendants  on  the  last  trial,  they 
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can  hardly  claim  with  any  semblance  of  truth  that  there  was 
any  special  agreement  taking  this  pledge  out  of  the  ordinary 
rules  of  law  applicable  to  pledges  in  giving  them  as  pledgees 
any  extraordinary  or  unusual  powers  over  the  stock. 

They  did  not  exercise  any  such  power  if  it  was  given,  but 
they  transferred  it  by  direction  of  Stanton  without  any 
authority.     This  leads  to  a  reversal  of  the  judgment. 

Assuming  that  the  case  will  not  be  changed  upon  a  retrial, 
the  defendants  may  establish  their  rights  as  pledgees  as 
against  the  plaintiff,  and  in  such  case  will  be  entitled  to  be 
allowed  any  balance  that  may  be  due  them  upon  the  dealings 
of  Porter,  for  whose  debt  the  stock  was  pledged,  and  the 
plaintiff  will  be  only  entitled  to  the  difference  between  the 
value  of  the  stock  at  the  time  of  the  conversion,  which  was 
either  at  the  time  of  the  sale  or  of  the  demand  of  the  stock 
and  reftisal  to  deliver  the  same,  and  such  indebtedness. 

Whether  the  defendants  shall  be  allowed  the  charges  in 
excess  of  the  legal  rate  of  interest  for  the  money  advanced  to 
Porter,  cannot  be  determined  here.  The  judgment  must  be 
reversed  and  a  new  trial  granted. 

Ghubgh,  Ch.  J.,  FoLGEB  and  Sapallo,  JJ.,  concur. 

Groveb,  J.,  dissents. 

PsoKHAM,  J.,  does  not  vote. 

Judgment  reversed. 


Louisa  Konhzky  et  al.,  Bespondents,  v.  Henbt  J.  Meteb, 

Appellant. 

Where  an  order  is  sent  to  a  merchant  or  manufacturer  of  goods  in  which 
he  deals,  silent  as  to  price,  and  the  order  is  accepted,  the  law  fixes  the 
price  at  the  current  rate  at  which  the  goods  are  sold,  and  the  partj 
ordering  is  equally  bound  as  if  the  price  had  been  stated  in  the  order. 
So  where  an  order  is  given  for  two  articles  mixed,  to  a  manufacturer  of 
such  a  mixture,  without  specifying  the  proportion  of  each  article,  the 
manufacturer  is  empowered  to  compound  the  same  in  the  usual  manner 
1.  which  the  mixture  is  prepared  for  market,  and  an  acceptance  of  the 
orUcr  malces  a  valid  contract  to  that  effect. 

Where  one  party,  at  the  request  of  another,  enters  into  a  contract  as 
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surety  for  the  latter,  the  law  implies  a  promise  of  indemnity,  and  the 
indemnitor  is  hound  hy  a  Judgment  in  a  suit  brought  against  such  party 
upon  the  contract,  of  which  suit  the  Indemnitor  has  notice,  althou^ 
there  is  no  provision  to  that  effect  in  his  contract,  and  a  foreign  Judg- 
ment has  the  same  effect  in  this  respect  as  one  of  our  own  couijts. 

(Aligned  May  80, 1872 ;  decided  June  4, 1872.) 

* 

Appeal  from  judgment  of  the  Superior  Court  of  the  city 
of  New  York,  aflSrming  a  judgment  in  favor  of  plaintiff, 
entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  the  amount  of  a  judg- 
ment obtained  against  plaintiffs  in  the  upper  or  superior 
Court  of  Appeals  of  the  four  frde  cities  of  Germany,  in  an 
action  brought  against  them  by  the  firm  of  J.  C.  Grundmun 
&  Co.,  upon  a  contract  made  with  that  firm  by  plaintiffs,  by 
which  they  agreed  to  accept  and  pay,  as  sureties  for  defendants, 
bills  for  the  purchase  price  of  a  quantity  of  chickory,  and 
chickory  mixed  with  acorns,  and  which  contract  was  broken 
by  plaintiffs  under  direction  of  defendant. 

The  facts  pertinent  to  the  questions  presented  appear  suf- 
ficiently in  the  opinion. 

,  Erastus  Cooke  ifyc  the  appellant.  The  terms  of  an  agree- 
ment to  indemnify  must  be  stiictly  pursued.  {Stewart  v. 
Banny,  26  How.  P.  E.,  279 ;  Walraih  v.  Thompson^  6  Hill, 
540 ;  Leeds  v.  Dunn^  10  N.  T.  Eep.,  469.)  A  judgment 
against  the  party  indemnified  does  not  bind  the  indemnitor, 
unless  the  contracts  so  stipulate.    {B.  F.  <&  M,  Ins.  Co.  v. 

WUson^  7  Bosw.,  436.) 

John  H.  Reynolds  for  the  respondents.  Defendant's  con- 
tract with  plaintiffs  was  one  of  indemnity,  and  the  recovery 
against  plaintiffs  is  conclusive  upon  defendant.  {Dov^glas  v. 
Hmdwad,  24  Wend.,  45 ;  2  K.  S.,  453 ;  15  N.  Y.,  407 ;  10 
Gray,  499 ;  City  of  Boston  v.  Northington  et  al.^  10  Gray, 
449  ;  Aberdeen  v.  Blachnan,  6  Hill,  324 ;  Beers  v.  Pinney^ 
12  Wend.,  309 ;  Trustees  of  Newhurgh  v.  GaUatin^  4  Con., 
840 ;  Given  v.  Driggs,  1  Caine,  350 ;  Stone  v.  Hooker^  9  Cow., 
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164 ;  Zee  v.  Clarkj  1  Hill,  56 ;  Jffolmes  v.  Weed,  19  Barb., 
128 ;  Cowen  &  Hill's  PhillipB  on  Ev.,  notes,  vol.  3,  p.  891 ; 
Ba/mey  v.  PatterBcnCs  Lesseey  6  Har.  &  Johns.,  182,  202,  203 ; 
Smith  y.  Lewisj  3  Johns.,  168, 169,  per  Kent,  Ch.  J. ;  James 
▼.  AUerij  1  DaUs.,  188 ;  note  to  Andrews  ▼.  Herriott,  4  Cow., 
520,  521 ;  3  Dall.,  372,  note ;  Barney  v.  PaUersorHs  Lessees^ 
6  Har.  &  Johns,  182,  202,  203 ;  Orami  v.  McLaughlin,  341 ; 
see  Thompson  t.  Tolim^y  2  Peters,  157 ;  Smith  v.  Lewis,  3 
J.  R,  157,  168,  169;  Oriswold  v.  Pitcadm,  2  Conn.,  85,  92 ; 
Taylor  v.  Phelps,  Harr.  &  Gill,  492 ;  Sdmes  v.  Bemsen,  4 
J.  Ch.,  406 ;  20  J. K.,  229 ;  Fmbree  y.  Hmna,  5  J.  R,  101 ;  Bis- 
sell  V.  Briggs,  9  Mass.,  462, 468 ;  ISowe  v.  Pa/rker,  3  Mason, 
247,  251 ;  Wheels  v.  Raymond,  8  Cow.,  311 ;  Perkins  v. 
Parker,  1  Mass.,  117,  note ;  Andrews  y.  Spuohnan,  12  G.  & 
E.,  286 ;  Lazier  y.  Westcott,  26  N.  Y.,  146 ;  Orowson  y. 
Leonard,  4  Cranch,  434,  441,  442  [see  ante,  note  626,  as  to 
the  States  in  which  this  doctrine  has  been  recognized] ;  Bis- 
sell  y.  Briggs,  9  Mass.,  462 ;  Rapdye  y.  Emery,  2  Dall.,  231 ; 
S.  C,  id.,  51 ;  HoaAe  y.  Wright,  2  Vt.,  269.) 

GBoyEB,  J.  The  grounds  of  the  objection  to  the  admissi- 
bility of  the  judgment  in  Gmndmim  &  Co.  against  plain- 
tiffs, rendered  by  the  Superior  Court  of  Appeals  of  the  four 
free  cities  of  Germany,  stated,  were :  1st.  That  the  record  was 
not  properly  authenticated.  2d.  That  it  was  irreleyant.  The 
first  ground  was  too  general  to  raise  any  question  for  the  con- 
sideration of  an  appellate  court.  It  failed  to  call  attention  to 
any  defect  whateyer  in  the  authentication.  If  there  was  any 
defect,  the  counsel  should  haye  specified  it  so  as  to  call  the 
attention  of  the  court  and  opposite  party  directly  to  it.  The 
second  ground  was  sufficient  to  raise  the  question  whether  the 
record  was  admissible  for  any  purpose.  The  defendant 
was  not  a  party  to  the  action.  Primxi  facie,  he  was  not 
bound  by  the  judgment,  and  to  make  it  eyidence  against  him 
in  fayor  of  the  plaintiffs^  they  were  bound  to  show  aliunde 
that  it  was  rendered  against  them  in  fayor  of  Grundmun  & 
Co.  upon  a  transaction  against  which  the  defendant  was'bound 
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to  indemnify  them.  If  it  was,  the  record  was  competent  evi- 
dence ;  otherwise  not.  (7%«  Bridgeport  Ins.  Co.  v.  WilsoUj 
84  N.  Y.,  275.)  The  inquiry  is  whether  the  proof  showed  that 
the  defendant  was  so  bound.  The  evidence  showed  that  the 
plaintiffs  were  bankers  and  commission  merchants  residing  at 
Bremen,  in  Germany.  That  the  defendant  was  a  merchant 
residing  in  New  York.  That  Grundmun  &  Co.  were  manu- 
facturing chickory  meal  and  other  commodities,  residing  and 
carrying  on  their  business  at  Nienburgb,  in  Germany.  On 
the  18th  December,  1858,  the  defendant  wrote  the  plaintiffs 
a  letter,  inclosing  one  to  Grundmun  &  Co.,  containing  an  order 
for  fifty  barrels  coarse-ground  chickory  meal,  of  from  four  to  five 
hundred  pounds  each,  and  for  fifty  barrels  of  like,  meal  mixed 
with  acorns,  which  he  requested  the  plaintiff  to  forward  to 
Grundmun  &  Co.,  and  in  case  of  the  acceptance  and  execution 
of  the  order  by  them,  to  accept  drafts  of  Grundmun  &  Co.  for 
the  price,  upon  the  receipt  by  the  plaintiffs  of  the  goods  at 
Bremen,  which  goods  the  plaintiffs  were  requested  to  ship  as 
directed  to  the  defendant  at  New  York.  Upon  receipt  of  the 
letter,  the  plaintiffs  forwarded  the  one  inclosed  for  Grundmun 
&  Co.  in  a  letter  of  their  own,  to  that  house,  by  which  they 
requested  them  to  execute  the  order  of  the  defendant,  and 
promised  to  honor  their  draft  at  three  or  four  months  after- 
the  date  of  the  invoice.  Directly  after  the  receipt  of  these 
papers,  Grundmun  &  Co.  wrote  the  plaintiffs,  acknowledging 
their  receipt  and  promising  to  execute  the  order.  This  con- 
stituted a  valid  contract  between  the  defendant  and  Grund- 
mun &  Co.  for  the  purchase  by  the  former  and  sale  by  the 
latter  of  the  goods  specified  in  the  order,  and  a  contract  by 
the  plaintiffs  to  accept  the  drafts  of  Grundmun  &  Co.  for  the 
price,  as  surety  for  the  defendant.  It  is  insisted  by  the  coun- 
sel for  the  appellant  that  it  Was  not  a  valid  contract,  for  the 
reason  that  the  price  of  the  goods  was  not  fixed,  nor  the  pro- 
portions of  chickory  and  acorns  in  the  mixture  were  not  spe- 
cified. When  an  order  is  sent  to  a  merchant  or  manufacturer 
for  goods  in  which  he  deals,  silent  as  to  the  price,  and  the  order 
is  accepted  and  executed,  or  simply  accepted,  the  law  fixes 
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the  price  at  the  current  rate  at  which  they  are  sold,  and  the 
party  ordering  the  goods  is  equally  bound  to  pay  this  price 
as  if  it  had  been  so  stated  in  the  order.  Giving  an  order  for 
fifty  barrels  of  chickory  meal  mixed  with  acorns  to  a  manu- 
facturer of  this  article,  without  specifying  the  proportions  of 
each,  empowers  the  manufacturer  to  compound  the  same  in 
the  usual  manner  in  which  the  mixture  is  prepared  for  mar- 
ket. That,  it  appears,  was  the  course  pursued  by  Grundmun 
&  Co.  in  the  execution  of  the  defendant's  order. 

It  is  further  insisted  by  the  counsel,  that  the  plaintiffs  departed 
from  the  instructions  of  the  defendant  by  undertaking  to  accept 
drafts  at  three  or  four  months  from  the  date  of  the  invoice, 
instead  of  the  receipt  of  the  goods  by  them,  as  directed  by  the 
defendant.  The  answer  to  this  is,  that  the  undertaking  by  the 
plaintiffs  related  only  to  the  time  at  which  the  bills  were  to  bear 
date  and  time  when  the  term  of  credit  should  begin  to  run, 
and  not  to  the  time  of  actual  acceptance.  The  course  pur- 
sued in  regard  to  the  fifty  barrels  of  coarse  chickory  meal 
which  were  delivered,  forwarded  to  the  defendant  and  paid  for, 
shows  that  there  was  a  perfect  understanding  by  all  parties 
upon  this  point.  A  valid  contract  halving  been  proved,  there 
is  nothing  found  in  the  vast  amount  of  subsequent  correspond- 
ence tending  to  show  a  release  of  any  of  the  parties  from  its 
obligation.  The  fifty  barrels  of  pure  chickory  flour  were 
promptly  delivered  by  Grundmun  &  Co.  and  paid  for  in  pur- 
suance of  the  contract.  Grandmun  &  Co.  proceeded  with 
diligence  to  manufitcture  the  mixture  as  ordered  and  notify 
the  plaintiffs  thereof  and  of  their  readiness  to  deliver  the  same 
pursuant  to  the  contract.  The  plaintiffs  refused  to  accept 
the  same,  and  the  correspondence  shows  that  tlieir  refusal  was 
pursuant  to  the  directions  of  the  defendant.  He  cannot, 
therefore,  complain  of  this.  The  correspondence,  instead  of 
showing  any  release  or  modification  of  the  original  contract, 
shows  that  Grundmun  &  Co.  were  at  all  times  insisting  upon 
its  performance  and  endeavoring  to  arrange  details  so  as  to 
produce  this  result.  It  follows  that  the  proof  showed  that 
the  plaintiff,  at  the  request  of  the  defendant,  had  entered  into 
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I 


a  valid  contract  to  accept  and  paj  bills  aa  surety  for  him. 

That  they  had  failed  t*  perform  this  contract  by  direction  of 

the  defendant.     That  for  this  breach  a  suit  was  commenced 

against  them  in  the  Tribunal  of  Commerce  of  Bremen,  in 

which,  upon  appeal  to  the  Superior  Court  of  Appeals  of  the 

four  free  German  cities,  the  court  of  last  resort,  judgment 

was  given  in  favor  of  Grundmun  &  Co.  against  the  plaintifib, 

and  they  were  thereby  compelled  to  and  did  pay  for  the  fifl^ 

barrels  of  mixture.    When  one  party,  at  the  request  of 

another,  enters  into  a  contract  as  his  surety,  the  law  implies 

a  promise  of  indemnity.    The  plaintiff  gave  the  defendant 

notice  of  the  suit  of  Grundmun  &  Co.  against  them.    The 

record  under  these  facts  was  competent  evidence  against  the  { 

defendant  in  favor  of  the  plaintiff.    A  foreign  judgment  has 

the  same  effect  in  this  respect  as  one  of  our  own  courts. 

(Note  to  Andrews  v.  Herriot^  4  Cow.,  520.)    The  position  of 

the  counsel,  that  an  underwriter  is  not  bound  by  a  suit  brought  » 

against  the  party  he  is  bound  to  indemnify,  in  the  absence  of 

a  provision  in  his  contract  to  that  effect,  cannot  be  sustained 

either  upon  principle  or  authority.    The  law  is  otherwise. 

{JFire  Ins.  Co.  v.  WiUon^  supra.)    The  fact  proved  that  one 

of  the  members  of  plaintiffs'  firm  died  during  the  pendency  • 

of  the  action  of  Grundmun  &  Co.  and  before  the  rendition 

of  judgment  therein,  does  not  vitiate  the  judgment.    By  the 

common  law,  the  entire  legal  liability  survived  against  the 

surviving  member  who  was  a  party,  and  asainst  whom  the 

judgment  was  giren.    Oontinntag  L  namTof  the  deceased 

was  a  mere  nullity,  not  vitiating  the  judgment  against  the 

survivor.    Whether  the  law  of  Bremen  is  the  same,  it  is  not 

necessary  to  determine.    It  was  proved  that  the  interest  of 

the  deceased  in  the  plaintiffs'  firm  passed  to  his  widow,  who 

still  owned  the  same.    She  was,  therefore,  not  only  a  proper, 

but  necessary  party  to  the  action.    The  judgment  must  be  [ 

aflirmed,  with  costs. 

All  concur. 

Judgment  afllrmed. 
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Hknby  T.  Eomertzb,   Appellant,  v.  The  East  Biyeb 

National  Bank,  Respondent. 

Where  a  party  proposes  to  impeach  a  witness  by  proving  inconsistent  writ- 
ten statements,  it  is  sufficient  to  show  the  witness,  or  read  to  him,  the 
paper,  ami,  if  its  genuineness  is  admitted,  the  party  can  introduce  it 
when  he  has  the  case  and  the  right  to  put  in  evidence ;  and  it  is  not  the 
legal  right  of  the  other  party  or  the  witness  to  enter  into  any  explanation 
of  the  contents  of  the  paper  until  after  it  has  been  introduced  in  evidence. 
It  is  within  the  discretion  of  the  court,  however,  to  vary  the  order  of 
proof.  , 

(Argued  May  23, 1872 ;  decided  June  4»  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  affirming  an  order 
denying  a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  the  value  of  twelve 
United  States  bonds  of  $1,000  each,  deposited  by  plaintiff 
with  defendant  about  May  12, 1865.  The  answer  admitted  the 
deposit,  but  alleged  a  return  thereof  to  plaintiff.  The  facts 
pertinent  to  the  questions  decided  sufficiently  appear  in  the 
opinion. 

K  W.  SUmgkton  for  the  appellant.  The  deposition  of  the 
witness,  Newell,  was  improperly  excluded.  (2  Phillips'  Ev., 
962-965 ;  2  Brod.  &  Bing.,  286 ;  8  Wend.,  598 ;  24  N.  T. 
E.,  301 ;  5  Denio,  285.) 

William  FuUerton  for  the  respondent.  The  court  will 
not  review  the  testimony  to  see  whether,  as  a  question  of 
fact,  the  verdict  was  correct.  {East  Rvoer  Bank  v.  Kennedy y 
4  Keyes,  279 ;  Osf/rander  v.  FeUowSy  30  N.  Y.,  350 ;  WUUis 
V.  Eaddie,  4  Abb.  Pr.  [N.  S.],  393 ;  Booth  v.  Bierce,  38  N. 
Y.,  463,  reversing  40  Barb.,  114 ;  Van  Blarcom  v.  Broad/wdy 
Bank^  5  Trans.  App.,  132 ;  Westerlo  v.  De  WiU,  36  N.  Y., 
340.)  The  deposition  of  the  witness  Newell  was  properly 
excluded.  {Lemdne  v.  Ganton,  2  E.  D.  Smith,  343 ;  Hulh 
SlCKELS — ^VoL.  IV.         73 
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bard  v.  BriggSj  31  K.  Y.,  618  ;  Stepheiis  v.  The  PeopUy  19 
id.,  549 ;  Newcombe  v.  Oriewoldy  24  id.,  298.) 

Ohubch,  Ch.  J.  There  is  no  lej^al  ground  of  complaint  as 
to  the  disposition  which  the  jury  made  of  the  case  npon  the 
evidence  submitted.  The  evidence  was  conflicting  as  to  the 
main  fact  in  controversy,  and  the  decision  of  the  jury,  if  no 
legal  error  has  been  committed,  is  final  between  the  parties. 
The  result  was  largely  dependent  upon  the  credibility  of  the 
witnesses  for  the  respective  parties,  some  of  whom  were 
attempted  to  be  impeached  and  others  contradicted.  The 
only  question  of  law  which  seems  to  deserve  attention 
relates  to  the  attempt  to  prove  that  the  witness  Kewell, 
called  by  the  defendant,  had  made  statements  on  another 
occasion  inconsistent  with  those  testified  to  by  him  on  the 
trial.  His  evidence  had  been  taken  de  bene  ease  in  the  same 
action,  and,  on  cross-examination,  the  deposition  was  shown 
to  him,  and  he  stated  that  he  signed  it,  and  that  it  was  read 
over  to  him  before  he  signed  it. 

After  the  defendant  rested,  the  plaintiff 's  counsel  proposed 
to  read  the  deposition,  "for  the  purpose  of  showing  that  he 
made  statements  therein  inconsistent  with  his  testimony 
given  on  the  stand  in  court  on  this  trial."  The  court  excluded 
it,  on  the  ground,  as  we  must  presume,  from  the  objection, 
and  what  took  place  subsequently,  that  a  proper  founda- 
tion had  not  been  laid  for  the  purpose  of  reading  the  depo- 
sition to  contradict  the  witness.  We  think  the  court 
erred  in  rejecting  the  deposition.  The  paper  was  shown  to 
the  witness ;  he  verified  the  signature  and  stated  that  it  was 
read  over  to  him  before  he  signed  it.  It  is  to  be  presumed 
that  he  understood  it.  What  more  should  have  been  done  I 
It  was  not  competent  to  repeat  particular  sentences  and  ask 
if  he  testified  to  them,  because  the  paper  was  the  best  evi- 
dence of  what  it  contained.  It  was  not  incumbent  upon  the 
plaintiff's  counsel  to  ask  for  explanations,  nor  to  introduce 
the  paper  in  evidence  at  that  time.  If  he  desired  to  ask  the 
witness  questions  with  reference  to  it,  the  court  might,  in  its 
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discretion,  permit  its  introduction  at  that  time,  bnt  the  regular 
course  was  to  wait  until  his  turn  came  to  put  in  evidence, 
and  this  he  did. 

It  is  said  that  the  letter  should  have  been  introdaced  in 
evidence  at  the  time,  so  that  the  witness  might  either  explain 
his  evidence  or  the  statements  contained  in  the  paper.  With- 
out determining  whether  the  court  might,  in  its  discretion, 
permit  that  course,  the  orderly  way  was  to  withhold  the 
paper  until  the  party  had  the  right  to  produce  evidence  on 
his  part.  It  was  his  evidence,  and  strictly  he  had  no  right  to 
produce  it  until  the  other  party  rested,  and  he  took  the  case. 
The  witness  could  then  be  recalled  and  make  any  explanation 
he  might  have.  Neither  his  rights  nor  that  of  the  party 
would  have  been  interfered  with  by  this  course.  In  the  case 
of  oral  declarations  out  of  court,  the  contradicting  witnesses 
are  never  called  until  the  party  proposing  to  introduce  them 
has  the  right  to  produce  evidence  on  his  part,  and  the  explana- 
tions of  the  witness  sought  to  be  impeached  are  usually  given 
after  that,  although  the  court  may  sometimes  vary  the  order 
of  evidence  as  a  matter  of  discretion.  The  rule  is  sub- 
stantially the  same  in  both  cases,  except  as  it  is  necessarily 
varied  by  the  nature  of  the  impeaching  evidence.  As  to 
oral  declarations,  the  attention  of  the  witness  must  be  called 
to  the  time  and  place  and  particular  language  used,  in  order 
that  he  may  recall  the  circumstances  and  make  an  intelligent 
atiswer,  but,  as  to  written  statements,  this  is  unnecessary, 
when  the  witness  is  shown  the  paper  itself,  and  admits  that 
he  wrote  or  signed  it  and  knows  its  contents.  The  rule 
indicated  preserves  the  orderly  course  of  the  trial,  and  does 
no  injustice  to  the  witness  or  either  party,  and  such  I  under- 
stand to  be  the  rule  sanctioned  by  authority.  In  2  Greenleaf 
on  Ev.,  §  463,  it  is  said  that  if  the  witness  ^'  admits  the  letter 
to  be  his  writing,  he  cannot  be  asked  whether  statements, 
such  as  the  counsel  may  suggest,  are  contained  in  it,  but  the 
whole  letter  must  be  read  as  the  only  competent  evidence  of 
that  fact.  According  to  the  ordinary  rule  of  proceeding  in 
such  cases,  the  letter  is  to  be  read  as  the  evidence  of  the  cross- 
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examining  counsel  in  his  torn,  when  he  shall  have  opened 
the  case." 

The  same  rule  is  laid  down  in  2  Phillips  on  Ev.,  807. 

In  Clapp  V.  Wilson  (5  Denio,  288),  the  court  said :  "  This 
being  a  sworn  statement  in  writing,  it  was  not  neceasaiy  to 
call  the  attention  of  the  witness  in  the  first  instance  to  the 
statements  in  it,  which  were  intended  to  be  relied  on  with  a 
Tiew  to  explanation.  This  is  only  necessary  when  naked 
contradictory  statements  are  referred  td  for  the  purpose 
of  impairing  the  confidence  in  the  witness."  In  that 
ease  the  paper  had  been  shown  to  the  witness  and 
the  signature  admitted,  and  it  was  objected  on  the 
argument  that  it  had  not  been  read  in  evidence  on 
tlie  trial.  The  court  assumed  that  it  had ;  and  held  that  it 
was  unnecessary  to  call  the  attention  of  the  witness,  in  the 
first  instance,  to  particular  passages  contained  in  it  for  the 
purpose  of  explanation,  and  we  think,  held  correctly; 
although  from  the  language  used,  without  reference  to  the 
facts,  it  might  be  inferred  that  it  was  unnecessary  to  call  the 
attention  of  the  witness  to  the  paper  at  all.  The  learned 
judge  who  delivered  the  opinion  of  the  court  below  daims 
that  these  authorities  have  been  overruled,  and  the  rule 
changed  by  this  court.  With  great  respect,  I  cannot  agree 
with  him.  He  refers,  to  establish  this,  to  Hvhbard  v,  Briggs 
(31  N.  Y.,  618) ;  Stephens  v.  The  People  (19  id.,  549) ;  New- 
eomh  V.  Crriswoid  (24  id.,  298).  In  the  first  case  {IFuibard 
Y.  Brigge)  the  testimony  of  a  deceased  witness  was  read  by 
stipulation ;  and  it  was  then  proposed  to  read  a  deposition 
made  by  him  in  another  action  to  contradict  his  testimony. 
This  court  held  this  to  be  incompetent,  because  the  attention 
of  the  witness  had  not  been  called  to  the  statements  proposed 
io  be  read.  The  manifest  distinction  between  that  case  and 
this  is,  that  in  this  case  the  attention  of  the  witness  was  called 
to  the  deposition  proposed  to  be  read ;  he  knew  its  contents^ 
and  had,  or  would  have,  every  opportunity  for  explanation, 
while,  in  that  case,  the  attention  of  the  witness  was  not 
called  to  the  paper  at  all ;  and  no  opportunity  was  or  oould 
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be  afforded  him  for  explanation.  The  point  determined  here 
was  not  up  in  that  case.  The  proper  time  for  explanation  is 
after  the  paper  has  been  read ;  and  that,  as  we  have  seen,  is 
when  the  party  proposing  to  offer  it  can  introduce  evidence 
on  his  part,  and  the  attention  of  the  witness  is  sufficiently 
called  to  it  in  the  first  instance  by  showing  it  to  him,  and 
giving  him  an  opportunity  to  know  what  it  is,  and  his  admit- 
ting or  denying  its  authenticity.  These  points  were  not  ill ' 
the  case  nor  discussed.  In  Stephens  v.  TTie  People  (19  N. 
Y.,  549)  the  court  below  had  permitted  such  parts  of  the 
deposition  taken  before  the  coroner  of  two  witnesses  to  be 
read  as  had  been  called  to  their  attention  during  their  examina- 
tion, and  rejected  the  other  parts.  The  court  held  that  this 
was  not  error ;  but  if  it  was,  it  was  cured  by  the  subsequent 
introduction  of  the  whole  deposition ;  and  it  was  also  held 
that  the  introduction  of  the  deposition  of  another  witness  wae 
not  error,  ^  there  was  no  objection  made  that  the  attention 
of  the  witness  was  not  called  to  it. 

It  cannot  be  claimed  that  the  court  intended  to  decide  that 
the  attention  of  the  witness  would  not  be  sufficiently  called 
to  the  paper  by  what  took  place  in  this  case.  No  such  point 
was  presented,  and  the  language  of  the  court  must  be  referred 
to  the  facts  of  the  case.  In  Newcomh  v.  Ghnswcld  it  was 
merely  held  that  a  witness  is  not  bound  to  answer  as  to  mat- 
ters reduced  to  writing  by  himself  or  another,  and  subscribed 
by  him,  until  after  the  writing  has  been  produced  and  read 
or  shown  to  him.  The  supposed  conflict  between  the  authori- 
ties is  attributable  more  to  the  apparent  difference  of  expres- 
sion than  to  a  deliberate  intent  to  change  the  rule.  In  nei- 
ther case  does  the  court  discuss  the  rule  above  alluded  to,  or  ' 
cite  any  authorities,  or  intimate  an  intention  to  change  or 
modify  the  rule  laid  down  in  the  elementary  books.  The 
result  0^  all  the  authorities  is  that  it  is  sufficient  for  a  party, 
proposing  to  impeach  a  witness  by  proving  inconsistent  writ- 
ten statements,  to  show  him  or  read  to  him  the  paper,  and,  if 
its  genuineness  is  admitted,  to  introduce  it,  when  he  has  a 
right  to  put  in  evidence ;  and  that  it  is  not  the  legal  right  of 
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the  other  party  or  the  witness  to  enter  into  any  explanation 
of  the  contents  of  the  paper  antil  after  it  has  been  introdaced 
in  evidence.  The  court  may  doubtless  permit  the  explana^ 
tion  in  the  first  instance,  and  may  vary  the  order  of  proof  in 
this  as  in  many  other  cases  for  the  purpose  of  eliciting  truth 
and  preventing  injustice.  Many  questions  of  this  character 
are  within  the  discretion  of  the  court ;  but  here  the  plaintifiT 
pursued  the  usual  and  legal  course.  The  witness  admitted 
the  genuineness  of  the  paper  and  knew  its  contents.  His 
attention  was  suflSciently  called  to  it.  Neither  he  nor  the 
defendant  asked  the  privilege  of  explanation,  nor  demanded 
the  reading  of  the  paper.  The  plaintiff  ofiered  the  paper  at 
the  right  time,  and  it  was  error  to  reject  it.  The  court  not 
only  refused  to  permit  the  introduction  of  the  paper  on  the 
ground  that  no  foundation  had  been  laid,  but,  after  the  plain- 
tiff had  recalled  the  witness  for  the  purpose  of  laying  the 
foundation,  refused  to  permit  the  necessary  questions  to  be 
put  to  him,  on  the  ground  that  it  was  discretionary  with  the 
court  to  allow  a  witness  to  be  recalled.  "Whether  such  an 
exercise  of  discretionary  power  against  a  party  is  not  legal 
£rror  it  is  not  requisite  to  determine,  as  the  recall  of  the 
witness  was  unnecessary. 

The  deposition  offered  in  evidence  is  not  before  us,  and  we 
cannot,  therefore,  say  that  the  plaintiff  might  not  have  been 
prejudiced  by  its  rejection.  The  result  may  have  been  the 
same ;  but  as  there  is  no  legal  rule  by  which  we  can  so  deter- 
mine for  the  error  in  rejecting  it,  the  judgment  must  bo 
reversed  and  a  new  trial  ordered,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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A  motion  to  dismiss  a  complaint  upon  the  ground  that  plaintiff  has  no    148      18ii 

cause  of  action  should  specify  the  defect,  so  that  plaintiff  may  have  an  ~^    J°^ 

opportunity  to  supply  it  if  in  the  evidence,  or  may  move  to  amend  the 
complaint.  Where  the  defect  is  not  specified  and  the  motion  is  denied,  an 
exception  to  the  decision  is  not  available,  if  any  view  of  the  evidence 
would  sustain  a  cause  of  action,  and  not  then  unless  it  appears  that  the 
'  defect  could/iot  be  supplied. 
Where  one  sells  promissory  notes  at  less  than  their  face,  representing  them 
to  be  business  paper  when  in  fact  they  are  accommodation  notes,  and 
thus  usurious  and  void  in  the  hands  of  the  vendee,  the  latter  may 
rescind  the  contract  and  recover  back  the  purchase-money  although 
there  be  no  fraud  or  warranty.  It  is  no  answer  that  the  parties  to  the 
paper  might  waive  the  defence  and  pay  them. 

(Argued  Kay  39, 1872 ;  decided  June  11, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict  and 
affirming  an  order  denying  a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  back  the  amount  paid 
by  plaintiff  upon  the  purchase  by  her  of  defendants  of  four 
promissory  notes.  Plaintiff  purchased  of  defendants  in 
December,  1866,  and  in  January,  1867,  one  note  of  Amos 
Willets  of  $1,452.23,  one  of  Shepard  &  Cochran  for  $1,569.38^ 
and  two  of  Henry  G.  Evans,  one  of  $1,325,  the  other  of 
$7,924.  All  of  these  notes  were  made  payable  to  and  were 
indorsed  by  Wilson  &  Company.  The  notes  were  accommo- 
dation paper  made  and  delivered  by  the  makers  to  Wilson  <fe 
Company  for  their  accommodation.  Plaintiff  purchased  at 
eighteen  per  cent  discount,  defendants  representing  them 
to  be  good  business  paper.  Upon  ascertaining  the  character 
of  the  paper  the  notes  were  tendered  back  and  a  return  of 
the  money  paid  demanded,  which  was  refused.  Upon  trial 
defendants  moved  for  a  dismissal  of  the  complaint  upon  the 
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ground  that ''  the  plaintiff  has  not  a  cause  of  action,"  which 
motion  was  denied  and  defendants  excepted. 

H.  W.  Van  Pelt  for  the  appellants.  The  notes  were  voida- 
ble, not  void,  and  plaintiff  cannot  avail  himself  of  the  defence 
of  usury.  {Draper  v.  TresooU,  29  Barb.,  401 ;  Dix  v.  Fan 
Wyck,  2  Hill.,  622 ;  Post  v.  Bank  of  Utica,  7  id.,  391  ; 
Shufdt  V.  Skufdt^  9  Paige,  591 ;  Ferris  v.  Crawfardy  2 
Den.,  598 ;  Mechanim^  Bank  v.  Edwards^  1  Barb.,  271 ; 
Morris  v.  Floyd^  5  id.,  130;  Murray  v.  Judson^  9  N.  Y., 
73 ;  Mason  v.  Lord^  40  id.,  p.  476  and  cases  cited ;  Berry  v. 
Thompson^  17  Johns.,  436 ;  Lansing  v.  Eddy^  1  Johns. 
CShancery,  49.) 

James  C,  Garter  for  the  respondent.  The  exception  to 
the  refusal  to  dismiss  the  complaint  raises  no  question  in 
this  court.  {Banff  v.  Mali,  36  N.  Y.,  200,  204 ;  Carman  v. 
Pvltz,  21  id.,  547 ;  Orant  v.  Morse,  22  id.,  323 ;  Trustees  of 
8t,  Marjfs  Church  v.  Cadger,  6  Barb.,  576 ;  Binsse  v.  Wood^ 
87  N.  Y.,  526 ;  CasUe  v.  Duryea,  32  Barb.,  480 ;  Kane  v. 
Towsley,  51  id.,  386.)  Where  the  thing  delivered  on  a  con- 
tract of  sale  differs  in  kind  from  what  it  was  represented, 
the  purchaser  may  return  it  and  recover  the  price,  and  it  is 
not  necessary  to  allege  or  prove  fraud.  (Benjamin  on  Sales, 
442,  et  seq. ;  Kerr  on  Fraud  and  Mistake,  Am.  ed.,  62,  etseq.; 
Niehol  V.  OodtSj  10  Exc,  191 ;  Jones  v.  Ryde,  5  Taunt.,  488 ; 
Young  V.  Cole,  3  Bing.  N.  C,  724 ;  Qumey  v.  Womersly, 
4E.  &  B.,  133;  Qompertz  v.  BarUett,  2  id.,  849.)  The 
transaction  being  between  the  parties  without  notice  of  any 
other  principal  than  defendants,  the  action  was  properly 
brought  against  them.    {Ov/mey  v.  Wow^rsly,  4  E.  &  B.,  133.) 

Chueoh,  Ch.  J.  At  the  close  of  the  plaintiff's  case,  the 
defendants'  counsel  moved  to  dismiss  the  complaint  upon  the 
ground  "  that  the  plaintiff  has  not  a  cause  of  action.'^  The 
motion  was  denied  and  the  defendants  excepted.  The  motion 
was  too  general.    It  should  have  specified   the  particular 
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defect  in  the  complaint  or  in  the  evidence,  bo  that  the  court 
could  have  passed  upon  it,  and  the  other  party  have  had  the 
opportunity  to  supply  the  defect  in  the  evidence,  or  move  to 
amend  the  complaint.  Such  an  exception  is  not  in  general 
available  in  this  court.  {Binsse  v.  Wood^  37  N.  Y.,  526.)  It 
could  not  be  available  if  any  view  of  the  evidence  would 
sustain  a  cause  of  action,  and  not  then  unless  it  appeared 
that  the  defect  could  not  be  supplied*  But  the  evi- 
dence of  the  plaintiff  tended  strongly  to  establish  a  perfect 
cause  of  action  for  a  rescission  of  the  contract  for  the  purchase 
of  the  notes  in  question,  and  a  recovery  of  the  consideration 
paid.    It  is  a  general  rule  that  upon  the  sale  and  delivery  of  \ 

personal  property  without  fraud  or  warranty,  no  action  will 
lie  against  the  vendor  to  recover  damages  for  any  defects 
which  may  exist,  an4  this  rule  applies  when  the  article  differs 
from  the  representations  of  the  seller,  as  to  quality,  unless 
such  representations  were  fraudulent.  But  when  the  thing 
sold  differs  in  substance  from  what  the  purchaser  was  led  by 
the  vendor  to  believe  he  was  buying,  and  the  difference  in 
subject-matter  is  so  substantial  and  essential  in  character  as 
to  amount  to  a  failure  of  consideration,  there  is  no  contract, 
and  the  purchaser  may  recover  back  the  money  paid.  (Kerr 
on  Fraud  and  Mistake,  58  et  aeq.)  Such  was  the  cause  of 
action  set  up  in  the  complaint,  and  which  the  plaintiff's  evi- 
dence tended  to  establish.  The  notes  were  represented  to  be 
business  paper,  and  purchased  as  such  by  the  plaintiff,  at 
eighteen  per  cent  discount.  They  were,  in  fact,  accommoda- 
tion notes,  and  were  usurious  and  void  in  the  plaintiff's  hands. 
They  appeared  like  business  paper,  but  were  radically  differ- 
ent ;  so  different  as  legally  to  change  their  nature  as  well  as 
their  marketable  value.  The  maxim  caveat  emptor  has  no 
application  in  such  a  case. 

In  Oorrvperiz  ^.BarUett  (75  Eng.  Com.  Law,  849),  an 
unstamped  bill  of  exchange  indorsed  in  blank,  purporting  to 
be  a  foreign  bill,  was  sold  without  recourse.  It  proved  to 
have  been  a  domestic  bill,  and  was  unavailable  without  a 
stamp,  although  both  vendor  and  vendee  were  ignorant  of 

Sick  BLS— Vol.  IV.  74 


586  Webb  v.  Odbll  et  aL  [Jane, 

Opinion  of  the  Court,  per  Chubch,  Ch.  J. 

the  defect,  and  it  was  held  that  the  purchaser  was  entitled  to 
recover  back  the  price  from  the  vendor,  on  the  gronnd  that  it 
did  not  answer  the  description  by  which  it  was  sold.  A 
similar  decision  was  made  upon  the  sale  of  forged  paper  as 
genuine.  {Chime}/ y.  Wamersley,"  82  Eng.  Oom.  Law,  133; 
see  also  Benjamin  on  Sales,  §  442  et  seq.,  and  cases  there 
cited.)  I  am  unable  to  see  why  this  case  does  not  fall  within 
the  principle  of  these  authorities.  It  is  claimed  that,  although 
the  notes  are  declared  void  by  the  statute,  they  are  only  void-, 
able  at  the  election  of  the  parties  to  them,  and  that  the 
plaintiff  may  never  be  damaged  in  consequence  of  their 
usurious  character.  The  answer  to  this  is,  that  the  defect 
essentially  changes  the  nature  of  the  article  from  that  pur- 
chased. The  defendants  undertook  to  sell  business  paper 
which  would  be  valid  in  the  hands  of  the  plaintiff,  and  trans- 
ferred Void  paper.  The  difference  is  vital,  and  we  cannot 
suppose  that  any  person  would  advance  hioney  upon  such 
paper.  It  is  no  answer  to  say  that  the  parties  tg  the  paper 
might  waive  the  defence  and  pay  it.  So  the  parties  might  have 
paid  the  unstamped  bill  or  forged  note,  but  there  was  no  con- 
tract for  such  paper.  Here  the  plaintiff  purchased  securities 
enf orcible  in  the  courts,  and  the  seller  delivered  paper  not 
enforcible,  and  possessing  no  legal  character  or  value,  and 
there  was  no  valid  consideration  for  the  money  paid.  It  is 
not  material  whether  the  defendants  actually  owned  the  notes 
or  not.  They  admit  the  ownership  of  one  of  them,  and  there 
is  evidence  tending  to  prove  that  they  owned  all  of  them, 
but  they  sold  them  as  their  own,  and  as  business  paper. 
There  is  no  valid  exception  in  the  case,  and  the  judgment 
must  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 
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The  Pboplb  ex  rel.  Iba  O.  Williams  et  al.,  Appellants,  v. 
Jesse  P.  Haines  et  al.,  Bespoudents. 

The  occupancy  and  use  of  lands  for  the  purpose  of  constructing  and  main- 
taining ditches,  as  authorized  by  the  provisions  of  the  act  appointing 
commissioners  for  draining  certain  lands  in  the  town  of  Royalton,  Nia- 
gara coimty  (chap.  774,  Laws  of  1867),  is  such  an  interference  with  the 
proprietary  interests  of  the  owner  as  entitles  him  to  th^  just  compen^- 
tion  made  necessary  by  the  Constitution.  (Con.  of  Si&l^  art.  1,  §  6.)  It 
subjects  the  lands  to  an  easement  in  behalf  of  the  public,  depriving  the 
proprietor  of  the  full  and  free  enjoyment  of  them. 

Nothing  less  than  a  legal  title  in  perpetuity  will  serve  the  purposes  of  the 
act  or  the  object  contemplated.  The  title  to  the  easement  can  only  be 
acquired  by  a  grant  in  proper  form.  It  was  the  duty  of  the  commis- 
sioners, before  entering  upon  the  lands  and  constructing  the  ditches,  to 
procure  a  grant  from  the  owner,  either  by  voluntary  donation  or  for  an 
agreed  compensation,  or  upon  an  appraisal  of  damages  as  prescribed  by 
law. 

It  is  only  for  an  improvement  lawfully  made,  and  for  work  done  and 
expenses  incurred,  as  authorized  by  law,  that  an  assessment  can  law- 
fully be  levied  and  the  property  of  the  citizen  taxed. 

But  one  assessment  under  the  act  aforesaid  is  authorized,  and  that  is  for 
the  completed  work,  including  the  land  damages,  and  the  commissioners 
cannot  make  it  until  their  duties  under  the  act  have  been  performed. 
The  power  once  exercised  is  exhausted,  and  no  subsequent  steps  can  be 
taken  to  acquire  title  to  the  easement. 

Where,  therefore,  without  the  procurement  of  a  grant  of  the  easement  in 
any  of  the  prescribed  modes  the  commissioners  entered  upon  lands,  con- 
structed ditches,  estimated  and  assessed  the  costs  of  constructing,  and 
apportioned  the  same  among  the  owners  of  the  lands  benefited, — ffeldf 
that  the  assessment  and  all  subsequent  proceedings  were  void. 

Whether  the  commissioners  can  proceed  to  acquire  title  and  make  a  new 
assessment,  qtiers.    (The  People  v.  bearing,  27  N.  T.,  806,  questioned.) 

(Argued  June  8, 1872  ;  decided  June  11^1872.) 

« 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Conrt  in  the  eighth  judicial  district,  affirming  the  proceedings 
of  the  commissioners  in  draining  certain  lands  in  the  town  of 
Boyalton,  in  Niagara  county. 

The  judgment  of  the  Supreme  Court  appealed  from  was 
rendered  upon  the  joint  return  of  the  respondents  to  two 
writs  of  certiorari,  the  one  directed  to  Jesse  P.  Haines  and 
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two  others,  cominissioners,  etc.,  and  the  other  to  the  board  of 
supervisors. 

By  an  act  of  the  legislature,  passed  in  April,  1867,  Haines 
and  his  two  associates  were  appointed  commissioners  for 
draining  certain  low  lands  in  Eoyalton,  Niagara  county. 
(Sess.  Laws  of  1867,  chap.  774.) 

The  proceedings  brought  up  for  review  were  taken  and  con- 
ducted under  said  act  by  the  three  commissioners  therein 
named.  They  were  directed  by  the .  act  to  cut  one  main 
ditch,  from  the  point  specified  in  the  first  section  of  the  act, 
running  southerly  to  such  point  on  Black,  or  Mud,  creek  as 
the  commissioners,  in  their  judgment,  should  deem  best  to 
eflTectnally  drain  the  lands  referred  to.  They  were  authorized 
to  cut  as  many  lateral  ditches  as  might  be  necessary  for  the 
effectual  drainage  of  the  low  lands  mentioned. 

By  the  sixth  section  of  the  act  the  commissioners  are 
required  to  estimate  and  assess  the  cost  of  constructing  the 
ditches  they  determine  to  make,  including  land  damages 
therefor,  if  any,  with  their  fees  and  all  expenses  incident 
thereto,  and  to  apportion  the  same  among  the  several  owners 
or  occupants  of  the  land  deemed  to  be  directly  benefited. 

The  same  section  provides  that  if  any  person  upon  whose 
lands  the  main  or  any  lateral  drain  shall  be  laid  out  or  con- 
templated shall  refuse  to  allow  the  commissioners  to  enter  on 
their  lands  and  make  the  drains,  or  either  of  them,  and  the 
commissioners  cannot  agree  with  such  owner  upon  the  com- 
pensation and  damages  to  be  paid  for  making  and  maintain- 
ing forever  the  drains  upon  their  lands,  then  the  commission- 
ers are  directed  to  take  proceedings  to  acquire  the  title  to 
the  easement  upon  or  across  the  lands  of  the  person  so 
refusing,  in  the  manner  provided  for  by  the  general  railroad 
act  of  this  State. 

By  the  seventh  section  of  the  act  it  is  provided  that  the 
estimate  of  the  benefits  and  of  the  damages  shall  be  made  out, 
signed  and  filed  by  the  commissioners,  and  the  same  is  to 
become  a  lien  on  the  lands  designated  by  them. 

The  eighth  section  of  the  act  provides  that  the  board  of 
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sapervisors  shall  cause  the  expense  of  draining  the  lands,  as 
determined  by  the  commissioners,  to  be  assessed  to  or  upon 
the  owners  of  the  lands  described  bj  the  commissioners,  and 
the  same  is  to  be  levied  and  collected  and  paid  over  to  the 
county  treasurer  of  the  county,  in  the  same  manner  as  county 
taxes  are  levied,  collected  and  paid  over. 

The  commissioners,  under  the  act,  made  the  ditches  and  * 
assessed  the  expenses,  and  filed  their  roll.  They  entered  upon 
and  took  the  land  required  for  the  ditches,  without  applying 
to  the  owners  for  permission  so  to  do,  or  attempting  to  agree 
with  them  as  to  the  compensation  to  be  paid  for  the  land, 
except  in  one  case.  The  commissioners  return  that  they  did 
not  apply  to  any  other  persons  to  acquire  the  right  to  use 
their  lands  for  the  ditches,  and  acted  npon  the  assumption 
they  had  a  right  to  use  the  lands  unless  the  owners  volun- 
teered a  refusal  to  allow  them  to  enter  on  their  lands  and 
make  the  drains. 

The  commissioners  made  the  ditches  through  the  lands  of 
the  relators  without  acquiring  any  right  to  do  so. 

John  Oanson  for  the  appellants.  The  taking  of  the  land 
required  entitled  the  owner,  underthe  Constitution,  to  compen- 
sation. (Chap.  774  of  Laws  of  1867,  ^6;  The  People  v.  I^ear- 
insfj  27  N.  Y.  R,  306 ;  WiUiams  v.  The  New  York  CerUral 
JSaUroad  Company^  16  id.,  97 ;  Parks  v.  Boston^  15  Pick.,  198, 
S03 ;  Morris  Canal  and  Banking  Compam/  v.  Tovonaendy 
24  Barb.,  668 ;  Ex  pwrte  Jennings,  6  Cow.,  518,  525,  526  ; 
BaiUmiore  a/nd  Ohio  R.  R,  Co.  v.  Thompson,  10  Maryland, 
76.;  ElMs  v.  Welch,  6  Mass.,  251;  Brown  v.  PoweU,  25 
Penn.,  229;  Enfidd  ToU  Bridge  Company  \.  Hartford,  etc., 
Railroad  Co.,  17  Conn.,  454.) 

Lem  F.  Bowen  for  the  respondents.  The  act  of  1867  was 
constitutional.  The  legislature  adjudged  the  taking  was  for 
public  use,  and  this  is  conclusive.  (  Varrick  v.  Smith,  6 
Paige,  137 ;  People  v.  Smith,  21  N.  Y.,  595  ;  Spring  v.  Rus- 
id,  7  Greenleaf,  292 ;  Concord  R.  R.  Co,  v.  Greeley,  17  New 
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Hamp.,  47 ;  Bee&man  v.  Saratoga,  etc,,  R,  R.  Co.y  3  Paige, 
47 ;  People  ex  rel.  Cook  v.  Nea/ring,  27  N.  Y.  R.,  306.) 

Allen,  J.  Conceding  that  the  purchase  and  use  for  which 
the  lands  of  the  relators  were  authorized  to  be  taken  and  occu- 
pied by  chapter  774  of  the  Laws  of  1867  was  a  public  use, 
and  such  as  authorized  the  exercise  of  the  sovereign  right  of 
eminent  domain,  the  lands  could  only  be  taken  or  appropri- 
ated in  invitwm,  upon  just  compensation  to  the  owner.  (Const., 
art.  1,  §  6.)  Although  the  occupancy  and  use  of  the  lands  for 
the  purpose  of  constructing  and  maintaining  a  ditch  for  the 
draining  of  the  low  lands  upon  its  borders  did  not  deprive 
the  owner  of  the  fee  and  gave  the  public  but  an  easement,  it 
was  such  an  interference  with  the  proprietary  interests  of  the 
owner  as  entitled  him  to  the  just  compensation  made  neces- 
sary by  the  Constitution  as  a  condition  precedent  to  the  tak- 
ing of  private  property  for  public  use.  It  was  the  imposition 
of  a  burden  upon  the  lands,  subjecting  them  to  an  easement  in 
behalf  of  the  public  derogatory  to  the  rights  of  the  proprietor, 
and  depriving  him  of  the  full  and  free  enjoyment  of  them. 
( WiUiams  ^.  iT.  Y.  0.  R.  R.  Co.,  16  N.  Y.,  97 ;  People  v. 
Nearing,  27  id.,  306 ;  Pa/rka  v.  Boston,  15  Pick.,  198 ;  Brown 
V.  PomeU,  25  Penn.  St.  R.,  229 ;  Enfield  ToU  Bridge  Co.  v. 
Hartford  R.  R.  Co.,  17  Conn.,  454.)  The  principle  was 
recognized  in  the  act  authorizing  the  commissioners  named  in 
the  act  under  review  to  perform  the  duties  assigned  them. 
The  act,  section  1  (S.  L.,  p.  1900),  gave  the  conmiissioners  power 
^^  to  enter  upon  and  take  possession  of  the  lands  necessary 
for  the  construction  of  the  ditch,  and  to  appropriate  and  use  the 
same  for  the  purpose  of  constructing  the  same."  Had  they  exer- 
cised the  power  without  the  consent  of  the  owners  of  the  lands, 
or  making  them  just  compensation,  and  in  the  absence  of  any 
provision  for  such  compensation,  they  would  have  been  tres- 
passers. Provision  was  made  for  this  in  a  subsequent  section  of 
the  act.  By  section  6  they  were  authorized  to  acquire  the  title 
to  the  easement,  and  nothing  less  than  a  legal  title  in  perpetuity 
would  have  served  the  purj)08es  of  the  act  or  the  object  contem- 
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plated.  The  ditches  were  to  be  made  and  maintained,  and 
compensation  and  damages  were  to  be  paid  ^'  for  making  and 
maintaining  forever"  the  said  drains,  and  in  section  12  pro- 
vision is  made  for  the  maintenance  of  the  ditches  or  drains 
and  keeping  them  in  repair  perpetually,  under  the  care  and 
direction  of  the  commissioners  of  highways  o^  the  town,  and 
the  levying  of  the  expenses  annually  by  the  board  of  super- 
visors upon  the  lands  originally  assessed  for  their  construc- 
tion .  The  commissionera  for  the  construction  were  empowered 
to  acquire  the  easement  for  the  public  in  either  of  three  ways : 
by  voluntary  grant  or  donation,  by  agreement  with  the  owner 
for  compensation,  or  upon  failure  to  agree  with  the  owner  by 
appraisal  of  the  damages  in  the  same  manner  as  is  prescribed 
by  the  general  railroad  act  for  the  taking  of  lands  for  railroad 
purposes,  and  as  authorized  by  section  7  of  article  1  of  the 
Constitution.  The  legislature  did  not  contemplate  or  authorize 
the  construction  of  the  drains  and  the  charging  of  the  expense 
upon  the  lands  intended  to  be  benefited,  except  upon  lands 
where  they  might  lawfully  be  made  and  maintained.  There 
was  no  power  in  the  commissioners  to  construct  the  ditches 
and  assess  the  cost  upon  property  benefited  without  having 
first  acquired  the  right  to  do  so.  It  would  be  gross  injustice 
to  those  charged  with  the  expense  of  the  improvement  to 
compel  them  to  pay  for  drains  which  might  be  filled  up  the 
next  hour  by  the  owner  of  the  lands,  and  which  could  not  be 
forever  thereafter  kept  and  maintained  as  prescribed  by  the  act, 
and  it  would  do  violence  to  the  language  of  the  act  as  well  as 
the  good  faith  of  the  legislature  to  give  the  act  an  inter- 
pretation which  would  permit  such  injustice.  The  act 
requires  the  commissioners  to  proceed  to  acquire  the  title 
to  the  easement  in  virtue  of  the  sovereign  power,  and 
upon  an  assessment  of  the  damages  under  the  Constitution, 
in  case  the  owners  of  the  lands  upon  which  the  drains  or 
either  of  them  should  be  laid  out  or  contemplated  ^'  shall 
refuse  to  allow  them  to  enter  on  their  lands  and  make  the  said 
drains  or  either  of  them,"  and  the  commissioners  cannot  agree 
upon  the  compensation  and  damages  to  be  paid.    The  refusal 
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to  allow  the  commissioners  to  enter  upon  the  lands  and  make 
the  drains  is  put  in  the  place  and  stands  for  a  refusal  to  grant 
the  easement,  and  is  the  equivalent  of  a  failure  to  agree  upon 
ft  just  compensation,  and  both  classes  are  spoken  of  in  the 
clause  authorizing  the  taking  of  lands  in  invitum^  as  the 
**  person  so  refusing."  The  act  contemplates  and  requires,  not 
a  tacit  acquiescence,  a  license  implied  by  mere  silence,  but 
an  affirmative  act  by  the  owner  of  the  land,  conferring  an 
express  authority  and  creating  a  title  to  the  easement.  The 
title  to  the  easement  could  only  be  acquired ;  the  making  of 
the  ditches  and  their  maintenance  could  only  be  legally 
"  allowed "  by  the  owner,  by  a  grant  in  proper  form.  All 
easements  lie  in  grant.  It  was  the  duty  of  the  commissioners, 
before  entering  upon  the  lands  and  constmcting  the  ditches, 
to  acquire  the  title,  to  procure  a  grant  from  the  owner,  either 
by  voluntary  donation  or  for  an  agreed  compensation,  or  upon 
an  appraisal  of  the  damages  as  prescribed  by  law.  There  is 
no  title  to  the  lands  upon  which  the  drains  are  constructed 
except  as  to  a  single  parcel,  and  the  ditches  are  on  the  private 
property  of  individuals  who  may  exclude  the  public  from 
entering  to  keep  them  in  repair  or  for  any  purpose.  The 
assessment  under  review  is  made  under  the  sixth  section  of 
the  act  which  directs  the  commissioners  to  estimate  and  assess 
the  costs  of  constructing  such  ditches,  including  land  damages, 
etc.,  and  apportion  the  same  among  the  owners  of  lands 
benefited,  and  by  section  seven  the  estimate  is  to  be  filed,  and 
upon  being  filed  it  becomes  a  lien  upon  the  lands  assessed  and 
is  by  section  8  to  be  assessed  or  taxed  upon  the  owners  of  the 
lands  and  collected  as  other  taxes  are  collected.  But  one 
assessment  is  authorized  and  that  must  be  for  the  completed 
work,  including  the  land  damages,  and  the  commissioners 
cannot  make  it  until  their  duties  under  the  act  have  been 
performed.  The  provisions  of  the  act  must  be  strictly  fol- 
lowed. 

It  was  suggested  that  th^y  might  hereafter  proceed  to 
acquire  the  title  to  the  easement,  and  make  a  second  assess- 
ment for  that.    It  is  a  sufficient  answer  to  say,  that  the  power 
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to  make  an  asBessment  is  not  a  continuing  power,  but  simply 
an  authority  to  perform  a  single  act,  and  once  exercised  it  is 
exhausted.  It  becomes  functus  officio.  {Shermem  v.  Boyoe^ 
15  J.  R.,  443,  per  Platt,  J.)  Having  completed  the  work 
and  m!ade  the  assessment,  they  ceased  to  be  commissioners 
for  any  purpose,  even  to  review  their  own  work  and  correct 
their  own  errors.  Conceding  this  assessment  to  be  valid  and 
the  authority  well  exercised,  the  power  was  exhausted  and 
its  exercise  could  not  be  repeated  and  no  proceedings  could  be 
taken  under  the  act  to  secure  a  title  to  the  easement.  Whether 
the  commissioners  could,  the  present  assessment  being  vacated, 
proceed  to  acquire  the  title  and  then  make  a  new  assessment 
may  be  questionable,  but  need  not  now  be  considered. 
{Si^achey  v.  Turley^  11  East.,  194,  per  Lord  Ellbnbobough, 
G.  J.)  Another  and  a  su£Scient  answer  to  the  suggestion,  so 
far  as  it  is  invoked  to  uphold  this  assessment  and  the  action 
of  the  commissioners  in  making  it  and  the  supervisors  in 
enforcing  its  collection  is,  that  the  law  does  not  authorize  the 
making  of  an  assessment  for  the  costs  and  expenses  incurred 
in  the  doing  of  a  work .  and  the  construction  of  ditches  in 
which  the  actors  were  trespassers.  It  is  only  for  an  improve- 
ment lawfully  made  that  an  assessment  can  be  lawAilly  levied. 
It  is  only  for  work  done  and  expenses  incurred  as  authorized 
by  law,  that  the  property  of  the  citizen  can  be  taxed.  The 
People  V.  Nearmg  {supra)  is  cited  as  authority  for  the  pro- 
position that  an  assessment  can  be  made  upon  property  for 
the  benefits  resulting  from  a  trespass  upon  individual  property. 
If  the  case  goes  this  length  it  cannot  be  sustained  upon  any 
principle.  It  is  very  well  settled,  and  so  well  established  that 
no  departure  from  the  rule  would  be  tolerated,  that  to  author- 
ize the  taking  or  the  appropriation  of  the  property  of  the 
citizen,  or  the  imposition  of  any  burden  upon  him  or  his 
property  by  officers  of  a  special  or  limited  jurisdiction,  the 
statute  authorizing  it,  the  power  confeiTed  must  be  strictly 
pursued.  If  the  officer  so  far  departs  from  the  statutory 
power  and  the  directions  for  its  exercise  as  to  become  a  tres- 
passer, he  necessarily  loses  the  protection  of  the  statute,,  and 
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oannot  charge  the  burthen  of  his  acta  upon  &e  citizen.  In 
each  case  there  woold  be  no  substantial  compliance  with  the 
act  granting  the  power  to  tax  property,  which  in  all  cases  is 
a  condition  precedent  to  the  right  of  taxation  by  public  officers. 
It  would  seem  that  four  of  the  eight  judges  of  the  court  were 
<^  the  opinion  that  the  act  under  which  the  commissioners 
acted  in  entering  upon  property  making  ditches  and  assessing 
the  cost  upon  the  property  benefited  was  unconstitutional, 
and  yet  the  proceedings  of  the  commissioners  were  affirmed. 
I  can  discern  no  sufficient  reason  for  this  judgment,  except  as 
it  may  be  found  in  the  enabling  act  of  1860  (chap.  258)  which 
ai||ihorizes  a  new  assessment  to  be  made  for  the  work  done 
under  the  original  act  of  1858,  and  that  the  assessment  was 
regarded  as  the  proper  exercise  of  the  taxing  power  by  the 
legislature. 

There  has  been  no  such  enabling  act  passed  in  respect  to 
this  assessment,  and  it  is  not  therefore  necessary  to  consider 
how  far  or  to  what  extent  the  case  cited  would  be  followed  as 
an  authority  in  a  case  in  all  respects  like  it  in  circumstances. 
This  assessment  cannot  be  sustained  upon  any  principle  or 
upon  the  authority  of  any  well  considered  case. 

The  judgment  of  the  Supreme  Court  and  the  assessment 
of  the  commissioners  and  all  proceedings  under  it  must  be 
reversed. 

All  concur. 

Ordered  accordingly. 
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John  Ksllt,  as  late  fiheriff,  etc.,  Appellant,  v.  William  0. 
SooTT  et  al.,  assignees,  etc.,  Bespondents. 

Same  Appsllant  v.  Samb  Bespondentb^ 

B.,  M.  &  P.  advertised  themselves  as  copartners  under  the  firm  name  of 
J.  E.  S.  &  Co.  S.  in  fact  owned  the  entire  interest  in  the  property 
nominally  of  the  firm  and  in  the  profits  of  the  business.  S.  failed  and 
went  into  bankruptcy.  In  a  contest  between  attaching  creditors  of  the 
firm  and  the  assignees  in  bankruptcy, — Held,  that  while,  as  matter  of 
law,  M.  &  P.,  having  none  of  the  rights  of  {Partners,  could  transmit 
none  to  creditors,  and  the  property  being  the  individual  property  of  S., 
passed  to  his  assignees ;  yet,  that  inasmuch  as  the  creditors  of  the  firm, 
who  dealt  with  it  in  ignorance  of  the  real  state  of  facts,  had  a  right  to 
rely,  and  were  presumed  to  have  relied,  not  only  upon  the  personal 
responsibility  of  the  nominal  partners,  but  upon  the  equitable  lien  upon 
the  property  resulting  from  that  relationship ;  both  S.  and  his  assignees 
were  estopped  from  denying  that  M.  &  P.  were  actual  copartners ;  that 
the  firm  creditors  were  entitled  to  all  the  rights  which  they  would  have 
had  if  such  had  been  the  fact,  and  therefore,  to  a  preference  in  the 
payment  of  their  debts  out  of  the  assets  nominally  of  the  firm. 

Secret  arrangements  between  copartners  at  variance  with  the  apparent 
ones,  and  to  the  injury  of  third  i)ersons,  are  against  public  policy  and 
void. 

(Azgued  June  4, 1873 ;  decided  June  11, 1873.) 

Appeals  from  jjadgments  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  affirming 
judgments  entered  in  favor  of  defendants  upon  the  reports  of 
a  referee. 

These  actions  were  bronght  by  plaintiff,  as  sheriff  of  the 
dty  and  county  of  New  York,  to  reach  the  avails  of  certain 
property  alleged  to  belong  to  the  firm  of  John  E.  Shawhan 
&  Co.,  which  plaintiff  claimed  under  and  by  virtue  of  attach- 
ments against  said  firm  in  suits  brought  against  it  by  firm 
creditors. 

On  the  first  of  July,  1867,  John  E.  Shawhan,  C.  Mendall 
and  A.  H.  Palmer,  of  St.  Louis,  Missouri,  advertised  them- 
selves as  copartners,  under  the  firm  name  of  John  E.  Shaw- 
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ban  &  Co.,  and  thej  continaed  bnsiness  in  St.  Louis  ostensibly 
under  that  name  until  October,  1867^  In  reality,  Mendall 
and  Palmer  were  not  partners,  but  merely  clerks  in  the 
employ  of  Shawhan,  receiving  salaries  as  such.  The  latter 
owned  all  the  property.  This  secret  arrangement  was 
unknown  to  the  creditors  of  the  nominal  firm.  Shawhan 
fiuled  in  October,  1867 ;  instituted  proceedings  in  bankruptcy, 
and  was  adjudged  a  bankrupt  in  the  District  Court  of  the 
United  States  for  the  eastern  district  of  Missouri.  The 
defendants  were  appointed  his  assignees.  At  the  time  of  the 
failure,  certain  agents  in  New  York,  of  the  nominal  firm, 
had  in  their  hands  the  avails  of  property  shipped  to  them  to 
sell  on  commission.  The  proceeds  of  this  sale  were  included 
by  Shawhan  in  the  schedule  of  assets  filed  in  his  proceedings 
in  bankruptcy.  Certain  of  the  firm  creditors  thereupon 
commenced  suits  by  attachment  against  the  members  of  the 
firm,  which  writs  of  attachment  were  placed  in  plaintiff's 
hands  for  execution,  and  by  virtue  thereof  he  attached  the 
moneys  arising  from  the  sales  in  the  hands  of  the  agents,  and 
after  the  obtaining  of  judgments,  these  actions  were  brought 
against  the  agents  to  compel  the  payment  of  the  funds  in 
their  hands  as  aforesaid.  By  orders  of  interpleader  in  the 
actions,  the  present  defendants,  the  assignees  in  bankruptcy, 
were  substituted  as  defendants,  and  the  moneys  were  paid 
into  the  United  States  Trust  Compapy  to  abide  the  judgment 
The  referee  found,  in  substance,  that  Shawhan,  when  he 
became  bankrupt,  was  the  sole  owner  of  the  funds  in  con- 
troversy, and  that  the  same  passed,  by  the  .assignment  in 
bankruptcy,  to  his  assignees,  and  the  subsequent  levies  by 
plaintiff  were  inoperative  and  void,  and  he  thereupon  directed 
judgments  in  favor  of  defendants,  which  were  accordingly 
entered. 

John   (7.  Dimmick  for    the    appellant.      Shawhan    was 
estopped  from  denying  the  partnership  and  the  rights  result- 
ing therefrom.    {Ds  ZeU  v.  Odellj  3  Hill,  215.)  His  assignees 
I  take  no  other  or  different  interest  than  Shawhan  possessed. 
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{Ebo  parte  NewhaUj  2  Story,  360 ;  MitcheU  v.  Winslow^  2  id., 
630 ;  Bankrupt  Law,  1867,  by  Edwin  James,  p.  36,  and  cases 
cited.)  Defendants  had  nothing  to  do  with  the  copartner- 
ship  property.    {In  re  Shepard^  3  Benedict's  U.  S.  R.,  347.) 

Benjamin  OdeU  for  the  respondents.  Mendall  and  Palmer 
became  liable  as  partners.  {Bums  v:  Bowlandj  40  Barb., 
368 ;  ConMin  v.  Barton^  43  id.,  435 ;  Vibhard  v.  Roderick^ 
61  id.,  616.)  They  were  not  partners,  inter  eese.  {BurcJde 
V.  JSokhartj  8  N.  Y.,  132 ;  Paitiaon  v.  Blancha/rd^  5  id., 
186 ;  ConMi/n  v.  Ba/rton,  43  Barb.,  437 ;  Salter  v.  Ham^  31 
N.  Y.,  321 ;  Sanson  v.  Paigej  3  Gray,  239 ;  Irvin  v.  Conk- 
lin,  36  Barb.,  68.)  The  funds  in  question  belonged  to  Shaw- 
han  and  passed  to  his  assignees.  (Bankrupt  act,  §  14 ;  Mat- 
ter of  EUiSy  1  B.  Beg.,  154 ;  Pennington  v.  Lowenstein^  1 
id.,  157 ;  Matter  of  Homherger^  2  id.,  33 ;  Bump  on  Bank- 
ruptcy, 3d  ed.,  282,  289.) 

Ohusoh,  Ch.  J.  This  case  presents  a  somewhat  novel 
phase  to  the  disputed  and  much  litigated  questions  growing 
out  of  the  respective  rights  of  individual  and  partnership 
creditors  to  partnership  property,  and  the  remedy  for  enforc-  . 
ing  such  rights.  As  between  themselves,  Mendall  and  Palmer,  i 
were  nominal  partners  merely,  Shawhan  having  the  entire 
interest  in  the  property  and  in  the  profits  of  the  business. 

There  is  no  dispute  that  Mendall  and  Palmer  by  holding 
themselves  out  as  partners  were  personally  liable  for  the  debts 
of  the  firm,  although  they  in  &ct  had  no  interest  in  it.  (Story 
On  Part.,  §  64.)  But  there  is  no  question  of  personal  liability 
in  the  case.  The  firm  failed  and  Shawhan  went  into  bank- 
ruptcy, and  this  is  a  contest  between  his  assignees  in  bank- 
ruptcy to  property  nominally  held*by  the  firm,  but  really 
belonging  to  Shawhan  by  virtue  of  the  original  arrangement 
between  him  and  Mendall  and  Palmer  by  which  they  were  to 
be  nominal  partnersz-and  an  attaching  creditor  of  the  firm. 
I  fully  concur  with  the  legal  propositions  in  the  opinion  of 
the  learned  referee,  and  if  they  are  decisive  of  the  case  the 
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judgments  must  be  affirmed.  Aocording  to  the  authoritieB 
upon  the  subject  as  they  now  exist,  each  partner  by  virtue  of 
his  community  of  interest,  in  case  of  insolvency  or  dissolution 
of  the  firm,  has  a  lien  upon  the  partnership  effects  for  the  dit- 
charge  of  all  the  partnership  debts,  and  this  equity  may  be 
made  available  for  the  benefit  of  creditors  to  secure  a  prefer- 
ence in  the  payment  of  partnership  debts.  It  la  said  that 
although  the  creditors  have  no  lien  they  have  ^^  something 
approaching  to  a  lien "  of  which  they  may  avail  tbemselvea 
to  secure  an  equitable  preference.  (Story  on  Partnership,  § 
360.)  And  an  attachment  or  execution  for  a  partnership 
debt  will  take  precedence  over  process  on  an  individual  debt 
by  virtue  of  this  qtiad  lien  derived  through  and  dependent 
upon  the  lien  of  each  partner  upon  partnership  effects  to  have 
the  partnership  debts  paid.  (Id.,  ^361,  and  cases  cited.)  It 
is  a  part  of  the  same  theory  that  this  equitable  lien  of  eadi 
partner  is  for  his  benefit  only,  and  that  by  a  transfer  bona 
fide  of  his  interest  in  the  partnership  effects  to  his  copartner, 
the  lien  or  equity  is  gone  and  the  creditors  can  derive  no 
rights  through  or  by  reason  of  it.  In  other  words,  the 
creditor's  right  is  derivative  only,  and  if  by  any  vaUd  ammge- 
ment  or  agreement  the  partner  deprives  himself  of  it,  the 
creditors  can  derive  none  through  him.  It  has  accordingly 
been  held,  that  if  one  of  two  partners  transfers  in  good  fiiith 
to  the  other  all  his  interest  in  the  partnership  effects,  and  in 
consideration  of  the  payment  of  partnership  debts,  his  equity 
or  lien  to  have  the  partnership  debts  paid  is  gone,  and  he. has 
only  the  personal  security  of  his  copartner,  and  that  the  latter 
becomes  the  absolute  owner  of  the  property,  which  is  equally 
aubject  to  individual  as  to  partnership  debts,  and  the  partner- 
ship creditors  lose  their  derivative  right  of  lien  by  the  transfer 
of  the  partner  througly  whom  alone  they  could  derive  it 
(32  N.  Y.,  65 ;  8  Barb.,  693.)  This  theory,  it  must  be  con- 
fessed, seems  artificial  and  indefinite,  but  it  has  been  generally 
adopted  by  the  courts,  and  is  a  modification  in  favor  of  part- 
nership creditors  of  the  old  notion  of  a  tenancy  in  oommcm. 
Mr.  Parsons  in  his  work  on  Partnership  (p.  855),  in 
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able  review  of  the  general  subject,  has  suggested  a  farther 
modification  in  the  same  direction  assimilating  partnership^ 
more  nearly  to  corporations,  and  it  is  not  improbable  that  the 
growing  importance  of  the  relation  may  induce  the  adoption 
of  some  change  by  which  the  rights  and  equities  of  partner- 
ship oreditoro  shall  be  more  certain,  and  independent  of  the 
action  of  the  partners  themselves.  Mendall  and  Palmer  never 
had  this  equitable  lien,  because  by  the  original  arrangement 
between  them  and  Shawhan  he  was  the  absolute  owner  of  the 
property  with  power  of  disposition.  Their  legal  position  was 
that  of  surety  for  Shawhan,  without  any  of  the  rights  of  a 
partner,  and  having  no  such  rights,  they  could  transmit  none 
to  creditors.  It  would  follow  that  the  property  in  the  hands 
of  Shawhan  was  individual  property  and  passed  to  his  assign 
nees.  Upon  this  ground  the  referee  found  for  the  defendants^ 
and  found  correctly,  if  the  facts  which  actually  existed  are 
controlling. 

But  there  is  another  view  of  the  case  which  I  think  deserves 
attention,  and  that  is,  whether  Shawhan  himself,  or  his 
assignees,  are  in  a  position  to  deny  to  the  partnership  creditors 
all  the  rights  which  they  would  have  had  if  Mendall  and  Pal- 
mer had  been  actual  partners.  Can  he  deny  that  they  were  part- 
ners in  fact,  not  merely  to  the  extent  of  personal  responsibility, 
but  also  as  possessing  the  equitable  right  necessary  to  enable 
partnership  creditors  to  secure  their  just  preference.  Shaw- 
han advertised  to  the  world  that  they  were  partners.  The 
attachment  creditor  dealt  with  them  as  such.  Had  he  not  a 
right  to  rely  not  only  upon  their  personal  responsibility,  what- 
ever it  was,  but  upon  this  equitable  security  upon  the 
partnership  effects ;  and  are  we  not  bound  to  assume  that  h6 
did  so  rely? 

It  may  be  said  that  they  could  at  any  time  have  transferred 
to  Shawhan  their  whole  interest,  and  thus  deprived  the  part- 
nership creditors  of  this  right.  If  the  transfer  had  been 
made  in  good  faith  such  might  have  been  its  effect,  and  the 
creditors  could  not  lawfully  complain.  But  this  was  not 
done.    A  transfer  in  contemplation  of  bankruptcy,  or  one 
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made  with  intent  to  deprive  the  creditors  of  their  equitable 
lien,  would  have  been  yoid.  It  is  only  in  case  of  insolvency  or 
dissolution  that  the  lien  attaches.  While  the  business  con- 
tinues and  the  firm  is  solvent,  neither  the  partners  nor  credi- 
tors have  any  lien  except  by  the  ordinary  process  of  judg- 
ment and  execution.  Kor  would  an  original  contract,  I 
apprehend,  be  allowed  to  stand  against  partnership  creditors, 
which  provided,  in  case  of  bankruptcy,  that  one  of  the  part- 
ners should  own  the  whole  property,  and  thus  expose  it  in 
advance  to  individual  creditors.  (Id.,  §  358.)  The  question 
is,  what  did  Shawhan  assert  by  his  acts  and  declarations  in 
respect  to  Mendall  and  Palmer,  and  what  had  the  attaching 
creditor  a  right  to  understand  that  he  asserted  f  Was  it  that 
they  were  nominal  partners  merely,  or  that  they  had  invested 
him  with  the  absolute  title  to  all  property  owned  or  to  be 
purchased  i  There  is  not  a  circumstance  in  the  case  to  favor 
such  an  inference.  On  the  contrary  they  appeared  to  be 
partners  possessing  the  ordinary  rights  and  subject  to  the 
usual  obligations.  It  is  to  b^  presumed  th&t  Shawhan 
intended  the  public  should  so  understand,  and  that  the  attach- 
ing creditor  did  so  regard  them.  It  may  be  urged  that  such 
an  arrangement  might  lawfully  be  made,  and  consequently 
that  all  persons  dealing  with  the  firm  did  so  with  a  know- 
ledge of  it  subject  to  this  right.  This  is  the  most  plausible 
view  for  the  defendants,  but  I  do  not  regard  it  as  conclusive. 
The  point  is,  in  what  position  did  Shawhan  place  Mendall 
and  Palmer  by  his  acts  and  declarations  ?  It  is  not  what  possi- 
ble contract  they  might  have  made,  but  from  Shawhan's  acts 
how  had  the  public  a  right  to  regard  them  ?  I  think  that  the 
fair  and  reasonable  inference  which  any  business  man  deal- 
ing with  the  firm  would  draw  from  the  acts  and  conduct  of 
Shawhan,  would  be  that  he  had  admitted  Mendall  and  Palmer 
as  partners,  with  the  ordinary  rights  and  subject  to  the  usual 
obligations  incident  to  that  relation.  If  so,  we  cannot  say 
that  the  attaching  creditor  did  not  deal  with  the  firm,  and 
give  them  credit  partly  on  the  supposition  that  he  would  be 
entitled  to  the  preference  which  he  is  now  seeking  to  enforce. 
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It  is  not  unnsnal  to  give  a  firm  credit,  when  the  same  credit 
would  be  withheld  from  either  of  the  individuals  composing 
it,  because  o^  this  known  right  of  preference  to  partnership 
effects.  If  I  am  right 'in  translating  the  acts  of  Shawhan  as 
a  deliberate  and  definite  representation  that  Mendall  and 
Palmer  were  partners,  with  the  usual  rights  and  obligations, 
and  that  the  attaching  creditor  properly  «o  regarded  them, 
and  gave  the  firm  credit  upon  the  faith  of  it,  it  follows  as  a 
necessary  legal  sequence  that  he  cannot  be  permitted  to  deny 
it  to  the  injury  of  the  creditor  upon  the  principle  of  an 
eaioppd  in  pais.  It  is  conceded  that  no  right  could  be 
derived  through  the  nominal  partners,  because  they  possessed 
none,  and  whether  they  claim  or  renounce  all  partnership 
rights  is  of  no  consequence.  The  rights  of  the  attaching 
\  creditors,  must  rest  upon  the  legal  inability  of  Shawhan  to 
;  deny  that  they  possessed  the  rights  requisite  to  sustain  the 
creditors'  claim  to  this  money. 

The  principle  of  estoppel  is  too  well  understood  and  too 
firmly  settled  to  require  the  citation  of  authorities.  De  Zdl 
V.  Odell  (3  Hill,  215)  is  a  leading  authority  in  this  State,  but 
the  principle  has  been  repeatedly  adjudicated  since.  The  rule 
is  always  applied  to  enforce  integrity  and  fair  dealing  in  the 
business  concerns  of  life.  It  prohibits  one  from  denying  his 
declarations  to  the  injury  of  another  who  has  acted  upon  the 
faith  of  them,  and  it  applies  as  well  to  acts  and  conduct  as  to 
declarations.  I  think  also  that  the  application  of  the  rule  to 
a  case  like  the  present  is  in  accordance  with  public  policy,  and 
is  calculated  to  subserve  the  ends  of  justice.  We  cannot,  of 
course,  know  what  the  facts  of  this  particular  case  are,  but  it 
is  palpable  that  a  contrary  rule  might  in  many  cases  work 
great  fraud  and  injustice.  If  secret  agreements  of  an  unusual 
character,  creating  relations  directly  at  variance  with  those 
which  are  apparent,  can  deprive  partnership  creditors  of  that 
preference  which  the  law  declares  just,  and  expose  the  prp- 
perty  to  the  individual  creditors  of  one  of  the  partners,  gross 
frauds  could  be  committed  not  only,  but  the  confidence  of  the 
commercial  comnaunity  would  be  impaired  and  the  business 
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interests  of  the  country  suffer.  All  secret  arrangements 
between  partners  to  the  injury  of  third  peraons  are  void. 

Shawhan  being  estopped  fh>m  denying  the  rights  of  the 
attaching  creditor,  his  assignees  are  alsb  estopped.  They  have 
no  other  or  superior  rights  to  him,  and  they  are  vested  with 
the  property  subject  to  all  equities  against  it  in  his  bands- 
(2  Story  B.,  360, 630 ;  James'  Bankrupt  Law%  36 ;  Benedict's 
U.  S.  Dist.  Oourt  R,  847.)  It  was  admitted  upon  the  argu- 
ment that  if  Mendall  and  Palmer  had  been  in  fact  partnoii, 
the  defendants  would  have  had  no  title»  The  same  result 
must  follow  if  they  are  in  a  position  with  reference  to  ike 
property  where  they  cannot  deny  the  partnership.  These 
views  lead  to  a  reversal  of  both  judgments. 

All  concur. 

Judgments  reversed. 


William  H.  Kissam,  Surviving  Trustee,  etc..  Appellant, «. 
HuBSBT  DiEBKEs  ct  al.,  Bespoudeuts. 

A  condition  attached  to  a  power  of  sale  contained  in  a  trust  deed,  tlial  the 
trustee  shall  only  sell  by  and  with  the  consent  of  the  grantor,  to  be 
manifested  by  his  uniting  in  the  conveyance,  is  valid.  It  is  an  essential 
condition  and  cannot  be  dispensed  with.  If  no  provision  is  made  for 
the  execution  of  the  power  in  case  of  the  d^th  of  the  grantor,  it  is 
extinguished  by  such  death. 

(Argued  May  27, 1872 ;  decided  June  11, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  affirming  a 
judgment  in  favor  of  defendant  Dierkes,  entered  upon  the 
decision  of  the  court  at  Special  Term. 

This  action  was  brought  to  compel  the  specific  perform- 
ance of  a  contract  made  10th  of  August,  1868,  between  plain- 
tiff and  defendant  Dierkes,  for  the  purchase  and  sale  of  a  lot 
of  land  known  as  Ko.  25  Orand  street,  New  York  city,  for 
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the  sam  of  $8,500.  Dierkes  refused  to  perform,  upon  the 
ground  that  the  plaintiff  had  no  power  to  convey. 

Prior  to  1856  Eliza  B.  Holsman  was  the  owner  of  the  pre- 
mises. In  September  of  that  year  she  married  Bichard  S. 
Howell.  In  October  she  and  her  husband  joined  in  a  trost 
deed  of  the  premises  to  Catharine  Holsman  and  plaintiff.  The 
deed  conveyed  the  land  to  the  grantees  in  trust,  to  reoeive  the 
rents  and  profits  and  apply  them  to  the  use  of  Eliza  B.  How- 
ell, during  her  life,  and,^  after  her  death,  to  the  use  of  Bichard 
S.  Howell,  during  his  lift;  or,  in  case  said  Eliza  should  leave 
issue  surviving  her,  then  to  the  use  of  said  Bichard  and  such 
issue  during  the  life  of  Bichard,  and  upon  the  death  of  Bich- 
ard, the  said  Eliza  B.  Howell  not  having  appointed  the  estate 
by  will,  remainder  in  fee  to  her  legal  representatives,  as  in 
the  case  of  intestacy. 

After  making  these  provisions,  the  deed  empowers  the  trus- 
tees, ^^  whenever  they  shall  deem  it  proper  to  do  so,  by  and 
with  the  consent  of  said  Eliza,  manifested  by  her  uniting  with 
them  in  the  execution  of  any  conveyance,  to  grant,  bargain, 
sell,  assign  and  transfer,  absolutely  or  conditionally,  any  part 
or  portion  of  the  estate." 

Oatherine  Holsman  died  in  1868 ;  Eliza  B.  Howell  died 
intestate  in  1864.  The  court  held  that  after  her  death  the 
trustees  had  no  power  to  sell ;  that  the  power  then  lapsed. 

Benjamin  T.  Sisaam  for  the  appellant.  A  grantor  of  a 
power  cannot  limit  its  execution  by  his  own  consent.  (1  B. 
S.,  736,  §  122 ;  Barber  v.  Ciawy,  11  N.  Y.,  397.)  The  power 
of  sale  is  valid,  and  the  surviving  trustee  can  execute  it.  (1 
E.  S.,  732;  BdmorUy.  O'Brien,  12  N.  T.,  394.)  The  rule 
of  the  statute  in  reference  to  powers  is  exclusive  of  all  others. 
{Hmoley  v.  Jamee,  16  Wend.,  137 ;  CcmipbeU  v.  Low^  9  Barb., 
590 ;  Jackson  v.  Edwards,  7  Paige,  399 ;  Hoey  v.  Einny,  25 
Barb.,  399.)  Parties  cannot  agree  upon  any  other  mode  of 
execution.    {Lawrence  v.  F,  L.  amd  T.  Co.,  13  N.  Y.,  211.) 

Oebvm  E.  BrigM  and  Edward  Mitchell  for  the  respond- 
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ents.  Trustees,  when  authorized  to  sell,  can  do  so  only  in 
the  mode  prescribed  in  the  instrument  conferring  the  author- 
ity. (Hill  on  Trustees,  478,  and  cases  cited;  Hawley  v, 
James^  16  Wend.,  61 ;  NicM  v.  Walvx/rth^  4  Den.,  385.) 
The  condition  attached  to  the  power  was  valid,  and  the  power 
was  extinguished  by  the  death  of  Mrs.  Howell.  ( Wrigfd 
V.  Wdkeford^  17  Ves.,  454 ;  Sawhma  v.  Kemp^  3  East,  410 ; 
Doe  Mansfidd  v.  Peachy  2  Maule  &  Selw.,  576 ;  Barber 
V.  Ca/ry^  1  Ker.,  397;  Batermm  v.  D(wis,  3  Madd.,  98; 
Atwater  v.  Birt,  Cro.  Eliz.,  856 ;  Sykes  v.  Clevelandy  3  Law 
J.,  181 ;  Darme  v.  Annas,  Dyer,  218.)  The  power  given  to 
the  Supreme  Court  to  supply  a  defective  execution  of  a 
power,  relates  merely  to  the  manner  of  execution.  (1  R.  S., 
736,  §§121,  131, 132 ;  Gruffer  y.  JoneSy  18  Barb.,  472;  Cocke- 
rel V.  Cholmeleyy  1  Bus.  &  Myl.,  418.) 

Rapallo,  J.  The  power  authorized  the  trustees  to  sell  the 
trust  property  only  by  and  with  the  consent  of  Mrs.  Howell, 
to  be  manifested  by  her  uniting  with  them  in  the  conveyance. 
This  was  a  valid  condition  attached  to  the  power.  Mrs.  How- 
ell was  thereby  guarded  against  any  sale  being  made  without 
her  personal  sanction.  Such  must  be  deemed  to  have  been 
her  intention  in  annexing  this  condition  to  the  power.  No 
provision  is  made  for  the  execution  of  the  power  in  case  of 
her  decease.  It  could,  therefore,  only  "be  executed  in  her  life- 
time. There  is  nothing  in  the  Revised  Statutes  which  pro- 
hibits the  annexing  of  such  a  condition,  or  permits  it  to  be 
disregarded.  Mere  formalities  prescribed  by  the  grantor  as 
to  the  manner  of  executing  a  power,  may  be  dispensed  with, 
but  essential  conditions  cannot.  Section  120,  2  R.  S.,  736, 
clearly  recognizes  the  right  of  the  grantor  to  annex  conditions, 
and  permits  such  only  as  are  merely  nominal,  to  be  disre- 
garded. This  condition  is  not  of  that  character.  Section  121 
expressly  requires  that,  with  the  exception  mentioned,  the 
intentions  of  the  grantor  as  to  the  conditions  of  the  exe- 
cution of  a  power  shall  be  observed.  Section  122  relates 
merely  to  the  manner  of  authenticating  the  consent  of  a  third 
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party,  when  such  consent  is  a  condition.  Whether  one  of  the 
grantors  of  the  power  would  come  nnder  the  designation  of 
^  a  third  party  as  used  in  that  section,  is  not  very  material  to 
the  present  case,  though  we  think  that  the  correct  construc- 
tion of  the  section  would  require  on  aflirmative  answer  to 
that  question  if  it  arose.  The  section  relates  to  the  execution 
of  the  power  and  not  to  its  creation.  To  a  deed  in  execution 
of  a  power  of  sale,  the  necessary  parties  would  be  the  donee 
of  the  power  and  his  grantee.  The  grantor  of  the  power 
would  be  a  third  party. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Alexakdeb  Gutchess,  Appellant,  v.  Geoege  B.  Daihsls  et 

al.,  Bespondents. 

The  right  of  set-ofiT  may  be  waived  by  the  party  entitled  to  it,  and  where 
he  for  a  valuable  consideration  by  an  agreement  deliberately  made  con- 
tracts to  waive  it,  the  agreement  is  binding,  and  he  is  estopped  from 
thereafter  asserting  the  right. 

G.  and  T.,  plaintiff's  assignors,  were  indebted  to  defendants,  which  debt 
they  were  unable  to  pay,  they  thereupon  entered  into  an  agreement 
with  defendants  by  which  the  latter  upon  being  secured  against  losses, 
agreed  to  make  advances  upon  the  purchase  of  produce  by  the  former 
to  the  amount  of  its  cost,  which  was  to  be  consigned  to  them  for  sale 
on  commission,  they  to  have  the  usual  commissions  thereon,  one-half  of 
the  net  profits  to  be  applied  upon  the  debt,  and  the  other  half  to  be 
paid  to  the  consignors ;  defendants  expressly  agreeing  that  they  would 
retain  but  one-half,  nor  seek  to  set-off  their  debt  against  the  other 
half.  Under  the  agreement  G.  and  Y.  purchased  and  shipped  to  defend- 
ants a  boat  load  of  wheat  which  was  sold  at  a  profit.  In  an  action  to 
recover  the  one-half  thereof  defendants  pleaded  their  debt  as  a  set-off. 
Ebldf  that  the  agreement  was  for  a  sufficient  consideration,  and  that 
defendants  were  thereby  estopped.  (The  cases  bearing  upon  this  ques- 
tion collated  and  discussed.) 

(Submitted  June  8, 1872 ;  decided  June  11, 1872.) 
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Apfbal  from  order  of  the  G^eral  Term  of  the  Snpreme 
C!oart  in  the  fourth  judicial  department,  reversing  a  judg* 
ment  in  favor  of  plaintiff  entered  npon  the  report  of  a  referee 
and  granting  a  new  trial. 

The  action  was  brought  to  recover  the  sum  of  $748«72, 
being  one-half  of  the  net  profits  claimed  to  belong  to  plain- 
tiff as  the  assignee  of  the  firm  of  Gutchess  &  Yawger,  as 
their  share  of  the  net  profits  arising  from  the  sale  of  one  boat 
load  of  wheat  consigned  by  them  to  defendants,  and  received 
and  sold  by  defendants  as  commission  merchants. 

On  the  29th  day  of  July,  1867,  Gutchess  &  Yawger  con- 
tracted with  the  defendants,  that  they  should  purchase  grain 
at  Port  Byron,  IT.  Y.,  and  other  places,  and  ship  the  same  to 
the  defendants  at  New  York  city,  and  that  G.  &  Y.  should 
draw  drafts  upon  said  defendants  for  money  to  pay  for  said 
grain.  Gutchess  &  Yawger  also  agreed  to  and  did  place  in 
the  hands  of  the  defendants  certain  promissory  notes,  to  the 
amount  of  $5,000,  which  were  to  be  held  as  collateral  security 
for  any  losses  that  might  occur  in  this  transaction. 

Defendants  agreed  to  accept  drafts  drawn  by  G.  &  Y.  on 
them  for  the  money  expended  in  the  pnrehaae  of  said  grain, 
and  pay  the  same,  and  to  accept  the  grain  and  sell  the  same 
for  said  Gutchess  &  Yawger  for  their  usual  commission. 

It  was  also  agreed  that  defendants  should  apply  one-half 
of  the  net  profits  arising  from  the  purchase  and  sale  of  said 
grain  to  the  payment  of  certain  indebtedness  of  said  Gutchess 
&  Yawger  to  defendants  (which  indebtedness  was  then  past 
due  and  amounted  to  $4,403.81) ;  the  other  half  to  be  paid 
to  Gutchess  &  Yawger,  and  not  to  be  otherwise  applied  by 
defendants.  Defendants  expressly  agreeing  that  they  will 
not  seek  to  set-off  their  debt  against  it. 

In  pursuance  of  this  contract,  G.  &  Y.  purchased  7,236 
bushels  and  fifty-eight  pounds  of  wheat  in  August,  1867, 
and  shipped  the  same  to  defendants ;  defendants  received  and 
sold  the  same,  and  the  net  profits,  over  and  above  all  changes, 
commissions  and  deductions  to  be  made  therefrom,  was 
$1,497.44. 
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Defendants,  on  the  21st  of  Augost,  1867,  credited' G.  &  Y. 
one-half  of  the  net  profits,  $748.72,  and  applied  it  on  the 
debt  of  G.  &  Y.  to  them  as  agreed. 

On  the  7th  of  September,  1867,  G.  &  Y.  demanded  the 
other  half  of  the  profits,  which  defendants  refused  to  pay 
over  to  them. 

The  referee  decided  that  plaintiff  was  entitled  to  judg- 
ment for  the  one-half  of  the  net  profits  and  interest,  and 
judgment  was  entered  accordingly. 

JS.  V.  Howland  for  the  appellant.  The  right  of  set-off  is 
a  statutory  one  and  may  be  waived  by  agreement.  {Hennis 
V,  Paiffe,  3  Wheat.,  275;  Waterman  on  Set-offs,  10-12.) 
The  contract  to  waive  it  is  binding.  (Waterman  on  Set-offs, 
631.)  The  avails  of  the  grain  belonged  to  Gutchess  &  Yaw- 
ger ;  it  was  not  a  debt,  and  defendants  could  not  appropriate 
it  without  permission.  {Oatell  v.  JSrotighy  24  How.,  274; 
JFrast  V.  Mb  Cargery  14  id.,  131 ;  ffawe  v.  Saverj/y  49  Barb., 
403.) 

Miller  dh  Hawley  for  the  respondents.  The  property 
vested  in  defendants  upon  its  delivery  to  the  carrier.  {Gros 
Vendor  v.  PhUi/pSy  2  Hill.,  147 ;  Hdbrook  v.  Wrighty  24 
Wend.,  169 ;  Anderson  v.  Clarky  2  Bing.,  20.)  Defendants 
have  a  legal  right  to  set-off  the  prior  indebtedness.  (7  Pick., 
214,  220 ;  Downer  v.  Eggleatony  15  Wend.,  51 ;  Barb.  Law 
of  Selroffs,  93,  109,  137 ;  McOillivny  v.  Simpeony  2  C.  & 
P.,  320 ;  9  Dowl.  &  Ey.,  35 ;  Waterman  on  Set-offs,  638, 
§  579,  and  cases  cited ;  2  Par.  on  Oon.,  248,  249 ;  ZoveU  v. 
JKn^,  16  Ind.,  464;  JSlard  v.  JTorr,  1  East,  375;  OomforU 
V.  jRwetty  2  M.  T.,  510;  Mayer  v.  iTtkw,  8  Moore,  275 ;  11 
Brigham,  311 ;  Code,  §§  150,  274";  Waterman  on  Set-offs, 
etc.,  359,  §§  305, 306 ;  Code,  §  129,  sub.  1 ;  7  Pick.,  214, 220.) 

Allen,  J.  This  case  presents  but  a  single  question,  and 
that  is,  whether  a  party  can  be  deprived  of  the  legal  right  of 
set-off  by  an  agreement  deliberately  m^e  upon  a  good  con- 
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sideration.  The  right  of  set-oflf  in  the  case  of  cross-debts  is 
given  by  law  for  the  benefit  of  parties  having  mutual  deal- 
ings, and  to  avoid  a  multiplicity  of  actions.  It  is  a  proceed- 
ing by  which  equity  can  be  done  between  suitors  at  law.  But 
like  every  other  benefit  or  privilege  conferred  by  law,  it  may 
be  waived  by  the  party  entitled  to  it.  In  courts  of  law,  a 
defendant  may  set-off  any  claim  which  he  has  against  the 
plaintiff,  which  is  within  the  statute  of  set-off,  or  bring  an 
independent  action,  at  his  election. 

The  general  doctrine,  that  an  individual  may  waive  any 
statutory  or  constitutional  provision  intended  for  his  benefit, 
is  well  settled.  {Embury  v.  Connor^  3  Comst.,  511 ;  Kimr 
hall  v^  Mungei*^  2  Hill,  364.)  The  right  to  set-off  is  not  an 
exception  to  the  general  principle.  All  that  the  party  waiv- 
ing the  right  to  set-off  a  demand  against  the  claim  of  the 
plaintiffs,  in  an  action  in  which  it  is  allowable,  or  omitting  to 
exercise  it,  loses,  is  that  one  remedy  for  the  collection  or  sat- 
isfaction of  his  debt.  There  is  nothing  in  the  policy  of  the 
law  to  require  a  creditor  to  collect  his  debt,  or  enforce  a  claim 
against  his  debtor  in  any  particular  manner,  or  at  the  first 
opportunity,  and  there  is  nothing  unusual  or  against  public 
policy  in  the  waiving  of  the  right  of  set-off,  whether  done  vol- 
untarily or  pursuant  to  an  agreement  made  upon  a  good  con- 
sideration.   The  case  is  a  simple  one. 

The  plaintiff's  assignors  were  debtors  to  the  defendants,  the 
result  of  their  commercial  dealings,  in  a  large  sum  past  due, 
and  were  embarrassed  in  their  circumstances,  and  unable  to 
pay,  or  even,  as  it  would  seem,  to  continue  business.  It  was 
for  the  interest  of  both  debtors  and  creditor  that  the  former 
should  be  enabled  from  their  future  earnings  to  pay  off  their 
indebtedness,  but  to  do  this,  they  must  have  a  credit,  and  be 
enabled  from  their  earnings  to  support  themselves  and  fami- 
lies and  devote  a  share  of  the  profits  of  their  business,  if  a 
profit  should  be  realized,  to  purposes  other  than  the  payment 
of  their  indebtedness  to  the  defendants.  Their  credit  was  to 
be  kept  good,  or  re-established  with  others,  and  both  debtor 
and  creditor  might  well  look,  in  making  an  arrangement,  to 
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the  substantial  business  interests  of  the  debtor,  as  well  as  to 
the  payment  of  a  single  debt.  An  arrangement  was  accord- 
ingly made  by  which,  npon  being  secured  against  losses,  the 
defendants  undertook  to  make  advances  upon  the  purchase  of 
produce,  by  their  debtors  to  the  amount  of  its  cost,  to  be  con- 
signed to  them  for  sale  on  commission,  and  they  to  receive 
the  usual  commission  upon  the  sale,  and  to  be  entitled  to 
apply  one-half  of  the  net  profits  to  the  payment  of  their  debt, 
and  pay  the  other  half  to  the  consignors,  their  debtors, 
expressly  agreeing  that  they  would  not  retain  but  one-half,  or 
seek  to  set  oS  their  debt  against  the  other  half.  The  consider- 
ation for  the  agreement  was  suflSicient  in  the  law.  The  commis- 
sions and  their  earnings  in  the  business,  and  interest  upon  the 
advances,  was  a  sufiBlcient  consideration,  aside  from  the  addi- 
tional security  they  got  upon  the  services  and  labor  of  the  debt- 
ors and  their  future  earnings.  It  was  certainly  an  agreement 
which,  as  honorable  men,  the  defendants  should  have  kept. 
It  is  true  that  they  allege  a  violation  of  the  agreement  by 
the  debtors  as  an  excuse  for  their  disregard  of  their  under- 
taking, but  the  referee  has  not  found  this  allegation  true,  and 
the  evidence  does  not  satisfactorily  establish  it.  The  sole 
question  with  us,  however,  is  as  to  the  legal  e£Eect  of  the 
arrangement  rather  than  the  honorary  obligations  resulting 
from  it.  The  mutual  promises  and  the  benefits  secured  to 
the  defendants  constituted  an  ample  consideration  to  support 
any  lawful  undertaking  that  they  might  have  assumed  as  a 
part  of  the  agreement.  It  certainly  was  sufficient  to  hold 
them  to  a  performance  of  every  part  of  it,  unless  the  promise 
not  to  retain  one-half  of  the  profits  to  apply  on  the  old  debt 
is  an  exception. 

The  court,  in  Elcmd  v.  Kaa^  (1  East.,  375),  regarded  a  sim- 
ilar contract  valid,  so  as  to  entitle  the  promisee  to  damages 
sustained  by  not  receiving  the  ready  money  as  promised. 
Unless  the  authorities  are  decisive  to  the  contrary,  a  party 
should  be  held  estopped  by  his  solemn  agreement  made  upon 
a  sufficient  consideration  from  asserting  a  privilege  or  right 
which  he  may  lawfully  waive  in  a  matter  not  affecting  public 
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interests  or  policy.  If  the  defendants  have  induced  the 
assignors  of  the  plaintiff  to  enter  upon  a  course  of  action,  and 
engage  in  a  commercial  adventure  for  the  mutual  benefit  of 
both,  and  to  assume  the  risks  and  undertake  the  labor  inci- 
dent to  it,  upon  the  faith  of  their  promise  to  do  or  forbear  an 
act  lawful  in  itself,  they  should  upon  principle  and  within 
well-established  rules  be  estopped  from  taking  action  incon- 
sistent with  their  promise,  to  the  prejudice  of  the  promisee. 

An  early  case  which  has  been  supposed  to  bear  upon  the 
question  is  Atkinson  v.  Elliott  (7  T.  R.,  374),  and  involved 
the  right  of  set-off  as  against  assignees  in  bankruptcy.  The 
bankrupt  was  indebted  to  the  defendants  in  two  amounts, 
payable  at  different  times.  After  the  first  debt  became  due 
he  lodged  in  the  creditors'  hands  a  bill  of  exchange  for  a 
larger  sum,  which  would  become  due  before  the  second  debt 
would  be  payable,  and  took  from  the  creditors  a  promise  to 
pay  the  difference  between  the  bill  and  the  first  debt,  when 
the  bill  should  be  paid.  After  the  payment  of  the  bill  to  the 
defendants,  and  before  the  second  debt  became  due,  the 
debtor  became  bankrupt,  and  the  court  held  that  the  creditor 
might  retain  the  surplus  of  the  \bill  to  satisfy  the  demand  on 
the  bankrupt  lastly  becoming  due.  It  was  decided  upon  the 
statute  (5  Geo.  II,  ch.  30,  §  28),  authorizing  in  case  of  bank- 
ruptcy a  set-off,  where  there  are  either  mutual  credits  or 
mutual  debts  between  the  bankrupt  and  any  other  person, 
and  upon  the  authority  of  Ex  parte  Prescot  (1  Atk.,  230),  in 
which  no  question  akin  to  that  made  here  was  involved.  The 
court  did  not  pass  upon  the  effect  of  an  agreement  not  to 
claim  a  set-off  as  between  the  parties,  but  adjudicated  the 
rights  of  the  parties  under  the  bankrupt  acts.  There  was  no 
express  promise  not  to  set  off  the  one  debt  against  the  other, 
although  the  parties  only  contemplated  a  provision  for  the 
debt  first  becoming  due,  and  at  the  time  of  the  bankruptcy 
and  the  commencement  of  the  action  by  the  assignees  the 
second  debt  which  was  set  off  had  not  become  due,  and  the  set- 
off would  not  have  been  allowed  between  the  original  parties. 
Elandy.  Kwrr  (1  East.,  375)  is  the  leading  case,  and  that  upon 
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the  authority  of  which  the  subsequent  cases  relied  upon  by  the 
defendant  were  decided.  That  was  assumpsit  for  goods  sold 
and  delivered  to  be  paid  for  on  request.  Plea,  a  set-off  upon 
various  bills  of  exchange,  and  for  money  had  and  received. 
KepUcation,  that  at  the  time  of  the  sale  it  was  agreed  that 
the  defendant  should  pay  for  the  goods  in  ready  money.  To 
this  replication  there  was  a  demurrer  upon  which  judgment 
was  given  for  the  defendant.  The  court  decided  that  at  the 
time  of  the  commencement  of  the  action  there  was  a  debt  due 
from  the  plaintiff  to  the  defendant  capable  of  being  set  off 
under  statute.  (2  Geo.  11.)  All  the  court  say,  bearing  upon 
the  question  presented  here,  is,  that  '^  the  form  of  the  plea 
was  an  order  to  set  off  and  allow  out  of  the  debt  due  to  the 
defendant,  so  much  as  the  damages  sustained  by  the  plaintiff, 
assented  to  by  the  defendants,  not  performing  his  promises, 
and  in  estimating  the  plaintiff's  damages  in  this  case,  the  jury 
would  take  into  consideration  the  loss  he  had  sustained  by 
non-payment  of  the  ready  money."  It  was  of  this  case  that 
Lord  Ellsnbobough,  Ch.  J.,  said :  "  I  defer  to  the  authority, 
but  am  not  convinced  by  it."  {Fair  v.  Mclver^  16  East.,  130.) 
In  the  case  last  cited,  which  was  by  the  assignees  of  a  bank- 
rupt to  recover  for  goods  sold,  to  be  paid  for  on  delivery,  the 
set-off  of  a  bill  of  the  bankrupt  was  disallowed,  for  the  reason 
that  the  defendants  did  not  hold  it  in  their  own  right.  The 
same  judgment  that  was  given  in  Eland  v.  KarVy  might  have 
been  given  for  the  reasons  assigned  for  a  like  judgment  in  the 
subsequent  cases  of  Comforth  v.  Rivett  (2  M.  &  Sel.,  510) 
and  Hogam,  v.  Shorb  (24  Wend.,  458),  to  wit,  that  the  seller 
of  goods  to  be  paid  for  in  cash  on  delivery,  by  parting  with 
his  goods  without  receiving  the  money,  waived  the  condition. 
He  had  the  remedy  in  his  own  hands,  and  was  not  obliged  to 
part  with  his  g^ods  until  the  price  was  paid.  It  was  not  the 
case  of  an  agreement  respecting  cross  debts.  Mayer  v.  Nias 
(1  Bing.,  311)  was  the  same  in  principle  as  Comforth  v. 
Hwett.  It  was  a  sale  of  goods  for  ready  money,  and  the 
purchasers  paid  for  them  by  delivering  to  the  seller's  agent  a 
dishonored  bill  of  the  vendor,  which  the  seller  at  first  refused 
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to  take,  but  which  he  afterward  took  and  kept ;  and  it  was 
under  these  circnmstances  that  the  assignees  in  bankmptcy 
of  the  seller  were  not  allowed  to  recover  for  the  goods.  In 
the  cases  already  referred  to  there  was  no  promise  or  agree- 
ment looking  to  mutual  credits,  nor  an  agreement  not  to  set 
off  one  debt  against  another.  The  transaction  did  not  con- 
template the  creation  of  a  debt  upon  the  one  side,  but  for 
payment  at  the  time  of  the  delivery  of  the  goods.  The  later 
case  of  McOiUivray  v.  Sifnson  (2  0.  &  P.,  320)  was  some- 
what different  in  its  circumstances,  but  went  off  on  the 
authority  of  JSlandY.  Ka/rr^  Comforth  v.  JSivetty  and  Mayer 
V.  NidS  {mpra).  It  was  an  action  by  the  assignees  of  Inglis 
and  another,  bankrupts.  The  bankrupts,  imder  the  firm 
name  of  Inglis  &  Co.,  were  indebted  to  the  defendant  in  the 
sum  of  £418  4«.  2^2.,  and,  as  successors  of  the  firm  of  Inglis, 
Ellice  &  Co.,  they  owed  him  £1,844  7«.  6rf.,  and  were  insol- 
vent. Being  so  indebted,  they  consigned  certain  timber  to 
the  defendant  for  sale,  upon  his  undertaking  to  account  for 
aiid  pay  over  the  proceeds  of  the  sale  without  deducting 
therefrom  the  sums  of  money,  or  either  of  them,  so  due  to 
him.  Chief  Justice  Abbott,  at  nidpriuSy  held  that  the  pro- 
mise not  to  set  off  th^  new  debt  was  not  binding,  but  that 
the  debt  of  the  old  firm  could  not  be  set  off.  On  being 
reminded  that  the  latter  debt  had  been  assumed  by,  and  was 
the  debt  of  the  new  firm,  the  chief  justice  said  that  if  it  were 
so,  the  two  promises  must  be  set  against  each  other,  and  the 
parties  left  to  their  legal  rights ;  and  that,  by  the  old  rule> 
the  debt  of  three  could  not  be  set  off  against  two.  A  tech- 
nical rule  was  allowed  to  prevail  against  the  equitable  rights 
of  the  party  contending  with  assignees  in  bankruptcy,  to  the 
end  that  a  promise  made  upon  a  good  consideration  might 
not  be  entirely  without  effect.  A  rule  nisi  for  a  new  trial 
was  refused  solely  on  the  authority  of  the  cases  before  referred 
to,. which  were  entirely  dissimilar  in  their  circumstances,  and 
governed  by  a  different  principle. 

The  equity  case  of  Taylor  v.  OJcey  (13  Vesey,  180)  was 
decided  in  deference  to  the  opinion  of  Lord  Kenyok  in 
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Zechmere  v.  Hawkins  (2  Esp.,  626),  but  not  in  harmony  with 
the  present  role  in  equity,  which  will  not,  in  all  eases  of 
eross-demands,  allow  a  -set-oflE ;  but  only  when  equitable 
ground  can  be  shown  for  protection  against  his  adversaries' 
demand.     (Story  Eq.  Jur.,  §  1436.) 

A  single  case  in  .our  own  courts  needs  to  be  referred  to. 
{Downer  v.  EgglesUm^  15  W.  K.,  51.)  The  marginal  note 
by  the  reporter  justifies  the  claim  made  by  the  defendant  in 
this  action,  but  it  is  not  supported  by  the  case  and  the  prevail- 
ing opinion  of  the  chancellor.  The  action  was  upon  a  written 
instrument,  by  which  the  defendant  agreed  to  account  for 
certain  timber  belonging  to  the  plaintiff  if  he  should  dispose 
of  it  to  the  full  amount  of  the  proceeds,  deducting  charges, 
etc.  The  defendant  pleaded  the  general  issue,  with  a  notice 
that  he  would  prove  that  the  plaintiff  had  agreed  that  the 
proceeds  of  the  lumber  should  be  applied  to  the  payment  of 
a  bond  of  the  plaintiff,  held  by  the  defendant.  On  the  trial 
the  defendant  gave  evidence  tending  to  prove  the  agreement 
as  alleged ;  and  the  plaintiff  gave  evidence  inconsistent  with 
that  given  in  behalf  of  the  defendant.  The  circuit  judge 
held  that  the  bond  could  not  be  set  off  against  the  claim  of 
the  plaintiff  under  the  statute  of  set-off;  but  if  the  agreement 
was  made  as  alleged  by  the  defendant  it  should  be  allowed, 
and  submitted  that  question  to  the  jury  who  found  against  the 
defendant.  On  a  motion  for  a  new  trial  the  Supreme  Court 
held  that  the  circuit  judge  erred  in  his  construction  of  the 
statute,  and  that  the  bond  was  a  proper  set-off  in  the  action ; 
but  refused  a  new  trial  on  the  ground  that  the  jury  necessa- 
rily found  that  an  arrangement  had  been  made  by  which  the 
lumber  was  not  to  be  applied  to  the  payment  of  the  bond. 
Upon  a  writ  of  error  to  the  Court  for  the  Correction  of  Errors 
the  chancellor  gave  the  prevailing  opinion,  and,  after  citing 
some  of  the  English  cases  with  approval,  refers  to  the  fact 
that  the  alleged  agreement  was  made,  if  at  all,  before  the 
first  installment  upon  the  plaintiff's  bond,  sought  to  be  set 
off,  had  become  due ;  that  the  plaintiff  was  under  the  same 
obligation   to  pay  his  bond  at  the  time  appointed  as  the 
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^  "  ■     - 

defendant  was  not  to  apply  the  avails  of  the  lumber,  and  that 
the  law  knew  no  diflFerence  in  the  obligation  of  one  party  to 
keep  hie  promise  more  than  another.  He  intimates,  however, 
that  if  there  was  some  subsequent  agreement  between  the 
parties  that  the  plaintiff  should  not  be  required  to  per- 
form his  engagement,  as  contained  in  the  condition  of  the 
bond,  it  might  be  different,  and  says  that  it  was  not  pre- 
tended that  there  was  any  such  agreement  either  express 
or  implied.  He  further  says:  "It  is  not  alleged  that  at 
this  time  (in  December  when  the  accountable  receipt  was 
given)  there  was  any  agreement,  if  the  timber  was  not 
sold  and  the  money  received  before  the  bond  became 
due,  that  the  money  should  be  paid  over  to  the  plaintiff, 
leaving  the  installment  due  to  the  defendant  on  the  first  of 
January  unpaid."  He  shows  very  clearly  that  such  is  not 
the  legal  efiect  of  the  undertaking  of  the  defendant  as 
expressed  in  the  receipt,  and  rests  his  opinion  upon  this  branch 
of  the  case,  that  this  receipt  was  the  consummation  of  a  new 
arrangement,  and  superseded  a  former  agreement  in  which  it 
was  claimed  the  agreement  not  to  apply  the  proceeds  of  the 
lumiber  upon  the  bond  was  made,  and  that  in  fact  there  was 
no  agreement  which  forbid  the  set-off.  This  opinion  was  con- 
curred in  by  the  president  and  fourteen  senator&  Eleven 
senators  were  for  an  affirmance  of  the  judgment  of  the 
Supreme  Court,  upon  the  ground  taken  at  the  circuit,  that  a 
set-off  was  not  admissible  in  the  action.  The  case  is  not  an 
authority  upon  any  question  presented  by  this  appeal,  except 
as  the  opinion  of  the  Supreme  Court  upon  the  abstract  propo- 
sition in  favor  of  the  plaintiff  here,  and  the  intimation  of  the 
chancellor  that  in  a  case  like  this  a  valid  agreement  might  be 
made  not  to  set  off  a  demand  against  the  plaintiff's  debt 
Here  the  debt  of  the  plaintiff's  assignors  to  the  defendants 
was  past  due  at  the  time  of  the  agreement,  and  their  promise 
had  already  been  broken,  and  the  arrangement  necessarily  con- 
templated their  inability  to  pay  at  any  particular  time  in  the 
future,  and  that  indulgence  was  to  be  given ;  and  that  the 
debtors  should,  to  a  limited  extent,  have  the  benefit  of  their 
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earnings  which  should  come  to  the  defendants'  hands,  free  of 
all  claim  of  the  latter  to  apply  them  upon  their  debt.    But 
we  have  a  direct  authority  adverse  to  the  claim  of  the  defend- 
ants, and  the  effect  claimed  from  the  English  cases  in  Hennisa 
V.  Page  (3  Whar.,  276),  approved  in  Lovden  v.  Tiffany  (5 
W.  &  S.,  367).    The  decision  is  well  expressed  in  the  syllabus 
of  the  case  as  follows :  '^  In  debt  on  bond  by  A.,  assignee  of 
B.,  the  obligee,  against  C,  the  obligor,  it  appeared  that  at  the 
time  of  giving  the  bond  a  settlement  was  made,  and  releases 
executed,  of  all  claims  which  A.  and  B.  had  against  C,  and 
which  0.  had  against  A. ;  and  A.  having  said,  'Kow  you  will 
go  and  buy  another  judgment  against  me,'  G.  replied,  ^  I  will 
not  buy  any  judgment  against  you  ;  I  will  pay  the  bond  when 
it  becomes  due.'    Held  that  after  this  agreement,  G.  could 
not  set  off  a  judgment  against  B.,  which  was  assigned  to  him 
after  the  execution  of  the  bond."    The  judge,  in  assigning 
the  reasons  for  the  judgment,  reviews  the  cases  cited  to  us, 
and  is  of  the  opinion  that  if  in  Eland  v.  Karr  there  had 
been  an  express  agreement  not  to  purchase  and  set  off  other 
claims,  the  decision  would  have  been  different,  but  irrespec- 
tive of  that  consideration,  he  said  the  court  was  neither  tram- 
melled by  the  authority,  nor  convinced  by  the  reasoning  of 
the  cases  cited.     He  was  of  the  opinion  that  ^^  a  court  of  jus- 
tice was  never  better  employed  than  in  sustaining  the  prin- 
ciples of  good  faith,  and  in  discountenancing  fraud  or  breach 
of  contract."     The  plaintiff  here  stands  in  the  place  of  his 
assignors,  who  were  probably  compelled  to  make  the  assign- 
ment to  avail  themselves  of  the  provision  for  their  necessities, 
which  they  had  expected  and  were  entitled  to  receive  from 
the  defendants. 

The  exclusion  of  the  evidence  offered  to  prove  the  circum- 
stances attending  the  withdrawal  of  Houghtaling  from  the 
employ  of  Gutchess  &  Yawger  was  not  erroneous,  and  the 
evidence,  if  it  had  been  admitted,  could  not  have  varied  the 
result.  Houghtaling  was  the  mere  clerk  and  agent  of  Gutchess 
<^  Yawger,  and  had  no  interest  in  the  business  as  a  partner 
or  otherwise.    The  retention  of  his  services  hy  Gutchess  & 
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Yawger  was  no  part  of  the  contract,  and  his  agency  was  not 
necessary  to  the  substantive  performance  of  the  agreement  by 
the  contrary  parties.  The  only  effect  claimed  now  for  the 
offered  evidence  is,  that  it  would  have  tended  to  prove  a  com- 
plicity of  Qutchess  &  Yawger  with  Houghtaling  in  a  breach 
of  the  contract,  but  the  answer  to  that  is,  if  it  should  be  con- 
ceded that  such  would  be  the  tendency  of  the  evidence,  which 
is  not  very  apparent,  that  the  referee  has  not  found  any  such 
agreement  as  is  claimed  by  the  defendants,  and  therefore 
there  could  be  no  breach. 

The  order  of  the  Supreme  Court,  granting  a  new  trial, 
must  be  reversed,  and  the  judgment  on  the  report  of  the 
referee  affirmed. 

All  concur,  except  Foloeb,  J.,  not  voting. 

Order  reversed  and  judgment  accordingly. 


The  ^Etna  Insurance  Company,  Respondent,  v.  Williaic 

A.  Wheeler  et  al..  Appellants. 

1  Where  a  common  carrier  contracts  for  the  transportation  of  freight  over 
his  route,  and  for  the  delivery  thereof  to  another  carrier  to  be  forwarded 
over  connecting  lines  to  its  ultimate  destination,  the  fact  that  the  con- 
tract fixes  the  price  for  the  entire  carriage  does  not  make  the  contract 
a  through  contract,  so  as  to  entitle  the  succeeding  carriers  to  the  benefit 
of  exceptions  from  liability  contained  in  the  contract. 
Where  there  is  an  agreement  between  two  common  carriers,  operating 
connecting  lines,  for  the  carriage  of  freight  over  both  routes  at  an 
agreed  price  to  be  divided  between  them,  and  where  they  have,  at  the 
point  of  connection,  a  warehouse  used  in  common  for  the  transfer  of 
freight  from  one  line  to  the  other,  the  expenses  of  handling  being  paid 
in  common,  a  delivery  of  freight  at  the  warehouse  by  one  carrier  des- 
tined to  pass  over  the  line  of  the  other,  with  notice  to  the  latter  of  its 
arrival  and  ultimate  destination,  places  it  in  the  possession  of  the  latter, 
and  imposes  upon  him  the  duties  and  liabilities  of  a  common  carrier 
in  reference  thereto. 

Argued  May  81,  1872 ;  decided  June  11,  1872.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  reversing  a  judgment 
in  favor  of  defendants  entered  upon  the  report  of  a  referee 
and  directing  a  new  trial. 

The  action  was  brought  to  recover  the  amount  of  insurance 
paid  by  plaintiff  upon  a  quantity  of  flour  shipped  at  Mil- 
waukie  for  Boston,  and  alleged  to  have  been  destroyed  by 
fire  at  Ogdensburgh  while  in  the  possession  of  the  defendants 
as  common  carriers.  The  flour  was  shipped  upon  one  of  the 
boats  of  the  Northern  Transportation  Company,  which  com- 
pany ran  a  line  of  propellers  from  Milwaukie  to  Ogdensburgh, 
where  it  connected  with  the  Northern  Central  railroad  for 
Boston.  The  road  was  run  and  operated  by  defetidants. 
The  railroad  and  propeller  line  ran  in  connection  under  a 
pro  rata  agreement  as  to  freight.  The  substance  of  the  bill 
of  lading  and  the  facts  pertinent  to  the  qtiestions  decided 
appear  in  the  opinion. 

Z.  Haahrouclti  Jr,^  for  the  appellants.  Defendants'  delay, 
after  notice  from  the  Northern  Transportation  Company,  in 
forwarding  the  flour  cannot  make  it  liable.  (  Wibyert  v.  N". 
T.  dk  E,  R,  E.  Co.,  12  N.  Y.,  245.)  The  special  exemption 
against  loss  by  fire  in  the  bill  of  lading  was  valid.  (Dorr  v. 
New  Jersey  Steam  Navigation  Company^  1  Kernan,  485  ; 
JSissell  V.  N.  T.  Central,  25  N.  T.,  442 ;  Lee  v.  Marsh,  43 
Barb.,  102;  Steinway  v.  Erie  By.  Co.  [Ct  of  Appeals],  N. 
T.  Transcript,  April  17, 1871.)  This  was  an  entire  contract  to 
carry  the  fiour  from  M.  to  B.,  which  the  Northern  Trans- 
portation Company  was  obliged  to  fulfill.  {HusseU  v.  Liv- 
ingston^ 16  N.  T.,  515.)  If  defendants  were  subject  to  any 
duty  or  responsibility  in  respect  to  the  flour,  it  was  only 
under  the  contract  of  the  Northern  Transportation  Com- 
pany with  the  owner,  and  defendants  are  entitled  to  the  bene- 
fit of  all  stipulations  in  such  contract  affecting  its  liability. 
{Manhattan  OH  Co.  v.  Cam.  &  Am.  JR.  R.  Co.,  52  Barb.,  73 ; 
6  Abb.  Pr.  E.  [N.  S.],  289;  CoUins  v.  B.  &  Ex.  B.  Co.,  25 
L.  J.  R.  Exch.,  185 ;  29  id.,  41 ;  7  H.  L.  Cases,  194  ;  Bald- 
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win  V.  V.  S.  Td.  Co.y  1  Lans.,  130 ;  Thornton  Check  v.  Lit- 
He  Miami  JR.  B.  Co.^  7  Am.  Keg.,  427 ;  Caason  v.  Ot.  W.  R. 
Co.,  5  H.  &.  N.,  274;  MoMvUm  v.  M.  S.  <&  N.  L  R.  R. 
Co.,  16  Mich.  [3  Jerm.],  79,  123  ;  Magee  v.  Cam.  <&  Am.  R. 
R.J  Albany  Law  Journal,  Sept.  9, 1871,  p.  113.) 

Oeorge  B.  HHHba/rd  for  the  respondent.  Defendants  are 
liable  as  common  carriers,  as  receivers  they  were  not  officers 
of  the  court,  if  they  were  they  would  be  liable  in  this  action. 
(Sprague  v.  Smith,  29  V.,  421 ;  Blum^enthal  v.  Brainerd,  38 
id.,  403 ;  Lamfphier  v.  Buckfkighamy  33  Conn.,  237 ;  Bogers 
V.  Wheeler,  43  N.  T.,  598.)  The  flour  when  burned  was  in 
defendants'  possession  as  common  carriers,  and  they  were 
liable  to  plaintiffs  for  its  loss.  {Ha^t  v.  W.  B.  B.  Co.,  13 
Mete,  99, 108 ;  Horns  Ins.  Co.  v.  If.  W.  T.  Co.,  4  Eobt.,  257 ; 
Wing  V.  N.  T.  &  E.  B.  B.  Co.,  1  Hilt.,  235 ;  Oreen  v. 
Cla/rh,  2  Kern.,  343 ;  Boot  v.  O.  W.  B.  B.  Co.,  2  Lans.,  199 ; 
C(ryle  v.  W.  B.  B.  Co.,  47  Barb.,  152 ;  Hempsted  v.  The  iT. 
Y.  a  B.  B.  Co.,  28  id.,  485;  Michaels  v.  27is  N.  T.  C.  R. 
R.,  30  N.  Y.,  564 ;  Richardson  v.  Godard,  23  Howard,  Sup. 
0.  U.  S.,  28,  39;  Fitchburg  dk  W.  R.  Co.  v.  Banna,  6 
Gray,  539 ;  Ang.  on  Car.,  §  131 ;  Blossom  v.  Oriffin,  3  Kern., 
569 ;  Zadue  v.  Oriffith,  25  N.  T.,  364;  Converse  v.  N.  T. 
Co.,  SS  Cow.,  166,  182.;  Trade  v.  Wheeler,  3  Lans.,  201; 
Fenner  v.  B.  cfe  8.  L.  R.  R.  Co.,  44  K  Y.,  505,  507,  508 ; 
Ha/rtm^am,  v.  Proudjit,  6  Bosw.,  191.)  Defendants  were  lia- 
ble, whether  they  or  the  Northern  Transportation  Company, 
as  between  themselves,  were  in  the  precise  technical  posses- 
sion of  the  property.  {Fairchild  v.  Slocum,  19  Ward.,  329  ; 
7  Hill.,  292 ;  Champion  v.  Bostwick,  11  Wend.,  571 ;  18  id., 
175 ;  Ladue  v.  OHffith,  25  N.  Y.,  364 ;  Hart  y.  TheR.dk  8. 
Co.^  4  Selden,  37 ;  Fitchhurg  dk  W.  R.  Co.  v.  Hanna,  6 
Gray,  539 ;  Cdbh  v.  Abbott,  14  Pickering,  289 ;  Murchamp 
V.  The  L.iSsP.  J.  R.  Co., 8  Mees.  &  Wels.,  421 ;  MerrickY. 
Gordon,  20  N.  Y.,  93 ;  Bristol  v.  R.  dk  8.  B.  B.  Co.y  9 
Barb.,  158.)  Defendants  not  having  pleaded  the  non-joinder 
of  the  Northern  Transportation  Company  as  defendants,  it  is 
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waived.  (Code,  §§  144,  147 ;  Fowler  v.  Kennedy,  2  Abbott, 
351 ;  Wigand  v.  Sichel,  3  Keyes,  120 ;  Scrcmtan  v.  F.  cfe  Jf. 
Bank,  33  Barb.,  527.)  Nothing  in  connection  with  the  action 
of  the  goyemment  can  exempt  the  defendants  from  liability. 
(  Wibert  v.  W.  <&  K  R,  R.  Co.,  2  Kern.,  245,  257 ;  Ang.  on 
Car.,  §  202.)  Defendants  wonld  be  liable  for  this  loss  if  the 
government  had  caused  the  delay.  (Angell  on  Carriers,  §§ 
148, 201  and  cases ;  Story  on  Bail.,  §  526,  and  cases ;  McAHhwt 
V.  Sears,  21  Wend.,  190,  199 ;  MerriU  v.  Harle,  31  Barb., 
38,  45  ;  29  N.  Y.,  115, 118 ;  Jf^ew  B.  S.  Co.  v.  Tiers,  4  Zabr., 
697 ;  MiUer  v.  The  8.  W.  Co.,  10  N.  Y.,  431 ;  Wihert  v. 
iT.  Y.  <&  K  R.  Co.,  2  Keman,  245 ;  Blaokstook  v.  iT.  T.  <6 
K  R.  Co.,  20  K  Y,  48.) 

Gboveb,  J.  The  order  not  stating  that  the  judgment 
was  reversed  upon  questions  of  fact,  it  must  be  assumed  that 
the  reversal  was  upon  questions  of  law  only.  (Code,  §  268.) 
The  questions  of  law  involved  are  whether  the  defendants 
were  entitled  to  the  benefit  of  the  exceptions  from  the  com- 
mon-law liability  of  carriers  contained  in  the  contract  of  the 
Northern  Transportation  Company  for  the  transportation  of 
the  flour ;  and,  second,  whether,  from  the  facts  found  by  the 
referee,  the  flour,  at  the  time  of  its  destruction  by  fire,  was  in 
the  possession  of  the  defendants  as  common  carriers.  The 
first  question  depends  upon  the  construction  of  the  contract 
of  the  Transportation  Company.  This,  like  every  other  con- 
tract, must  be  so  construed  as  to  carry  into  effect  the  inten- 
tion of  the  parties,  manifested  by  the  language  used,  and  if 
necessary,  in  the  light  of  the  surrounding  circumstances.  The 
contract  was  made  and  dated  at  Milwaukie,  July  12th,  1864, 
as  follows :  "  Shipped  in  good  order  and  well  conditioned,  by 
A.  J.  Hale,  as  agent  and  forwarder,  for  account  and  risk  of 
whom  it  may  concern,  on  board  the  propeller  City  of  New 
York  (C.  J.  Chadwick,  master),  now  lying  in  the  port  of  Mil- 
waukie, and  bound  for  Ogdensburgh,  the  following  articles, 
marked  and  numbered  as  per  margin,  and  which  are  to  be 
delivered  in  like  good  order  and  condition  (the  leakage  of 
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oils,  molagses,  liquors  and  other  liquidB,  and  the  dangers  and 
accidents  of  navigation,  fire  and  collision  excepted),  without 
delay  unto  consignees  at  Ogdensburgh,  paying  freight  and 
charges."  In  the  margin  was  "  H.  &  W.  Chickering,  Bos- 
ton ;  care  of  George  A.  Eddy,  agent,  Ogdensburgh ; "  also 
a  statement  of  property  shipped  (the  flour  in  question, 
freight  to  Boston,  $1.10  bbl.). . 

The  facts  found  show  that  the  Transportation  Com- 
pany had  an  agreement  with  the  defendants,  who  were 
in  possession  of  and  operating  a  railroad  as  common  car- 
riers, running  east  from  Ogdensburgh,  to  transport  over 
their  respective  lines  through  freight  in  connection,  and 
divide  the  compensation  therefor  as  provided  by  the  agree- 
ment. In  Maghee  v.  The  Camden  and  Aniboy  Transparta- 
tion  Company  (45  N.  Y.,  514)  it  was  held  by  liiis  court,  that 
when  a  railroad  company  contracted  to  transport  and  deliver 
goods  at  a  point  beyond  its  own  line,  containing  a  provision 
excepting  liability  from  certain  specified  hazards,  the  con- 
necting road  which  received  the  goods  from  the  contract- 
ing road  to  carry  to  their  destination  was  entitled  to  the 
benefit  of  such  exception.  Had  the  Transportation  Company 
contracted  for  the  carriage  of  the  fiour  to  Boston,  this  case 
would  be  governed  by  the  case  cited';  but  that  was  not  the 
contract.  It  contracted  for  the  carriage  of  the  flour  to 
Ogdensburgh  only ;  and  that  the  same  should  be  forwarded 
by  other  lines  to  Boston  ;  and  that  the  freight  for  the  entire 
carriage  should  be  $1.10  a  barrel.  Hence  the  case  cited  does 
not  apply.  This  precise  question,  upon  a  state  of  facts  more 
favorable  to  the  party  claiming  the  exception  than  those  in 
the  present  case,  arose  in  the  Camden  and  Amhoy  Railroad 
Company  v.  Forsythe  (61  Penn.,  81)  \  and  it  was  there  held 
that  it  was  not  an  undertaking  by  the  contracting  road  to 
carry  the  property  to  its  destination,  but  simply  over  its  own 
line,  and  then  deliver  it  to  the  connecting  road  to  forward  to 
its  destination ;  and  that  contracting  for  the  entire  carriage 
for  a  fixed  price  to  be  shared  by  the  roads  did  not  change 
the  contract  in  this  respect ;  and  hence  the  last,  or  contract- 
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ing  road,  was  not  entitled  to  the  benefit  of  the  exception 
contained  in  the  contract.  The  authorities  cited  in  the 
opinion  of  Shabswood,  J.,  fully  sustain  this  position.  In  the 
absence  of  authority,  I  think  the  plain  meaning  of  the  con- 
tract is  that  the  exception  should  apply  only  during  the 
carriage  of  the  property  by  the  Transportation  Company,  and 
its  delivery  by  it  to  the  connecting  line.  The  substance  of 
the  finding,  as  regards  the  second  question,  is  that  there  was 
at  the  time  an  existing  agreement  between  the  defendants 
and  the  Transportation. Company  for  the  carriage  of  goods 
passing  over  both  lines  for  a  sum  agreed  upon  for  the  entire 
service,  to  be  divided  between  them  as  provided  in  the  agree- 
ment ;  and  that  upon  the  arrival  of  boats  of  the  Transporta- 
tion Company  at  Ogdensburgh,  destined  east,  the  course  of 
business  was  for  the  crew  to  unload  such  goods  upon  the 
dock,  where  they  were  taken  possession  of  by  J.  Chamberlin 
&  Co.  and  placed  in  a  warehouse,  by  the  side  of  which  the 
tracks  of  the  defendants  extended,  and  give  notice  to  the 
defendants.  That  when  the  defendants  werQ  ready  to  for- 
ward such  goods  their  cars  were  run  along  by  the  side  of  the 
warehouse,  from  which  the  goods  were  taken  and  loaded 
upon  the  cars.  That  for  this  handling  of  the  goods  Cham- 
berlin was  paid  thirty  cents  per  ton ;  one-half  by  each  com- 
pany. The  further  fact  found,  that  the  bargain  for  this  ser- 
vice was  made  with  Chamberlin  by  the  Transportation  Com- 
pany, was  immaterial.  The  service  performed  by  him  was 
in  the  common  business  of  both,  and  he  was  paid  by  each 
equally  therefor,  and  must  be  considered  in  the  employ  of 
both.  The  title  to  the  warehouses  was  not  material.  They 
were  used  by  both  parties  for  the  transaction  of  this  business ; 
and  the  defendants  owning  both,  to  equalize  the  matter,  rent 
for  one  was  paid  by  the  Transportation  Company  to  the 
defendants,  but  both  were  used  by  the  parties  for  the  trans- 
action of  the  business.  It  is  the  use  of  the  warehouse  that  is 
to  be  looked  at,  and  not  the  title,  in  determining  the  question. 
I  have  looked  outside  of  the  findings  for  some  of  the  facts,  for 
the  reason  that  the  case  is  referred  to  in  the  findings  for  this 
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purpose.  What  is  said  about  the  key  being  kept,  when  out 
of  the  possession  of  an  employe  of  Chamberlin  in  the  office 
of  the  Transportation  Company,  by  the  witness  is  not  mate- 
rial, as  there  Is  no  pretence  but  that  property,  placed  where 
this  was,  was  taken  and  transported  by  the  defendants  at  their 
pleasure.  The  case  shows  that  notice  of  the  arrival  of  thig 
property  and  its  destination  was  given  by  the  Transportation 
Company  to  the  defendants,  by  whom  it  was  entered  on  their 
books  for  transportation.  The  flour  remained  in  the  ware- 
house for  eight  days  after  this,  for  the  reason  that  the  defend- 
ants had  not  cars  for  its  transportation,  when  with  the  ware- 
house it  was  destroyed  by  an  accidental  fire.  In  Coyle  v. 
17ie  Western  Railroad  Corporation  (47  Bab.,  162)  it  was  held 
that  placing  barrels  in  the  usual  place  of  delivery  to  a  for- 
warder for  transportation,  which  were  received  by  persons 
in  its  employ,  a  part  with  the  knowledge  of  its  agent,  though 
not  counted,  tallied  or  receipted  for,  as  had  been  usual 
between  the  parties,  placed  them  in  its  possession  as  a  com- 
mon carrier.  In  Converse  v.  The  Norwich  Transportation 
Company  (33  Conn.,  166)  it  was  held  that  when  a  company, 
engaged  in  the  transportation  of  goods  by  water,  in  connec- 
tion with  a  railroad  company,  for  through  rates,  divided 
between  them,  and  the  usage  was  for  the  boats,  upon  arrival, 
to  deposit  such  goods  upon  a  covered  wharf  used  in  common, 
and  for  the  railroad  to  take  such  goods  from  there  for  trans- 
portation, that  a  deposit  by  the  boat,  according  to  the  usage, 
was  a  delivery ;  and  that  the  water  line  was  thereby  di^ 
charged  from  further  responsibility.  (See,  also.  Mills  v.  The 
Michigan  Central  Railroad^  45  N.  Y.,  622.)  In  the  present 
case,  the  flour  was  not  only  deposited  in  the  usual  place,  but 
notice  was  given  to  the  defendants,  who  entered  it  upon  their 
books.  From  this  time  it  must  be  held  to  have  been  in  the 
possession  of  the  defendants  as  common  carriers. 

The  order  appealed  from  must  be  affirmed,  and  judg- 
ment absolute  given  for  the  plaintiff  upon  the  stipulation 

All  concur. 

Order  affirmed,  and  judgment  accordingly. 
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Ira  Lindslet,  Bespondent,  v.  Dakiel    Fbbgubok  et  al., 

Appellants. 

One  L.  made  a  parol  contract  with  defendants,  F.,  8.  and  R,  to  sell  them 
certain  real  estate  of  which  he  owned  seyen-eighths ;  notes  were  to  be 
given  for  a  portion  of  the  purchase-money ;  these  were  executed  and 
placed  in  the  hands  of  B.  to  be  delivered  to  L.,  when  he  procured  and 
delivered  a  deed  of  the  other  one-eighth,  and  when  he  procured  a  release 
of  a  Judgment  against  F.,  and  also  delivered  a  deed  of  the  seven-eighths. 
Thereafter  defendants,  S.  and  R,  induced  by  fraudulent  representations 
of  L.,  that  he  had  procured  and  delivered  to  F.  the  deed  for  the  one- 
eighth  and  the  release,  received  the  deed  of  the  seven-eighths  and 
directed  B.  to  deliver  the  notes,  which  was  done.  One  of  these  was 
transferred  to  plaintiff  with  knowledge  of  the  facts,  and  is  the  note  in 
suit.  The  defendants  entered  into  possession  of  the  land  upon  delivery 
of  the  deed,  and  retained  and  cut  timber  thereon  after  discovery  of  the 
fraud.  Bddy  that  defendants  by  retaining  the  land  after  the  discovery 
of  the  fraud  affirmed  the  contract  and  made  the  notes  valid  obligations. 

(Argued  June  8, 1872 ;  decided  June  11, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  district,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  decision  of  the  court  at  Circuit 
upon  trial  without  a  jury. 

The  action  was  upon  a  promissory  note  made  and  executed 
by  defendants,  Daniel  Ferguson,  Benjamin  C.  Starbuck  and 
Joseph  Eussel,  indorsed  by  the  other  defendants. 

The  facts  sufficiently  appear  in  the  opinion. 

Samuel  Hand  for  the  appellants.  The  consent  of  Starbuck 
and  Kussel  to  the  delivery  of  the  note  did  not  bind  Ferguson. 
{Blake  v.  Vamderhyden^  1  Paige,  385.)  Plaintiff's  right  to 
notes  depended  upon  the  performance  of  the  conditions. 
{Orant  v.  Johnson^  1  Seld.,  252-254;  Deyv.Deyy  9  Wend., 
134.)  The  note  had  no  legal  existence.  {Artc?ierY.  Whalon^ 
1  Wend.,  181.)  Where  note  is  delivered  as  an  escrow  and  is 
fraudulently  put  in  circulation,  there  can  be  no  recovery 
thereon.  (  Vallet  v^  Parker j  6  Wend.,  620  ;  WoodhvU  v. 
Rclmes^  10  J.  R.,  231 ;  Cory  v.  Wa/rren^  3  J.  Cases,  260 ;  Solo- 
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man  v.  Bank  of  England^  13  East.,  134.)  Even  where  note 
is  delivered  on  condition,  until  perfonnanoe  a  recovery  thereon 
can  be  defeated.  {Seyrrumr  v.  Cowing^  1  Keyes,  532-536; 
Miller  v.  Gamble^  4  Barb.,  146.)  This  note  was  delivered 
as  an  escrow.    {Clark  v.  Oiffordy  10  Wend.,  310.) 

Isaac  Mott  for  the  respondent.  A  party  cannot  affirm  in 
part  and  rescind  in  part.  (  Wheaton  v.  Bakery  14  Barb.,  594 ; 
Lewis  V.  McMiUen^  41  id.,  420 ;  Tompkins  v.  Hyatty  28  N. 
Y.,  347.)  Having  retained  the  deed  and  possession  after 
knowledge  of  the  fraud,  defendants  cannot  now  allege  it. 
{Sweetman  v.  Prince  et  al^  26  N.  Y.,  224)  Nothing  short 
of  an  eviction  can  be  pleaded  as  a  bar  to  the  action.  {Lamer- 
son  v.  Marvin^  8  Barb.,  9 ;  Masson  v.  Bovet^  1  Den.,  69 ;  41 
Barb.,  420.) 

Gbovbe,  J.  The  legal  conclusion  of  the  judge,  from  the 
facts  found  by  him,  that  the  fraud  practiced  by  Henry  Lind- 
sley,  in  procuring  the  delivery  of  the  note  in  suit,  did  not  con- 
stitute a  bar  to  a  recovery  thereon,  was  correct.  The  sub- 
stance of  such  facts  was,  that  in  July,  1867,  Lindsley  made  a 
parol  contract  to  sell  to  the  defendants,  Daniel  Ferguson, 
Benjamin  0.  Starbuck  and  Joseph  Eussell,  two  hundred  and 
ninety-two  acres  of  land,  and  to  convey  the  same  to  them  by 
a  warranty  deed  before  the  first  day  of  January  thereafter,  for 
which  they  agreed  to  pay  him  6ight  thousand  dollars,  two 
thousand  on  the  first  day  of  August  thereafter,  and  for  the 
balance  give  him  three  promissory  notes,  payable  at  the 
times  and  for  the  several  amounts  specified  in  the  agreement. 
That  notes,  including  the  one  in  suit,  were  executed  and  by 
agreement  were  placed  in  the  hands  of  Mr.  Brown  to  deliver  to 
Lindsley  when  he  procured  a  deed  to  himself  from  Joseph  Fer- 
guson, who  owned  an  undivided  eighth  of  said  land,  and  had 
ph>cured  and  delivered  to  defendant  Ferguson  a  release  of  a 
verdict  which  had  been  obtained  against  him  in  the  Supreme 
Court,  and  had  executed  and  delivered  a  deed  of  the  land 
pursuant  to  the  contract.    That  thereafter  Lindsley  fraudu- 


1872.]  LiNDSLEY  t;.  Ferguson  et  al  625 

Opinion  of  the  Court,  per  Grover,  J. 

lently  represented  to  Brown  and  defendants  Starbuck  and 
Eassell,  that  he  had  obtained  a  deed  of  the  eighth  and  had 
procured  and  delivered  the  release  of  the  verdict  pursuant  to 
the  agreement,  and  thereupon  executed  and  delivered  the 
deed  to  the  defendants,  who,  confiding  in  the  truth  of  the 
representations,  accepted  the  deed  and  directed  Brown  to 
deliver  the  notes  to  Lindsley,  which  he  did  in  compliance  with 
silch  directions.  That  the  defendants  liad  entered  into  pos- 
session of  the  land  before  the  delivery  of  the  deed,  and 
retained  such  possession  and  cut  timber  on  the  land  after  the 
discovery  of  the  fraud  practiced  by  Lindsley,  and  kept  the 
deed  and  possession  of  the  land  down  to  the  time  of  the  trial. 
That  the  plaintiff  had  notice  of  all  the  facts  at  the  time  he 
obtained  the  note  from  Lindsley. 

It  is  obvious  that  the  previous  parol  contract  does  not 
affect  the  question.  The  rights  of  the  parties  are  the 
same  they  would  have  been  had  the  entire  negotiation  for 
the  purchase  taken  place  at  the.  time  the  notes  and  deed 
were  delivered  and  the  fraud  practiced.  The  circumstance 
that  the  notes  had  previously  been  delivered  to  Brown,  to 
be  by  him  delivered  to  Lindsley,  is  not  material.  The  case 
comes  to  this :  Lindsley  having  title  to  seven-eighths  of  the 
land,  fraudulently  represents  to  the  defendants  that  he 
has  title  to  the  whole.  That  he  has  procured  a  discharge  of 
a  verdict  against  one  of  them,  and  they  agree  to  give  him 
eight  thousand  dollars  for  the  land  and  the  discharge.  He 
thereupon  executes  and  delivers  to  them  a  deed  effective 
to  vest  in  them  the  title  to  seven-eighths  of  the  land,  and 
they  give  him  their  notes  for  the  purchase-money.  The 
question  is,  can  the  defendants  retain  the  land  and  pay  no 
part  of  the  purchase-money.  This  would  be  the  result  of 
holding  that  the  fraud  practiced  was  a  bar  to  an  action 
upon  the  notes.  The  statement  of  the  question  makes  the 
answer  obvious. 

The  defendants,  upon  the  discovery  of  the  fraud,  had  an 
election  either  to  rescind  the  contract,  restore  to  Lindsley  what 
they  had    received,  and    thus    put   an    end    to   it,  or  to 
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affirm  the^  contract,  retain  the  title  to  that  portion  which 
passed  to  them  under  the  deed,  and  recover  from  Lindsley  the 
damages  sustained  by  the  fraud.  {Lewis  y.  JtcMiilen,  41 
Barb.,  420 ;  WhecUon  v.  Baker^  14  id.,  594 ;  Masson  v.  Bovetj 
1  Denio,  69 ;  Tompkins  v.  Syattj  28  N.  T.,  347.) 

The  defendants  did  not  insist  upon  the  trial  upon  any  counter 
claim  by  reason  of  the  fraud.  The  only  question  made  and 
decided  was  whether  the  fraud  barred  a  recovery  upon  the 
note.  If  the  defendants  had  not  received  the  deed  giving 
them  an  interest  in  the  land,  the  argument  of  the  counsel  for 
the  appellants  and  the  authorities  cited  would  have  conclu- 
sively shown  that  Lindsley  had  acquired  no  title  to  the  note, 
but  this  fact  renders  them  inapplicable.  The  judge  properly 
excluded  the  evidence  that  Lindsley  had,  after  the  commence- 
ment of  the  suit,  perfected  the  title  to  the  land  and  procured 
the  discharge  of  the  verdict,  as  his  right  of  recovery  must 
exist  at  that  time,  but  such  right  was  shown  independent  of 
this  evidence.  The  defendants,  by  retaining  the  land  after 
discovery  of  the  fraud,  affirmed  the  contract,  and  thereby 
made  the  notes  valid  obligations. 

The  judgment  must  be  affirmed,  with  costs. 

All  concur.  ? 

Judgment  affirmed. 
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Seth  W.  Hale,  Appellant,  v.  The  Omaha  National  Bank, 

Bespondent. 

Where  a  general  demurrer  is  interposed  to  a  compl^t  containing  two 
counts,  if  in  either  count  a  sufficient  cause  of  action  is  alleged,  the 
demurrer  wiU  be  overruled. 

If  the  allegations  of  the  complaint  are  not  definite  and  certain,  the  remedy 
is  not  by  demurrer,  but  by  application,  imder  section  160  of  the  Code, 
that  they  be  made  so. 

The  relief  demanded  in  the  complahit  does  not  necessarily  characterize 
the  action  or  limit  the  plaintiff  in  respect  to  the  remedy  which  he  may 
have ;  and  the  fact,  that  after  the  allegation  of  the  facts  relied  upon,  the 
plaintiff  has  demanded  judgment  for  a  sum  of  money  by  way  of  dama- 
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ges,  does  not  preclude  the  recoveiy  of  the  same  amount  by  way  of 
equitable  relief,  if  the  facts  entitle  the  plaintiff  to  such  relief. 
The  complaint  set  forth  a  lease  of  certain  hotel  property  in  Omaha,  which 
lease  contained  the  following  clause :  "  A  lien  to  be  given  by  the  said 
lessees  to  said  lessors,  to  secure  the  payment  thereof  (».  d.,  the  rent),  on 
all  the  furniture  that  shall  be  placed  in  said  hotel  by  said  lessees."  It 
then  alleged  the  taking  possession  by  the  lessees,  and  their  placing  in 
the  hotel  a  huge  amount  of  furniture,  and  their  subsequent  abandon- 
ment of  it,  they  being  utterly  insolvent.  It  is  thun  alleged  that  defend- 
ant took  possession  of  the  furniture,  sold  the  same,  and  converted  the 
proceeds,  leaving  a  large  amount  of  rent  unpaid,  in  fraud  of  the  rights 
of  plaintiff  (who  claimed  as  assignee  of  the  lessor),  and  who  Was  thue^ 
prevented  from  enforcing  his  lien  thereon.  The  complaint  further 
alleged  that  defendant  had  in  its  possession  the  avails  of  the  sale  of  said 
furniture,  which  justly  belonged  to  plaintiff  by  virtue  of  the  alleged 
lien,  and  wrongfully  withheld  the  same  from  the  plaintiff,  to  his  great 
damage,  etc.  Upon  demurrer,— ^«2({  (Allen,  J.,  Folgbr  and  Rafallo, 
J  J.,  concurring),  that  it  was  immaterial  whether  plaintiff's  right  was 
based  upon  a  legal  title  to  the  property,  or  upon  an  equity  entitling 
him,  as  against  defendant,  to  pursue  the  avails  thereof ;  that  the  clause 
in  the  lease  did  not  create  a  lien,  but  was  a  covenant  to  do  so,  and  one 
of  which  a  court  of  equity  would  decree  a  specific  performance ;  that  if 
the  property  had  remained  unchanged  in  defendant's  possession,  plain- 
tiff could  have  followed  it  in  equity,  and  that,  as  these  remedies  are  lost 
by  the  wrongful  act  of  the  defendant, -plaintiff  could  acquire,  claim  and 
have  a  lien  upon  the  avails  in  place  of  the  property  itself ;  and  that, 
therefore,  the  complaint  contained  a  sufficient  cause  of  action. 

(Argued  May  37, 1872 ;  decided  June  11, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  reversing  an  order  of 
Special  Term  overruling  demurrer  to  complaint,  and  direct- 
ing a  judgment  dismissing  the  complaint. 

The  first  count  of  the  complaint  alleged  in  substance : 
That,  on  the  22d  day  of  June,  1867,  "  the  Credit  Foncier 
of  America,"  a  corporation  organized  under  the  laws  of  the 
State  of  Nebraska,  and  the  owner  and  in  possession  of  a  hotel 
building  situate  in  the  city  of  Omaha,  in  said  State,  as  party 
of  the  first  part,  and  Edward  Cozzens  and  John  M.  Bettman 
as  parties  of  the  second  part,  made  and  executed  a  lease  or- 
indenture  in  writing,  in  and  by  which  said  corporation  leased 
the  said  hotel,  then  in  course  of  erection,  and  premises  to  the 
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parties  of  the  second  part  for  the  term  of  five  years,  com- 
mencing at  the  time  possession  was  taken  thereof ;  possessioa 
to  be  given  the  lessee  within  forty-five  days  from  June  7th, 
1867,  or  thirty  days  from  date  of  lease,  and  said  lessee  to 
receive  the  same  if  ready  for  delivery  at  that  time,  the  said 
lessee  agreeing  to  pay  therefor  the  sum  of  $10,500  per  annum ; 
the  said  lease  contains,  also,  the  following  clause :  '^And  a 
lien  to  be  given  by  said  lessees  to  said  lessors  to  secure  the 
payment  thereof  {i,  «.,  the  rent)  as  hereinbefore  stipulated  on 
all  the  furniture  which  shall  be  placed  in  said  hotel  by  said 
lessees." 

That  said  lease  was  duly  acknowledged  and  recorded  in  the 
ofiEice  of  the  clerk  of  Douglas  county,  where  said  hotel  and 
premises  were  situated ;  that  said  lessees  took  possession  of 
said  premises  in  pursuance  of  the  terms  of  the  lease,  and  put 
into  the  hotel  a  large  quantity  of  furniture,  and  kept  a  hotel 
therein  until  November  1st,  1867,  when  they  abandoned  it 
without  the  consent  of  the  lessor ;  that  on  the  22d  day  of 
July,  1867,  the  lessor  assigned  and  transferred  the  said  lease 
and  all  its  rights,  title  and  interest  therein,  and  to  the  rents 
due  and  to  grow  due  thereon,  to  the  plaintifiT. 

That  defendant,  oil  the  Ist  of  May,  1868,  by  its  officers, 
etc.,  took  possession  of  said  furniture,  sold  and  wrongfully 
converted  the  same  to  its  use,  receiving  therefor  the  sum  of 
$10,117.81.  That  defendant  has  in  its  possession  said  avails 
which  justly  belong  to  plaintiff  under  said  lien;  that 
he  has  demanded  of  defendant  the  amount  so  received,  which 
defendant  refuses  to  pay. 

Defendant  demurs  upon  the  ground  ^'  that  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action." 

The  second  count  alleges  that  defendant,  on  or  about  May 
Ist,  1868,  wrongfully  and  unlawfully  took  possession  of  a 
large  quantity  of  furniture,  etc.,  upon  which  plaintiff  had  a 
good,  valid  and  prior  lien,  and,  without  the  consent  of  plain- 
tiff, sold  and  converted  the  same,  etc. 

Defendant  demurred  upon  the  ground  "that  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action." 
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Edward  T.  Bartlett  for  the  appellant.  Equity  will  con- 
sider that  done  which  ought  to  have  been  done.  (1  Story's 
Eq.,  64 ;  4  Bouvier's  Ins.,  N.,  3729 ;  1  Fonblanque  Eq.,  b. 
1,  ch.  6,  8,  9,  note ;  Cra/ry  v.  Leslie^  3  Wheat.,  678.)  A  lien 
by  judgment  is  always  subordinate  to  a  prior  equitable  lien, 
whether  of  record  or  not,  or  executed  or  not.  {Finch  v, 
Earl  of  Winchdseay^l  P.  Wms.,  277 ;  Bv/rgh  v.  FranaUs^  5 
Bac.  Abr.,  41 ;  Ooote  on  Mort.,  185 ;  Willard's  Eq.  Ju.,  443, 
444;  Langton  v.  Hortmi^  1  Hare,  549;  Whitworth  v.  Ganr 
gain,  3  id.,  465 ;  EUia  v.  Toitsley,  1  Paige,  284 ;  Dwight  v. 
Newell,  3  Comst.,  187 ;  Moyer  v.  Hinman,  3  Kern.,  188.) 
Plaintiff,  as  assignee  of  the  lessor,  had  a  lien  in  equity  upon 
the  property.  (  Wright  ▼.  Wright,  1  Vesey,  409,  411 ;  Beck- 
ley  V.  Newland,  2  P.  Wil.,  182 ;  Habaon  v.  Trevor,  2  id., 
191 ;  Langton  v.  Horton,  1  Hare,  549 ;  Ca^e  of  Ship  Warre, 
8  Price,  269,  n. ;  Curtis  v.  Avber,  1  Jac.  &  Wal.,  606; 
Mitchell  V.  Winslcyw,  2  Story,  639 ;  2  Story  Eq.  Ju.,  §  1231, 
and  cases  cited ;  Cross  on  Liens,  ch.  12,  pp.  187,  188, 191, 
192 ;  PrMle  v.  Boghurst,  1  Swanstons,  309 ;  Needham  v. 
Smith,  4  Russell,  318 ;  RandaU  v.  WiUis,  6  Vesey,  262,  274, 
275 ;  Simxmd  v.  Hibbert,  1  Russell  &  Mylne,  719 ;  also, 
particularly,  Seyrruywr  v.  Ganandaigua  and  Niagara  FaUs 
JR.  R.  Co.,  26  Barb.,  284 ;  Wood  v.  Lester,  29  id.,  145 ;  Field 
V.  The  Mayor  of  New  T(yrk,  2  Seld.,  179 ;  Stover  v.  Eydes- 
heimer,  3  Keyes,  620;  41  K  Y.,  374;  1  Keyes,  199.)  This 
equitable  interest  is  sufficient  to  maintain  trover.  {Van 
Bokkelin  v.  IngersoU,  6  Wend.,  315,  and  cases  cited ;  Hen- 
dricks  v.  Decker,  35  Barb.,  298,  and  cases  cited.) 

Lyman  Tremain  for  the  respondent.  The  complaint  must 
state  all  facts  which  it  is  necessary  for  plaintiff  to  prove  in 
order  to  make  out  his  cause  of  action.  (Code,  §  142 ;  Free- 
man V.  Fulton  Fire  Ins.  Co.,  14  Abb.,  398 ;  Rodi  v.  RtUgers 
Fire  Ins.  Co.,  6  Bosw.,  23 ;  Allen  v.  Patterson,  7  N.  Y.,  478 ; 
Brady  v.  Ryder,  10  N.  Y.,  363.)  Otherwise  it  is  demurable. 
(Code,  §  144.)  And  a  demurrer  following  the  language  of 
subdivision  six  is  sufficient.    ( White  v.  Brown,  14  How.,  282 ; 
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Haine  v.  Baker^  1  Seld.,  357 ;  Spear  v.  Bowningj  34  Barb., 
523.)  The  demurrer  does  not  admit  coDclueionB  of  law. 
(HcM  V.  BarOeUy  9  Barb.,  297 ;  City  of  Buffalo  v.  HMaway^ 
7  N.  Y.,  493 ;  Kinnier  v.  Kinnier,  45  N.  Y.,  535.)  Wher« 
allegations  are  contradictory,  the  demurrer  only  admits  thoeo 
the  law  adjudged  to  be  true.  {Freemcm  v.  Frankj  10  Abb., 
370.)  The  clause  in  the  lease  under  wliich  plaintiff  clauna, 
is  not  available  as  a  mortgage.  (2  Bouv.  Law  Diet,  485 ; 
Hill,  on  Mort. ;  BuU&r  v.  Miller,  1  N.  Y.  [1  Com.,  496, 500] ; 
BrowneU  v.  Rcmldne,  4  Barb.,  491, 492 ;  MiRiina/a  v.  Neher^ 
20  Barb.,  37-40 ;  BusMrh  v.  deodand,  41  Barb.,  610,  612.) 
If  construed  as  a  mortgage  it  is  void.  {Right  v:  BucJcweUy 
2  B.  &  A.,  278;  Gilbert  on  Uses,  116,  117;  Jones  v.  Roe,  3 
Term,  88 ;  WiUiama  v.  ZuccUy  2  Cop.  Cases,  160 ;  WiUiums 
V.  M.  Ins.  Co.,  4  Mete,  306;  OUa  v.  SiU,  7  Barb.,  102; 
MunseU  v.  Carey,  2  Cush.,  50 ;  Bernard  v.  JSaton,  2  Cnrii., 
296 ;  Garden  v.  McEwen,  19  N.  Y.,  123 ;  Van  Heueen  v. 
Raddiff,  17  N.  Y.,  480,  482 ;  Cofidmean  v.  Smiili,  41  Barb., 
404 ;  Crynoweth  v.  Tenny,  10  Wis.,  398, 402 ;  Sum  v.  Thornr 
ton,  50  E.  C.  L.,  379 ;  Read  v.  Goodwin,  37  Me.,  182.)  It 
is  also  void  for  uncertainty.  {Buekirk  v.  Cleveland,  42  Barb., 
619  ;  Winslow  v.  M.  Ins.  Co.,  4  Mete,  300,  316 ;  Runt  v. 
Bullock,  23  111.,  320.)  It  cannot  be  sustained  as  an  equitable 
lien.  {Rogers  v.  Rosaoke  eoore.,  18  Wend.,  318 ;  see  cases 
cited  on  page  334;  Otis  v.  Sill,  8  Barb.,  102 ;  Story's  Equity, 
1249 ;  William  v.  I/ttcas,  2  Cop.  Cases,  160.)  At  best  it  is 
but  an  executory  contract,  binding  on  the  lessee  personally, 
but  not  following  the  property.  (See  cases  above  cited ;  also. 
Stoker  v.  Rolden,  1  Kern.,  152 ;  Pendon  v.  Jackson,  1  Rus., 
1,  26, 44  to  50 ;  Carlton  v.  Leighton,  8  Meriv.,  667-672 ;  Mes- 
taer  v.  Gillespie,  11  Vesey,  635 ;  Jones  v.  Richardson,  10 
Mete.,  381 ;  2  ed.,  ch.  438, 443 ;  Cooper  v.  Douglas,  44  Barb., 
409,  419 ;  Winslow  v.  M.  Ins.  Co.,  4  Mete.,  306,  316;  Cz-y- 
n<AJoeth  y.  Tenny,  10  Wis.,  398.) 

Allen,  J.    The  demurrer  is  general  to  the  complaint,  and 
if  in  either  count  a  sufficient  cause  of  action  is  alleged  tho 
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demurrer  should  have  been  overruled.  The  court  below  take 
no  notice  in  assigning  their  reasons  for  the  judgment  given 
of  the  second  cause  of  action.  If  the  allegations  in  that 
count  were  not  as  definite  and  certain  as  they  might  or 
should  have  been,  the  remedy  was  not  by  demurrer,  but  bj 
application  under  section  160  of  the  Code,  that  they  be  made 
definite  and  certain  by  amendment. 

It  is  not  intended  to  intimate  that  the  count  is  objection- 
able  in  this  respect.  That  question  is  not  before  us.  The 
nature  of  the  charge  is  very  obvious  from  the  allegationfl| 
although  they  are  brief  and  very  general.  The  plaintiff 
avers  that  he  had  a  good  and  valid  lien  in  writing,  upon  a 
large  quantity  of  household  furniture  of  the  value  of  $15,000| 
to  secure  the  payment  of  $10,500,  which  was  well  known  to 
the  defendant,  and  tliat  the  latter  in  violation  of  his  rightSi 
and  without  the  consent  of  the  plaintiff,  sold  and  converted 
the  same  to  its  own  use,  by  means  whereof  the  plaintiff  waa 
deprived  of  his  lien  and  lost  its  debt.  These  facts  if  pro- 
perly pleaded,  and  no  objection  is  taken  to  the  form  of  the 
complaint,  constitute  a  good  cause  of  action. 

The  defendant,  without  claim  or  color  of  title,  destroying 
or  converting  to  its  own  use  chattels  in  which  the  plaintiff 
had  a  special  property,  is  liable  at  the  suit  of  the  latter  for 
the  value  of  his  special  property,  the  damages  actually  sua- 
tained  by  him. 

The  complaint  does  therefore  state  fac^  sufficient  to  con- 
stitute a  cause  of  action,  and  the  defendant  should  have  been 
put  to  an  answer.  If  the  facts  alleged  as  a  first  cause  of 
action  were  sufficient  to  sustain  an  action,  either  at  law  or 
for  equitable  relief,  the  demurrer  should  have  been  overruled 
for  that  reason.  The  relief  demanded  by  no  means  necea- 
sarily  characterizes  the  action  or  limits  the  plaintiff  in  respect 
to  the  remedy  which  he  may  have.  If  there  be  no  answer, 
the  relief  granted  cannot  exceed  that  which  the  plaintiff  shall 
have  demanded  in  his  complaint.  (Code,  §  275.)  But  the 
fact  that  after  the  allegation  of  the  facts  relied  upon  the 
plaintiff  has  demanded  judgment  for  a  sum  of  money  by  way 
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of  damages  does  not  preclude  the  recovery  of  the  same 
amount  upon  the  same  state  of  facts  by  way  of  equitable 
relief.  Tlie  relief  in  the  two  cases  would  be  precisely  the 
same ;  the  difference  would  be  formal  and  technical.  If  every 
fact  necessary  to  the  action  is  stated,  the  plaintiff  may  even, 
when  no  answer  is  put  in,  have  any  relief  to  which  the  facts 
entitle  him  consistent  with  that  demanded  in  the  complaint. 
{Brady  v.  Aldrich,  40  N.  Y.,  504.)  The  concluding  para- 
graph in  the  statement  of  the  first  cause  of  action  following  the 
allegations  as  to  the  title  of  the  plaintiff  and  interest  in  the 
property,  and  the  sale  and  conversion  thereof  by  the  defendant, 
and  the  amount  received  by  him  for  the  same,  is  to  the  effect  that 
the  defendant  has  in  his  possession  the  sum  of  $10,117.81,  avails 
of  the  sale  of  the  furniture,  which  justly  belongs  to  the  plain- 
tiff under  his  lien  or  title  as  set  forth,  and  unlawfully  with- 
holds the  s^me  from  the  plaintiff,  to  his  great  damage.  Now, 
whether  the  rights  of  the  plaintiff  to  the  money  are  based 
upon  a  legal  title  to  the  property  sold,  upon  which  an  action 
upon  the  case  for  a  conversion  or  for  money  had  and  received 
would  lie,  or  upon  an  equity  entitling  the  plaintiff  to  pursue 
the  money  as  his,  in  conscience  and  equity,  as  against  the 
defendant,  is  not  material.  That  would  only  affect  the  form 
of  the  trial ;  the  relief  to  which  he  would  be  entitled  in  either 
eas^  would  be  the  same,  to  wit,  a  judgment  for  the  money 
illegally  withheld,  which  is  the  judgment  demanded  in  the 
action. 

Very  likely  the  action  cannot  be  maintained  as  a  common- 
law  action  of  trover,  although  it  is  not  necessary  to  pass  upon 
that  question.  That  action  can  only  be  brought  by  one  hav- 
ing the  legal  title,  either  as  a  special  or  a  general  owner,  one 
having  the  legal  right  to  the  possession. 

In  asserting  a  cause  of  action  at  law,  the  plaintiff  must 
establish  a  legal  right  to  the  possession  of  the  property  and 
show  a  disturbance  of  that  right,  and  cannot  go  beyond  or 
behind  the  written  agreement  in  which  the  parties  have 
deliberately  set  down  their  agreement  and  all  the  terms  and 
conditions  which  either  deemed  material.     All  prior  negotia- 
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tions  are  merged  in  the  written  lease  and  covenant  of  the 
parties,  and  parol  proof  of  any  prior  or  simultaneous  negotia- 
tions or  agreements  of  the  parties,  or  of  any  secret  under- 
standing, would  be  inadmissible.  {Lincoln  v.  OrandeU,  21 
W.  K.,  101 ;  Za  Farge  v.  RickeH,  5  id.,  187 ;  1  Greenlf.  Ev., 
§  276;  Warren  v.  Wheeler,  8  Met.,  97;  PoUm  v.  Le  Bay, 
30  N.  Y.,  649 ;  HaUiday  v.  Hart,  id.,  474.) 

The  circumstances  under  which  the  agreement  was  made 
may  be  referred  to  in  aid  of  the  interpretation  of  the  instru- 
ment, if  its  terms  are  ambiguous  or  uncertain,  but  the  rule 
excludes  all  evidence  of  the  language  employed  by  the  parties 
in  making  the  contract,  other  than  as  set  down  in  the  writing 
itself.  The  lease  and  agreement  does  not  in  terms  import  a ' 
present  grant  or  pledge  to  take  effect  as  the  property  shall  be 
placed  in  the  hotel  and  thus  come  within  the  description  of 
the  grant,  but  is  rather  a  covenant  to  create  a  lien  upon  it  by 
a  proper  instrument  when  it  shall  have  been  brought  upon  the 
premises,  or  at  least  after  the  lessee  and  covenanter  shall 
have  procured  it. 

The  lessee  covenants  to  pay  the  rent  as  it  shall  become 
due,  and  add,  '^  a  lien  to  be  given  by  the  said  lessees  to  said 
lessor  to  secure  the  payment  thereof  on  all  the  furniture  that 
shall  be  placed  in  said  hotel  by  said  lessees."  The  parties 
evidently  contemplated  some  further  and  other  act,  or  deed, 
to  complete  and  perfect  the  security.  {Grosvenor  v.  AUerij 
Clark,  276 ;  Jackson  v.  Moncrief,  5  W.  R.,  26 ;  Andrews  v. 
Durant,  1  Kern.,  36 ;  Decker  Y*Fumiss,  14  N.  T.,  611.) 

It  was  a  covenant,  however,  which  a  co\irt  of  equity  would 
specifically  perform  against  the  covenanters.  As  soon  as 
the  lessees  had  furnished  the  hotel  and  placed  the  furniture 
therein,  the  lessor  could  have  required  of  them  security  in 
proper  form  upon  the  property,  and  had  they  refused  upon 
request  to  give  the  lien  agreed  upon,  a  specific  performance 
would  have  been  decreed.  A  contract  for  the  sale  of  chattels 
will  not  ordinarily  be  specifically  performed,  for  the  reason 
that  the  party  can  have  adequate  compensation  at  law,  but  the 
reason  does  not  apply  to  an  agreement  for  a  lien  or  security 
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upon  personal  property,  when  there  can  be  no  remedy  at  law. 
(Story  Eq.  Jur.,  §  717.) 

A  pledge  of  growing  crops  to  secure  advances  of  money, 
and  acceptance  of  drafts  by  an  agent,  was  specifically  per- 
formed in  SviUvcm  v  Tuck  (1  Md.  Oh.  Die,  59) ;  see,  also, 
Story  Eq.  Jur.,  §  721,  et  seq.  Had  the  lessor  claimed  a  speci- 
fic performance  of  the  agreement,  and  the  perfecting  of  a  lien 
upon  the  furniture  as  against  the  lessee  while  they  remained 
in  possession  of  the  demised  premises,  and  after  the  furniture 
had  been  placed  in  the  hotel,  no  one  would  have  questioned 
the  right  of  the  landlord  to  the  security  agreed  upon,  and  no 
court  exercising  the  ordinary  jurisdiction  of  courts  of  equity 
would  have  hesitated  to  decree  specific  performance  and  com- 
pelled the  execution  of  the  proper  instrument  to  give  the 
lien.  That  remedy  cannot  be  had,  for  the  reason  that,  by  the 
wrongful  act  of  the  defendant,  the  property  has  been 
removed  and  a  specific  performance  rendered  impossible. 
The  lessees  are  insolvent  and  unable  to  pay  the  rent  due,  and 
the  defendant,  without  right  or  authority,  or  color  of  right  or 
authority,  and  with  full  notice  of  th^  equities  of  the  plaintiff, 
has  taken  the  property  and  sold  the  same,  and  received  the 
avails,  to  an  amount  more  than  sufficient  to  satisfy  the  plain- 
tiff 's  claim.  The  defendant  is  trespasser  as  well  against  the 
tenants,  the  general  owners  of  the  property,  as  against  the 
plaintiff.  The  defendant  makes  no  title  to  the  property,  as 
purchaser,  creditor  or  otherwise.  Had  the  property  remained, 
without  change,  in  the  possession  of  the  defendant,  the  plain- 
tiff could,  in  equity,  have  followed  it,  and  asserted,  by  action 
in  proper  form,  his  equitable  right  in  respect  to  it ;  and  unless 
the  defendant  could  have  shown  a  superior  title  or  a  higher 
equity,  the  plaintiff*  would  have  had  the  benefit  of  his  lien. 
The  defendant  has  now  the  money,  the  avails  of  the  property, 
and  there  is  no  good  reason  why  the  plaintiff  may  not,  upon 
the  facts  admitted  by  the  demurrer,  as  against  the  defendant, 
who  has  neither  legal  or  equitable  title — nothing  but  a  naked 
possession,  tortiously  acquired — claim  to  have  a  lien  upon 
that  in  place  of  the  property.    If  the  defendant  has  or  claims 
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any  title  to  the  property,  or  rights  over  it,  as  purchaser, 
judgment  creditor  or  otherwise,  it  is  possible  qaestions  of 
priority  and  precedence  may  arise ;  but  upon  the  allegations 
of  the  complaint,  admitted  by  the  demurrer,  the  defendant 
has  no  right  to  question  the  plaintiffs  claim. 

The  judgment  of  the  General  Term  must  be  reversed,  and 
judgment  of  the  Special  Term  affirmed,  with  costs,  unless 
the  defendant  shall,  within  twenty  days  after  notice  of  the 
filing  of  the  remittitur  in  the  court  below,  serve  upon  the 
attorney  for  the  plaintiff  an  answer  to  the  complaint,  duly 
verified,  and  pay  the  costs  of  the  action  from  the  time  of  put- 
ting in  the  demurrer. 

The  court  below  made  a  very  liberal  extra  allowance  to  the 
defendant  upon  giving  judgment  in  its  favor.  The  reason  for 
any  extra  allowance  in  a  case  like  this  is  not  very  obvious, 
but  it  is  enough  to  say  that  we  do  not  think  it  a  case  for  an 
extra  allowance  by  this  court  to  the  plaintifi; 

Judgment  must  be  given  in  accordance  with  the  views 
expressed,  the  plaintiff  to  have  the  costs  allowed  by  law. 

FoLOEB  and  Eapallo,  J  J.,  concur ;  Chubch,  Gh.  J.,  Gbo- 
TXB  and  Pbokham,  JJ.,  concur  in  result,  on  ground  first 
stated  in  opinion. 

Judgment  accordingly. 


Thb  Mebohants  Exohanob  National  Bank  of  thb  Cmr  of 
Nbw  York,  Appellant,  v.  Thb  Gohmbbcial  Wabehousb 
Company  of  New  York,  Respondent. 

The  complaint  set  forth  a  series  of  loans  and  advances,  and  of  renewals 
of  the  notes  given  theref or,  and  alleged  that  at  the  time  of  each  loan  and 
of  each  renewal  a  charge  of  one  per  cent  upon  the  amount  of  the 
debt  was  made  in  addition  to  lawful  interest,  and  that  thereafter  a 
balance  was  claimed  by  defendant  (the  lender)  as  due  to  it  on  all  the 
previous  transactions,  and  that  it  granted  a  renewal  of  the  loan  upon  the 
borrower  giving  his  note  for  the  amount  claimed. 

Upon  demurrer, — Held^  that  this  was  a  sufDcient  allegation  of  a  usurious 
agreement ;  that  the  word  *'  charge  *'  in  the  association  in  which  it 
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was  found  in  the  complaint  implied  not  only  a  demand  made,  but  an 
obligation  imposed  and  taken. 

Defendant's  charter  authorized  it  to  take  the  management,  charge  or 
custody  of  property,  and  to  make  loans  and  advances  thereon  upon  such 
terms  and  commissions,  and  at  such  rates  of  interest,  not  exceeding  seven 
per  cent,  as  might  be  established  by  its  directors.  (Chap.  878,  Laws  of 
1867.)  The  complaint  alleged  a  charge  by  it  of  one  per  cent  over  and 
above  lawful  interest  upon  loans  and  advances  ostensibly  as  commis- 
sions, but  which  were  merely  colorable  devices  to  evade  the  prohibi- 
tions of  the  charter  and  of  the  usury  laws.  Meld^  that  the  complaint, 
presented  an  issue  of  fact  for  the  jury  as  to  whether  the  one  per  cent 
was  a  bona  fide  conunission  or  a  compensation  for  the  use  of  the  money, 
that  it  was  not  an  issue  of  law  which  could  be  joined  in  by  demurrer. 

The  provisions  of  the  act  prohibiting  corporations  interposing  the  defence 
of  usury  (chap.  172,  Laws  of  1850)  only  prevent  the  avoidance  by  a 
corporation  of  its  own  contract  upon  the  ground  of  usury.  They  do  not 
apply  to  a  case  where  the  corporation  succeeds  to  the  rights  of  a  party 
who  might  avail  himself  of  the  provisions  of  the  usury*  laws.  Where, 
therefore,  property  is  pledged  to  secure  a  usurious  loan,  a  corporation 
succeeding  to  the  rights  of  the  pledgor  is  not  prohibited  from  demand- 
ing and  recovering  the  property  pledged. 

As  to  who  can  avail  himself  of  the  plea  of  usury,  see  note. 

(Argued  June  6, 1872;  decided  June  11, 1872.) 

Appeal  from  a  judgment  of  the  Qeneral  Term  of  the 
Superior  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment of  the  Special  Term  in  favor  of  the  defendant,  sustain- 
ing its  demurrer  to  the*  complaint. 

The  action  was  brought  to  recover  for  the  conversion  of  a 
quantity  of  tobacco,  the  warehouse  receipts  for  which  had 
been  pledged  with  the  defendant,  by  one  Cornelius  Oakley, 
as  security  for  loans  made  to  him  by  the  defendant,  which  the 
complaint  alleged  to  be  usurious.  The  plaintifiTs  claimed  the 
tobacco  as  purchasers  from  Oakley. 

The  substance  of  the  allegations  of  the  complaint  appears 
in  the  opinion. 

S.  P,  Ifdsh  for  the  appellant.  This  case  is  not  affected  by 
the  act  of  1850  (chap.  172,  Laws  of  1850) ;  that  act  only  affects 
contracts  of  a  corporation.  {Curtis  v.  Zeavittj  15  N.  T.,  1; 
Butterworth  v.   O'Brien^  28  Barb.,  187;  S.  C,  23  N.  Y., 
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2Y5  ;  Rosa  v.  Butterfidd^  33  id.,  666  ;  B.  B,  Bank  v.  Hope, 
35  id.,  65.)  A  purchaser  of  property  subject  to  a  usurions 
lien  may  attack  the  lien  where  the  purchase  is  not  subject  to 
it.    {Mason  v.  Lordy  40  N.  T.,  476.) 

Aug.  F.  Smith  for  the  respondent.  When  a  party  has  had 
the  benefit  of  a  loan  from  a  corporation,  he  cannot  be  per- 
mitted to  avail  himself  of  the  defence  that  the  corporation 
had  no  authority  under  its  charter  to  make  the  loan.  (Siher 
Lake  Bk.  v.  Northy  4  John.  Ch.,  370 ;  Potter  v.  Bank  of 
Ithaca^  5  Hill.,  490 ;  Stai>6  of  Indiana  v.  Woram^  6  id.,  37 ; 
Palmer  v.  La/wrence^  3  Sand.  S.  C.  R.,  170 ;  Chester  Glass 
Go.  V.  Dewey y  16  Mass.,  102 ;  McCutcheon  v.  7%e  Steamh. 
Go.,  13  Penn.,  13 ;  Steam  Ndv.  Go.  v.  Weed,  17  Barb.,  378 ; 
Mott  V.  TT.  S.  Trust  Co.,  19  id.,  568.)  The  defence  of  usury 
is  a  personal  one,  and  can  only  be  set  up  by  the  party  origin- 
ally bound  to  pay  the  debt,  or  his  heirs,  devisees  or  personal 
representatives.  (1  Story  on  Contract,  4  ed.,  §  607,  a. ;  Mech. 
Bk.  V.  Edward,  1  Barb.,  271 ;  SaTne  Case,  2  id.,  545  ;  Post 
V.  Bk.  of  Utica,  7  Hill.,  404,  approved  in  Bexford  v. 
Widg^,  2  Com.,  131;  Sands  v.  Church,  2  Seld.,  347 
De  Wolf  V.  Johnson,  10  Wheat.,  392 ;  Green  v.  Morse,  4 
Barb.,. 335 ;  BuUard  v.  Raynor,  30  N.  Y.  R.,  206 ;  BiUing- 
ton  V.  Wagoner,  38  id.,  31 ;  Chamberlain  v.  Dempsey,  36 
id.,  149 ;  Ohio  <&  Miss.  R.  R.  Co.  v.  Xasson,  37  id.,  218.) 
No  one  but  the  borrower,  his  heirs,  devisees  or  personal  repre- 
sentatives, can  take  the  benefit  of  the  relief  prescribed  by  sec- 
tion eight  of  the  usury  laws.  {Schermerhom  v.  Tal7nan,  7 
Ker.,  131 ;  Post  v.  Bank  of  Utica,  7  Hill.,  391 ;  Rexford  r. 
Widger,  2  Com.,  131 ;  BvUard  v.  Raynor,  30  N.  Y.  R.,  206.) 
A  party  by  changing  the  form  of  action  cannot  entitle  him- 
self to  relief  under  a  statute  which  was  not  intended  for  him. 
(Code,  §  275  ;  Linden  v.  Hepburn,  3  Sand.  [S.  C],  668 ;  N. 
T.  Ice  Co.  V.  N.  W.  Ins.  Co.,  23  N.  Y.  R.,  357 ;  PhiUips  v. 
Gorham,  17  id.,  270  ;  Goulet  v.  Assder,  22  id.,  225 ;  TruU  v. 
Granger,  4  Seld.,  119  ;  BuUard  v.  Rwynor,  30  N.  Y.,  206.) 
The  right  of  action  to  cancel  or  avoid  notes  or  other  securi- 
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ties  void  for  usury  cannot  be  assigned.  {Boughton  v.  Smithj 
26  Barb.,  636 ;  BuOard  v.  Raynor,  30  N.  T.  R.,  206.) 
Under  the  provisions  of  the  act  of  1850  (chap.  172,  Laws  of 
1860)  plaintiflF  is  prevented  from  setting  up  usury.  {Butter- 
worth  V.  O'Brien,  23  N.  T.  R.,  276  ;  Bom,  v.  Butterfield,  33 
id.,  665 ;  Curtis  v.  Lea/vitty  15  id.,  9,  228.)  In  pleading 
usury  it  must  be  done  with  certainty ;  the  facts  must  be  stated 
that  make  the  transaction  usurious.  {Cole  v.  Savage,  Clark 
R.,  361-363  ;  Banks  v.  Van  Antwerp,  15  How.  Pr.,  29, 30 ; 
Oould  V.  Homer,  12  Barb.,  602 ;  Cloyes  v.  Thayer,  3  Hill., 
564 ;  Vroom  v.  Ditnias,  4  Paige,  533 ;  Griggs  v.  Howe,  31 
Barb.,  100-102 ;  S.  C,  2  Keyes,  674 ;  Manning  v.  Tyler,  21 
N.  Y.,  567 ;  Dagal  v.  Simmons,  23  id.,  491.) 

»  FoLGEB,  J.  The  plaintiff  was  a  privy  in  estate  to  Corne- 
lius Oakley,  the  first  owner  of  the  property.  If  the  contract 
between  him  and  the  defendant  was  usurious,  he  could  have 
recovered  the  property  pledged  under  it ;  and,  as  a  general 
rule,  the  privies  in  estate  to  him  could  do  the  same.  {Mason 
V.  Lord,  40  N.  T.,  476.) 

The  defendant  advances  some  arguments  why  the  plaintiff 
cannot,  in  this  action,  do  that.  First,  it  is  claimed  that  the 
complaint  does  not  state  facts  which  make  a  case  of  a  usuri- 
ous contract.  It  is  to  be  conceded  that,  in  pleading  usury,  it 
is  to  be  done  with  certainty.  If  the  facts  stated  are  consist- 
ent with  usury,  the  pleading  is  not  sufficient.  I  am,  how- 
ever, of  the  opinion,  that  the  facts  stated  in  the  complaint  in 
this  action  do  well  allege  a  usurious  transaction,  in  its  incep- 
tion and  throughout.  The  complaint  avers  an  application  for 
a  loan  or  advance  of  money  upon  the  pledge  of  property,  and 
the  making  of  a  loan  or  advance  in  response  to  that  applica- 
tion and  upon  that  pledge.  It  then  avers  a  succession  of 
further  like  advances,  on  like  pledges,  to  the  sum  of  over 
$100,000 ;  that  the  advances  of  smaller  sums  were,  from 
time  to  time,  consolidated  into  larger  ones,  and  from  time  to 
time  renewed,  notes  of  Oakley  being  given  for  each  advance 
when  made,  and  for  each  renewal ;  that  these  advances  and 
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renewals  were  made  for  a  term  of  sixty  days,  or  shorter 
period ;  that  at  the  time  of  each  advance  and  of  each'ronewal  a 
charge  of  one  per  cent  on  the  amount  of  the  debt  was  made, 
in  addition  to  interest  at  the  rate  of  seven  per  cent  for  the 
period  for  which^the  loan  was  renewed ;  that  on  a  certain  day 
thereafter  the  defendant  chumed  a  balance  of  $56,733.78,  due 
to  it  on  all  such  previous  transactions,  and  granted  a  renewal 
of  the  loan  of  that  amount  for  another  period  of  thirty  days, 
on  the  condition  that  Oakley  should  give  his  promissory  note 
therefor  at  that  time,  and  an  agreement  pledging  as  security 
for  the  payment  of  the  note  the  property  in  question,  and 
that  Oakley  executed  the  note  and  agreement.  The  objec- 
tion to  the  sufficiency  of  this  complaint  is,  that  there  is 
no  averment  of  any  agreement  that  the  one  per  cent 
should  be  paid,  or  that  it  was  paid,  and  that  the  aver- 
ment that  there  was  a  charge  of  one  per  cent  does  not 
amount  to  an  averment  of  anything  more  than  a  demand. 
The  word  charge,  however,  as  a  technical  word  of  legal  use, 
conveys  the  meaning  of  obligation. «  ^^  The  distinctive  signifi- 
cance of  the  term  rests  in  the  idea  of  obligation  directly  bear- 
ing upon  the  individiial  thing  6r  person  to  be  affected,  and 
binding  him  or  it  to  the  discharge  of  the  duty  or  satisfaction 
of  the  claim  imposed.  In  this  view  a  charge  will,  in  general 
terms,  denote  a  responsibility  peculiar  to  the  person  or  thing 
affected  and  authoritatively  imposed."  It  means  an  exaction 
or  demand  which  must  be  met;  and  though,  in  common 
phrase,  as  applied  to  a  single  instance,  it  may  at  times  imply 
a  demand  made  on  the  one  hand,  without  power  to  enforce 
it,  which  may  or  may  not  be  complied  with  on  the  other,  yet 
in  this  complaint,  in  the  association  in  which  it  is  found, 
applied  to  a  recurrence  of  transactions,  it  carries  with  it  the 
fuller  meaning  of  an  obligation  imposed  and  taken.  So  that, 
although  the  striking  of  a  balance  and  the  giving  of  the  note 
and  contract  of  pledge  might  not  affect  the  prior  transactions 
and  vitiate  them,  if  they  were  originally  untainted,  yet  there 
is  a  substantial  averment  that  the  one  per  cent  was  demanded 


640       Mebchants  Ex.  N.  Bank  v.  Com.  W'housb  Co.  [June 

Opinion  of  the  Court,  per  Foloer,  J. 

1  MMMllM  T — —       -  ■  ■  _  _  ^_M^_    -1.  -     M-     M— __M_      M_  ^_— -  I  M^i^  "l IT* 

as  a  condition  of  each  advance  and  renewal,  fi'om  first  to  last, 
and  was  at  each  allowed. 

Second.  The  complaint  avers  that  the  exaction  of  the  one 
per  cent  was  not  warranted  by  the  charter  of  the  defendant. 
It  is  claimed  by  the  defendant  that  it  is ;  and  that,  from  the 
provision  of  the  charter,  it  appears  that  there  was  not  usury 
in  agreeing  for  it. 

This  claim  is  rested  upon  the  provision  of  the  seventh  sec- 
tion (Laws  of  1867,  chap.  378,  pp.  839-842),  which  allows  the 
defendant  to  receive  and  take  the  management,  charge  or 
custody  of  real  or  personal  estate  or  choses  in  action,  and  to 
advance  moneys,  securities  or  credits  thereon,  on  such  terms 
and  commissions  and  at  such"  rates  of  interest  as  may  be 
established  by  the  directors.  It  is  expressly  provided  in  thk 
section  that  the  rates  of  interest  therein  authorized  shall  not 
Bxceed  seven  per  cent  per  annum.  Interest  is  the  compensar 
tion  paid  by  a  borrower  of  money  to  the  lender  of  it  for  its 
use.  If  this  one  per  cent  on  the  gross  amount  of  the  debt 
was  interest  or  compen^tion  for  the  use  of  the  money,  then 
it  was  not  authorized  by  the  charter.  If  it  was  bona  fide^  a 
commission  for  the  management,  charge  or  custody  of  the 
warehouse  receipts  of  Oakley  may  have  been  a  lawful  charge. 
K  it  was  called  a  commission  when  it  was  really  interest,  then 
it  was  an  attempt  at  an  evasion  of  the  prohibition  of  the 
charter  and  of  the  usury  law.  The  complaint  alleged  that  it 
was  the  latter,  and  avers  facts  which,  undenied,  tend  strongly 
to  show  this,  and  thus  presents  a  fair  issue  of  fact  for  the 
jury.  It  is  not  an  issue  of  law  which  can  be  joined  in  by 
demurrer. 

Third.  By  the  act  of  the  legislature,  passed  April  6th,  1850 
(Laws  of  1850,  chap.  172,  p.  334),  entitled  "  An  act  to  pro- 
hibit corporations  from  interposing  the  defence  of  usury  in 
any  action,"  it  was  enacted  that  no  corporation  shall  here- 
after interpose  the  defence  of  usury  in  any  action.    (§  1.) 

It  is  claimed  by  the  defendant  that,  by  the  operation  of 
this  statute,  the  plaintiff  is  prohibited  from  assailing  the  title 
and  control  of  this  property  in  the  defendant,  on  the  ground 
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that  tkere  was  msxiiy  in  the  transaction  by  which  a  title  an^ 
control  was  acquired  by  the  defendant. 

It  cannot  now  be  contended  that  the  effect  of  this  statute 
is  limited  to  ihe  case  of  a  corporation  made  a  party  deftndr 
ant  in  an  action,  and  setting  up  usury  as  a  defence  thereto, 
though  it  is  not  to  be  denied  that  sach  is  the  primary  or 
superficial  meaning  of  the  word  defence*  It  denotes  the 
means  by  which  the  defendant  prevents  the  success  of  the 
plaintiff's  action.  But  the  courts  have  interpreted  it,  in  this 
statute,  to  mean  more  than  the  resistance  of  an  action  by  • 
reliance  upon  the  usury  laws,  and  to  mean  any  position  or 
attitude  in  an  action  in  which  a  corporation  seeks  to  avoid  its 
own  contract  by  showing  that  it  is  usurious.  {Ourtis  r. 
Zeavitty  15  N.  Y.,  9;  Southern L. (&  T.  Co,Y.Packer,Vl  id., 
51 ;  Boaa  v.  JSuUerfieldj  83  id.  665 ;  iBuUerworthy  Beer.,,  v. 
(yjBrim,  28  id.,  375.) 

This  interpretation  was  adopted,  for  that  the  contrary 
would  def^t,  it  was  said,  all  the  beneficial  aims  of  the  act, 
and  because  the  courts  were  constrained  so  to  do  to  save  the 
purpose  of  it.    (33  N.  T.,  stipra.) 

There  are,  doubtless,  expressions  in  some  of  these  cases 
which  convey  the  idea  of  a  legislative  intention  in  passing 
the  act  to  repeal  the  usury  laws  so  far  as  corporations  are  con- 
cerned. But  the  force  of  the  reasoning  in  them  as  a  whole, 
and  the  bearing  of  the  &cts  therein,  are  to  the  result  that  the 
purpose  of  the  act  was  to  prevent  the  avoidance  by  a  corpora- 
tion of  its  own  contract,  for  the  reason  that  it  was  made  ia 
contravention  of  the  laws  against  usury.  To  reach  this  resuK 
the  courts  were  obliged  to  put  upon  the  language  of  the  act  a 
construction  which  enlarged  the  usual  meaning  of  the  word 
defence.  They  did  this  to  reach  the  end  at  which  the  legis- 
lature obviously  aimed,  and  to  avoid  inccmgruities  of  adjudi- 
cation which  would  otherwise  result,  not  from  any  essential 
difference  of  the  principle  involved  in  different  cases,  but 
from  the  different  position  of  a  corporation  as  party  plaintiff 
or  defendant.  They  held  that  whether  defendant  resisting 
the  enforcement  of  its  contract  because  it  was  usurious,  or 
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plaintiff  seeking  to  annul  its  contract  for  that  reason,  a  cor- 
poration is  equally  obnoxions  to  the  statute  of  1850. 

The  facts  of  these  cases,  and  the  questions  raised  in  them, 
did  not  carry  the  binding  force  of  these  authorities  further 
than  to  the  refhsal  to  a  corporation  of  the  benefit  of  the  usury 
laws  when  its  own  contract  was,  for  usury  in  it,  by  itself 
impugned  as  vicious. 

This  court  is  now  asked  to  go  further,  and  to  say  that 
where  a  corporation  has  rightfully  succeeded  to  a  cause  of 
action  dependent  upon  the  provision  of  the  usury  law,  and 
which,  in  the  hands  of  its  assignor  would  be  prevalent,  the 
act  of  1850  forbids  the  assertion  of  it.  It  is  asked  to  decide 
that  whoever  the  parties  to  the  contract,  a  corporation  suc- 
ceeding to  the  legal  rights  of  a  party  who  might  avail  himself 
of  usury,  either  for  attack  or  defence,  is  precluded  by  this 
statute  from  setting  up  that  right.  We  do  not  find  anything 
in  the  language  of  Uiat  act  which  brings  us  to  that  conclusion. 
Kor  is  there  any  such  thing  in  the  legislative  purpose  with 
which  it  was  passed,  and  which  is  made  plain  in  the  cases  we 
have  cited. 

It  is  not  necessary,  to  maintain  this  action,  to  add  or  inter- 
polate a  word,  or  to  change  the  meaning  of  a  word  in  the  act, 
or  to  come  short  of  sustaining  the  object  of  the  legislature. 
The  plaintiff,  in  the  usual  and  primary  sense  of  the  word 
defence,  is  not  interposing  usury  as  a  defence.  Nor  is  it 
seeking  to  avoid  any  contract  made  by  it  for  the  vice  of  usury 
therein.  These  considerations  meet  and  dispose  of  all  the 
points  presented  to  this  court  in  the  oral  argument  addressed 
to  it  for  the  defendant.  Upon  the  printed  points  handed  up, 
other  positions  are  taken.  But  these  are  fuUy  met  and 
answered  in  the  thorough  and  learned  opinion  delivered  by 
Jones,  J.,*  at  Special  Term;  and  it  is  not  necessary  that 
they  be  especially  adverted  to  here. 


*  The  opinion  of  Jomss,  J,  referred  to,  contains  a  careful  and  elaborate 
review  of  the  authorities  upon  the  question  as  to  who  can  avail  himself  of 
the  plea  of  usury.    He  concludes  as  follows : 

«*From  the  above  reviewed  cases  the  following  rules  may  be  extracted. 


1872.]  Meechants'  Ex.  K  Bank  v.  Com.  W'housb  Co.      643 

._^ ■•  —  ■ 

Opinion  of  the  Court,  per  Folgbb,  J. 


The  judgment  should  be  reversed,  with  costs  tx)  the  appel- 
lant ;  and  the  appellant  should  have  judgment  on  the  demur- 
rer, with  leave  to  the  defendant  to  answer  in  the  action  on 
payment  of  the  costs  of  the  action  since  the  joining  of  issue 

''First  All  privies  to  the  borrower,  whether  in  blood,  representation  or 
estate,  may,  both  in  law  and  equity,  by  the  appropriate  legal  and  equitable 
remedies  and  defences,  attack  or  defend  against  a  contract  or  security 
given  by  the  borrower  which  is  tainted  with  usury  on  the  ground  of  such 
usury,  where  such  contract  or  security  affects  the  estate  derived  by  them 
from  the  borrower.  (Ord  on  Usury,  p.  131 ;  IHxy.  Van  Wyek,  2  Hill  R, 
622;  Miutm  v.  I/n-d,  40  N.  T.  R,^76;  Jackson  v.  Dominiek,  U  J.  R,  485; 
Fo9t  V.  Dart,  8  Paige  R,  640.) 

"  Second.  That  a  grantee  or  assignee  of  a  borrower  who  does  not  take 
his  grant  or  assignment  subject  to  a  Hen  on  the  property  granted  or 
assigned,  created  by  the  borrower,  which  is  tainted  with  usury,  is  privy  in 
estate  with  the  borrower  as  to  the  entire  interests  in  the  property  described^ 
in  the  assignment  or  grant,  as  deriving  from  such  borrower  such  entire 
interests,  and,  as  such  privy,  may  attack  or  defend  against  such  Hen,  imder 
the  first  rule.    (Cases  cited  under  the  first  and  third  rules.) 

'*  Third.  But  if  a  grantee  or  assignee  takes  his  assignment  or  grant  from 
the  .borrower,  subject  to  a  lien  on  the  property  tainted  with  usury,  then, 
as  to  so  much  of  the  property  which  is  necessary  to  satisfy  such  lien,  he  is 
not  in  privity  in  estate  with  the  borrower,  for  so  much  of  the  property  is 
i\ot  assigned  or  granted  to  him ;  and  therefore  he  does  not,  as  to  such  lien, 
come  within  the  first  rule.  (BuUard  v.  Baynor,  80  N.  Y.,  206 ;  De  Wolf  v. 
Johnson,  10  Wheat.  R,  869 ;  Sands  v.  Ohu/reh,  2  Seld.  R,  847 ;  Eariley  v. 
Harrison,  24  N.  Y.  R,  172.) 

"  Fourth.  A  borrower  may  himself  pay  an  usurious  debt ;  and  if  he 
does,  neither  liimself  nor  any  other  person  can  attack  such  pa3rment  on 
the  ground  of  the  usurious  character.  He  may  also,  therefore,  appropriate 
property  for  its  payment,  and  make  such  appropriation  by  assigning  the 
property  in  trust  for  the  payment  of  the  usurious  debt ;  and  if  he  does, 
neither  the  assignee  nor  any  other  person  can  (unless  he  attack  the  assign- 
ment for  fraud)  claim  that  property  so  appropriated  shall  not  be  applied 
to  the  payment  of  the  usurious  debt.  The  bare  fact  that  such  an  assign- 
ment provides  for  the  payment  of  an  usurious  debt  will  not  of  itself  alone 
render  the  assignment  usurious  and  void.  (Oreen,  Ea^x,  etc. ,  v.  Morse  et  ai., 
4  Barb.  R,  832 ;  Murray  v.  Judson,  9  N.  Y.  R.,  78.) 

"  Fifth.  That  one  who  does  not  claim  through  or  under  the  borrower 
does  not  stand  in  privity  with  the  borrower,  and  does  not  come  within  the 
first  rule.  {WUHams  v.  Buck,  2  Transcript  Ap.,  188;  Ohio  and  Mississippi 
R  B,  Co,  V.  Rasson,  87  N.  Y.  R,  218.) 

"  Sixth.  An  usurer  cannot  take  advantage  of  his  own  usury  to  avoid  a 
contract  he  has  entered  into.    (BiUington  v.  Wagoner,  88  N.  Y.  R,  81.) 
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of  law  therein ;  the  answer  to  be  served  within  twenty  days 
after  notice  of  the  filing  in  the  court  below  of  the  remittitur 
from  this  court 

All  concur. 

Judgment  accordingly. 

'*  Seventli.  The  passage  of  the  aforesaid  section  8  (1  R  S.,  778,  g  8)  ia 
norwise  interferes  with  the  then  existing  remedies  at  law  for  attarking,  or 
defending  against  an  usurious  contract,  or  a  security  tainted  with  uMuy, 
nor  with  the  parties  who  were  entitled  to  use  such  remedies;  nor  did  it 
interfere  with  the  then  existing  equitable  Jurisdiction  and  remedies  fpr 
attacking  or  defending  against  such  a  contract  or  security,  nor  with  tbe 
parties  who  were  entitled  to  use  such  remedies,  save  as  laid  down  in  the 
next  rule.  (Compare  FMt  y.  Utiea  Bank,  7  fliU  R,  891 ;  Beafard  t.  WSd- 
gm',  2  Goms.  R,  181 ;  SohermerJUfm  v.  Talmany  4  Kern.  R.,  127;  IMnfftiam 
T.  Harris,  11  Wend.  R,^0,  with  the  cases  dted  under  rule  first.) 

'*  Eighth.  The  said  eighth  section  restniins  the  prerioualy  exeidsed 
•quitable  jurisdiction  of  compelling  all  persons  who  come  into  a  conit  of 
equity  for  relief  against  a  contract  or  a  security  tainted  with  usury,  or  to 
obtain  a  discovery  of  usuiy  In  aid  of  the  prosecution,  or  defence,  o|  an 
action  at  law,  to  pay  the  sum  actually  loaned  and  the  legal  interest  thereon, 
and  to  offer  so  to  do  in  the  bill  of  complaint  as  a  condition  of  granting  the 
reUof  sought,  to  those  cases  where  the  parties  thus  coming  are  not  the 
borrowers  themselves,  their  heirs,  devisees,  or  pers6nal  repreeentativeai 
iMiving  the  exercise  of  eqiutable  jurisdiction  as  to  those  jiersons  who  are 
not  the  borrowers  themselves,  their  heirs,  etc.,  precisely  as  it  was  before 
Che  passage  of  the  section.    (See  cases  cited  imder  rule  seven.) 

"  Ninth.  A  borrower  dan  make  no  agreement  with  Ills  grantee  or  aaalgnee 
whereby  such  grantee  or  assignee  can  prosecute  in  a  court  of  equity  an 
notion  in  the  name  of  the  borrower  for  the  cancelment  of  usurious  securi- 
tSm  given  by  the  borrower,  and  the  court  will  not  give  effect  to  any  such 
agreement  if  made.    (BaughUm  et  al,  v.  Smith  et  al.,  26  Barb.  R,  686.) 

"  The  present  case  falls  ¥rithin  the  first  and  second  rules. 

*'  The  defendant,  however,  insists,  as  a  second  ground  of  demurrer,  that 
there  can  be  no  affirmative  relief  against  an  usurious  contract,  or  a  secu- 
Tity^  tainted  with  usury,  except  by  bill  in  equity,  imder  the  said  section  8. 
From  this  premise,  if  correct,  the  conclusion  would  flow  that  the  demur- 
mr  is  well  taken ;  for  then  the  case  would  fall  within  the  eighth  rule,  and 
the  plaintiff,  not  being  the  borrower,  or  his  heir,  devisee,  or  personal  repra- 
■entative,  would  be  obliged  to  offer  in  his  complaint  to  pay  the  principal 
■am  loaned,  and  lawful  interest  thereon,  and  his  complaint  would  be  hod 
for  not  containing  such  offer. 

^  The  premise,  however,  is  incorrect ;  for  that  section,  as  above  ahow^, 
dots  not  interfere  with  existii^  legal  remedies,  such  aa  trover,  zeplevin, 
ejectment'* 
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John  M.  Jatoox  et  al.,  Bespondents,  v.  Rodebiok  W.  Gamb- 

BON,  Appellant. 

When  a  judgment  is  rendered  by  the  General  Term,  upon  a  verdict  talces 
subject  to  the  opinion  of  that  court,  and  a  statement  of  facts,  with  the 
questions  or  conclusions  of  law  thereon,  is  prepared,  as  required  by  sec- 
tion 888  ( sub.  2)  of  the  Code,  and  is  made  part  of  the  record,  the  fade 
presented  in  the  statement  are  the  only  ones  which  can  be  considered  upon 
appeal.  If  the  statement  is  defective  in  any  respect,  it  must  be  sent 
back  to  the  Supreme  Court  for  correction. 

Defendant  and  S.  were  engaged  in  stock  speculations  through  T.,  a  broker. 
The  arrangement  with  T.  was  made,  and  the  accoimt  was  kept,  in  the 
name  of  defendant  alone,  8.  acting  ostensibly  as  agent.  Plaintiffs  made 
an  agreement  with  S.  that  they  might  purchase  stock  in  the  name  ol 
defendant,  and  imder  his  arrangement  with  T.  Defendant  did  not  know 
of  this  agreement  at  the  time,  but  was  advised  of  it  soon  after,  and  did 
not  object ;  he  also  knew  that  the  stocks  purchased  for  plaintifib  in  his 
name  were  charged  in  his  general  account,  and  the  moneys  advanced  by 
plaintiffs  as  margins  were  credited  to  him.  Subsequently,  by  agreement 
between  defendant  and  S.,  the  latter  assumed  the  stock  transactions  on 
joint  account,  but  defendant's  name,  with  his  knowledge,  was  still  used, 
and  the  account  kept  as  before ;  he  also  notified  T.  that  the  account  was 
under  the  management  and  subject  to  the  direction  of  S.  Under  plain- 
Ufb*  orders,  given  through  S.,  their  stock  was  sold,  and  the  balance 
coming  to  them  thereon  was  credited  by  T.  in  defendant's  account  The 
stocks  purchased  by  defendant  and  S.  had  greatly  depreciated,  and  this 
balance  was  retained  by  T.  as  security  thereon.  Defendant  having 
refused  to  pay  over  the  balance  upon  demand, — HM^  that  plaintifib  wei!« 
entitled  to  recover  the  amount  thereof  in  an  action  f  •r  money  had  and 
received. 

(Argued  June  6, 1872 ;  decided  June  11, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department  in  favor 
of  plaintiffs,  entered  upon  a  verdict  in  favor  of  plaintiffs, 
taken  subject  to  the  opinion  of  the  court  at  General  Term. 

The  action  was  brought  to  recover  an  alleged  balance  in  the 
hands  of  the  defendant,  the  avails  of  the  sale  of  certain  stocks 
belonging  to  plaintiffs. 

A  statement  of  facts  was  made  as  prescribed  bj  subdivi- 
sion 2,  section  333  of  the  Code,  in  substance  as  follows : 

During  the  year  1867-8,  the  defendant,  Cameron,  was  a 
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shipping  and  commission  merchant  in  New  York,  having  in 
his  employ,  as  his  principal  and  confidential  clerk,  one  Geoige 
B.  Sampson.  Cameron  had  made  an  arrangement  with  one 
Travers,  a  stock  broker,  in  New  York,  for  the  purchase  and 
holding  in  Cameron's  name,  and  for  purposes  of  speculation 
in  the  market,  of  the  stock  of  the  Merchants'  Union  Express 
Company. 

Sampson  was  in  fact,  by  agreement  between  him  and  Cam- 
eron, jointly  interested  in  this  speculation,  but  without  the 
knowledge  of  Travers.  The  plaintiffs,  residing  at  Syracuse, 
being  desirous  of  speculating  in  the  same  stock,  but  not  wish- 
ing their  names  to  appear  in  the  operation,  made  application 
to  Sampson,  who  stated  to  them  the  terms  on  which  Travers 
had  agreed  to  purchase  and  hold  for  Cameron,  and  assumed 
to,  and  did  make  an  agreement  with  them  in  Cameron's  name, 
that  they  might  purchase  stock  in  Cameron's  name  and  nom- 
inally upon  his  account  through  Travers,  and  under  the  agree- 
ment between  Travers  and  Cameron.  And,  in  pursuance  of 
that  agreement,  1,000  shares  of  the  stock  were  purchased  for 
plaintiffs,  which  was  done-^the  plaintifis  advancing  the  requi- 
site margin ;  the  amount  of  the  purchase-money  being  charged 
to  Cameron  in  account  by  Travers,  and  the  amount  of  maigin 
credited  to  him. 

Sampson  was  not  authorized  by  Cameron  to  make  this 
arrangement,  but  he  (Cameron)  was  informed  of  it  by  Samp- 
son within  forty-eight  hours  and  did  not  dissent  from  it;  and 
was  also  informed  by  Travers,  by  the  rendering  of  accounts 
of  purchase,  of  the  fact  that  the  1,000  shares  had  been  pur- 
chased for  his  (Cameron's)  account. 

Travers  understood  from  Cameron  that  parties  in  Syracuse 
were  interested  in  Ihe  purchase  of  the  1,000  shares,  and  were 
-to  protect  hi^  (Cameron)  in  the  matter.  There  was  but  one 
account  kept  by  Travers  with  and  in  the  name  of  Cameron. 

Cameron  knew  how  the  account  was  kept. 

On  one  occasion  Cameron  drew  $4,000  out  of  this  account. 
On  one  occasion  the  1,000  shares  were  sold  by  Travers  and  a 
like  amount  immediately  repurchased.    This  was  by  the  desire 
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of  the  plaintife  communicated  to  Sampson,  who  directed  Tra- 
vers  as  to  the  sale  and  repurchase.  This  sale  and  repurchase 
was  without  the  personal  knowledge  of  Cameron  at  the  time. 
The  account  was  continued,  as  afocesaid,  down  to  and  in  May, 
1868,  when  the  plaintiffs,  having  in  the  meantime  made  fur- 
ther advances  of  margin,  also  paid  over  by  Sampson  to  Tra- 
vers,  for  the  account  of  Cameron,  and  credited  to  him  in  thei 
account,  ordered  a  final  sale  of  the  1,000  shares.  Cameron 
informed  Travers  that  the  account  was  under  Sampson's  man- 
agement, and  ordered  him  to  obey  Sampson's  directions  con- 
cerning it.  During  the  time  of  the  running  of  this  account 
the  stock  greatly  depreciated,  and  in  the  end  there  was  a  large 
loss  on  the  stock  held  by  Travers  in  the  name  of  Cameron. 
When  the  plaintiffs'  stock  was  all  sold,  there  was  a  balance 
due  the  plaintiffs  on  the  account  of  the  1,000  shares  of  over 
$5,000.  The  amounts  received  on  the  sale  were  credited  to 
Cameron  by  Travers  in  the  account.  After  the  sale  an  account 
was  rendered  by  Travers  to  Cameron  of  all  the  stock  up  to 
that  date.  Cameron  had  possession  of  this  account  for  nearly 
a  month  before  this  suit  was  brought,  without  objection.  It 
showed  a  balance  in  favor  of  Travers  of  $9,178.79,  against 
which  Travers  held  350  shares  of  the  stock  yet  unsold.  After 
Cameron  had  the  final  account  on  the  15th  of  June,  1868,  and 
while  the  account  remained  in  the  same  position,  the  plain- 
tiffs demanded  of  Cameron  the  payment  of  the  balance  due 
them  as  shown  by  the  account. 

The  said  General  Term,  upon  the  facts,  held  the  following 
conclusions  of  law : 

1.  That  this  is  an  action  for  money  had  and  received  by  the 
defendant  to  the  use  of  the  plaintiff. 

2.  That  the  defendant,  Cameron,  was  bound  by  his  assent 
to  the  original  contract  made  in  his  name  by  Sampson  with 
the  plaintiffs. , 

3.  That  by  virtue  of  and  under  that  contract  and  arrange- 
ment he  became  a  voluntary  trustee  for  the  plaintiffs  as  to  the 
stock  purchased  on  their  account,  and  the  proceeds  thereof, 
and  liable  to  account  to  them  for  the  same. 
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4.  That  the  net  balance  dae  to  the  plaintiffs  on  aeeonnt  of 
isies  of  the  said  1,000  shares  received  by  Trayers,  and  with 
the  consent  of  Cameron,  credited  to  him,  Cameron,  was  money 
had  and  received  by  Cameron  for  the  nse  and  benefit  of  the 
plaintiffs. 

5.  That  the  plaintiffs  were  entitled  to  recover  said  balanee 
in  this  action,  and  a  verdict  for  that  amoiAit  in  favor  of  the 
plaintiffs  against  the  defendant,  with  interest  from  the  time  of 
the  refusal  to  pay  the  same,  was  proper. 

It  appeared  in  the  evidence  that  by  arrangement  between 
Cameron  and  Sampson  in  1867,  the  latter  assumed  all  the 
dtock  transactions  upon  joint  account,  and  that  the  former  had 
thereafter  no  interest  therein,  yet  the  accounts  were  still  kept 
tad  the  dealings  had  in  his  name  as  before,  with  his  know- 
ledge, and  that  Travers  had  no  knowledge  of  Sampson's  interest. 

Frcmcis  0.  Ba/rlow  for  the  appellant.  The  statement  of 
facts  under  section  333  is  not  a  finding  of  facts  like  that  of  a 
teferee.  {Purchase  v.  McMeson^  25  N.  Y.,  211;  and  see 
Brovm  v.  Orser^  2  Bos.,  367 ;  Chambers  v.  Orcmtyon^  7  id., 
417 ;  OiJbert  v.  Beach,  16  N.  Y.,  606.)  This  is  simply  an 
action  for  money  had  and  received.  {Walter  v.  Bennett^  16 
H.  Y.,  251.)  By  silence  a  man  only  ratifies  such  acts  as  he 
knows  his  assumed  agent  has  done  in  his  name.  {Roach  v. 
Coe,,  1  E.  D.  Smith,  175.)  The  burden  is  upon  the  party 
claiming  satisfaction  to  show  this  knowledge.  {Nixon  v. 
Palmer,  8  N.  Y.,  398.)  The  consent  of  defendant  to  a 
deposit  in  his  name,  he  having  no  control  oVer  it,  only  to 
draw  it  out  when  required,  does  not  make  him  liable  for  its 
safe  keeping.  {Dustin  v.  Hogden,  38  111.,  352.)  Plaintiff  can- 
nqt  recover  simply  because  his  money  has  gone  to  pay  defend- 
ant's debt,  without  the  prior  request  or  subsequent  promise  of 
the  latter.  (  Windsor  v.  Savage,  9  Metcalf ,  346, 348 ;  Richard- 
son  V.  WHliamSy  49  Maine,  558 ;  Bea^h  v.  Vanderhurg,  10 
Johns.,  360 ;  Rens,  Olass  Co.  v.  Reid,  5  Co^.,  603  ;  Bevan 
Y.  Thompson,  25  Indiana,  255 ;  1  Parsons'  Contracts,  5th  ed., 
471,  472.) 
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D.  Pratt  for  the  respondents.  Defendant,  having  adopted 
and  ratified  Sampson's  acts,  was  liable  to  plaintiffs.  {Gage  y. 
Shearman^  2  Com.,  417;  Hanks  v.  Drake^  49  Barb.,  186; 
Hope  V.  Lawrence^  60  id.,  258 ;  Brisbane  v.  AdainSy  3  Com., 
129;  Commercial  BamJc  of  Buffalo  v.  Warren^  15  N.  T., 
677 ;  Cchmi  v.  HoXbrook^  3  Com.,  126.)  For  neglect  of  duty 
by  an  agent,  his  principal  alone  is  liable  to  third  persons. 
{Cohrm  v.  HoUyrooJc^  »wpra;  Cameron  v.  Reynolds^  Comp., 
406  ;  Tuttle  v.  ,Lo^m^  7  J.  R.,  469 ;  Denny  v.  Manhattan  Co.j 
2  Denio,  116.) 

Alken,  J.  The  verdict  was  given  for  the  plaintiffs,  subject 
to  the  opinion  of  the  Court  at  General  Term,  without  objec- 
tion by  either  party. 

It  was  virtually  assented  to  by  both  that  there  were  no  con- 
troverted facts  to  be  passed  upon  by  the  jury.  But  as  no  spe- 
cific facts  were  found  by  the  jury  or  expressly  conceded  by  the 
parties,  it  was  necessary  for  the  purpose  of  an  appeal  to  this 
court  that  a  concise  stateiiient  of  facts  should  be  prepared 
under  the  direction  of  the  Supreme  Court,  with  the  questions 
or  conclusions  of  law  thereon.  (Code,  §  333.)  Such  state- 
ment was  prepared  and  made  a  part  of  the  record,  and  the 
facts  presented  in  that  statement  are  the  only  facts  that  can 
be  considered  upon  this  appeal. 

The  decision  of  the  court  below  was  based  upon  such  facts, 
and  their  judgment  can  only  be  reversed  upon  the  same  state 
of  facts.  This  court  cannot  by  resorting  to  the  evidence  cor- 
rect, reform  or  vary  that  statement.  If  it  is  defective  in  any 
respect,  it  must  be  sent  back  to  the  Supreme  Court  for  correc- 
tion, as  was  done  in  Smith  v.  Grants  reported  upon  an  appli- 
cation for  a  resettlement  of  the  statement.  (17  How.  P.  R., 
381.)  But  upon  a  careful  examination  of  the  evidence,  it  is 
palpable  that  the  statement  is  full  and  accurate,  and  that  no 
material  fact  which  was  either  proved  or  conceded  upon  the 
trial  has  been  omitted. 

The  fact  that  the  defendant,  from  some  time  in  December, 
1867,  had  no  actual  personal  interest  in  the  stock  account 
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which  had  been  carried  on  in  his  name  for  the  joint  accoant 
of  himself  and  Sampson,  is  not  material.  As  Sampson's  inte- 
rest before  was  latent,  so  the  transfer  of  the  whole  interest  bj 
the  defendant  to  Sampson  was  a  priyate  transaction  between 
the  two,  and  the  ostensible  ownership,  liability  and  interest 
was  the  same  as  before.  The  defendant  guoad  Travers  and 
the  plaintiffs  occupied  the  same  positions  and  was  subject  to 
the  same  liabilities  as  before  the  transfer  to  Sampson. 

So  far  as  Travers  was  concerned,  the  purchases  and  sales 
w^re  by  and  for  account  of  the  defeiidant. 

He  was  the  responsible  dealer,  liable  for  the  purchases,  and 
entitled  to  the  proceeds  of  the  sales.  Moneys  paid  to  the  bro- 
ker went  to  his  credit,  and  subject  to  the  claims  of  the  broker 
were  subject  to  his  draft.  The  plaintiffs'  money  and  stocks 
went  into  the  same  general  a6count  with  his  assent,  and  while 
the  pkintiff8  were  bound  to  indemnify  him  against  loss,  the 
money  paid  in  as  a  margin  by  the  plaintiffs  or  received  upon 
the  sale  of  stocks  bought  for  them,  was  passed  to  the  credit  of 
the  defendant  on  his  account  with  Travers,  and  was  so  much 
money  had  and  received  by  him.  The  defendant  had^  had  the 
benefit  of  it,  and  it  is  immaterial  whether  it  is  still  to  his  cre- 
dit with  his  banker  or  broker,  subject  to  his  draft,  or  has  been 
actually  withdrawn  by  him,  or  whether  it  is  held  by  the  bro- 
ker in  satisfaction  of  a  balance  due  upon  other  dealings  enter- 
ing into  the  same  general  account,  that  is,  for  a  general  bal- 
ance upon  the  whole  account. 

The  liability  of  the  defendant  to  Travers,  for  the  result  of 
Sampson's  operations  in  his  name  and  upon  credit,  is  india- 
putable.  As  between  Sampson  and  the  defendant,  it  may 
well  be  the  former  is  the  responsible  party  in  respect  to  the 
stocks  purchased  and  sold  on  his  order,  but  as  between  the 
defendant  and  third  persons,  the  defendant  is  a  principal,  and 
liable  as  such. 

The  defendant  loses  nothing  by  his  agency  for  the  plaintiffs. 
On  the  contrary,  a  balance  is  due  the  latter  on  account,  and 
for  that  balance  they  have  no  claim  on  Travers,  for  by  the 
assent  of  all,  the  defendant  is  the  client  and  dealer  with  him, 
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the  party  in  the  transactions  and  account.  Sampson  is  not 
liable,  for  he  acted  as  the  agent  of  the  defendant,  and  plain- 
tiffl  dealt  with  the  defendant  through  him. 

If  it  should  be  held  that  when  the  true  relation  between 
Sampson  and  the  defendant  became  known  to  the  plaintifb, 
they  might  have  sought  relief  against  him,  they  were  not 
bound  to  do  so. 

The  money  of  the  plaintiff  has  gone  to  relieve  the  defend- 
ant from  his  liability  to  Travers  incurred  through  the  agency 
of  Sampson. 

I£  commercial  gentlemen,  who  are  supposed  to  know  the 
perils  of  the  stpck  exchange,  encourage  their  confidential 
clerks  to  enter  upon  a  course  of  speculatious  upon  their  credit 
and  in  their  name,  they  have  no  right  to  complain  of  the  result 
or  shirk  the  responsibilities  of  the  transactions. 

So  far  as  appears,  there  is  nothing  to  impeach  the  integrity 
of  Sampson.  He  has  acted  with  the  full  knowledge  and 
assent  of  his  principal,  and  he  h^s  only  done  as  others  have 
done  before  him,  erred  in  judgment. 

The  defendant,  upon  the  uncontroverted  &cts,  having  the 
money  of  the  plaintiffs  in  his  hands  and  under  his  control  as 
much  as  if  it  had  gone  into  his  general  bank  account  and  been 
used  in  his  business  as  occasion  required,  in  answer  to  the 
request  of  the  plaintiffs  that  they  should  be  paid,  says  in  sub- 
stance :  '^  It  is  true  I  had  your  money,  but  I  was  in  form  and 
name  a  principal,  but  in  fact  a  surety  for  a  friend  in  the  pur- 
chase and  sale  of  other  stocks,  and  upon  those  transactions 
there  was  a  loss,  and  I  have  taken  your  money  to  indemnify 
myself  against  that  loss."  This  is  the  substance  of  tbe  defence 
set  up,  concisely  stated. 

It  is  simply  an  attempt  to  transfer  his  suretyship  for  Samp- 
son, at  a  time  when  it  has  become  onerous  and  expensive,  to 
the  plaintiffs. 

I  know  of  no  legal  process  by  which  it  can  be  accomplished 
without  their  consent. 

The  judgment  must  be  affirmed. 

All  concur.    Judgment  affirmed. 
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CAUSES  DECIDED  DUBING  THE  PERIOD  EMBRACED  IN  THIB 
VOLUME  AND  NOT  REPORTED  IN  FULL. 


Daniel  S.  Bead  et  al.  v.  The  Pbesident,  eto.,  of  tbs  Dkla- 
WAB8  AKD  Hudson  Canal  Oompany. 

(Ai:gued  February  22,  1872 ;  decided  March  26, 1872.) 

AonoN  on  a  contract  by  which  defendants  agreed  to 
deliver  a  quantity  of  coal  to  plainti£&  at  Bondont  in  October, 
1868,  on  board  of  boata  to  be  furnished  by  plaintiffs.  On 
account  of  the  crowd  of  boats  waiting  for  coal,  plaintiff'  boats 
were  unable  to  get  up  to  the  places  of  deliveiy  in  October. 
October  27th  plaintiffs  wrote,  asking  as  a  great  fEivor  flfor 
Airther  time  to  get  the  coal  away."  This  was  refused  unless 
they  paid  the  increased  price  for  the  next  month.  October 
29th  or  dOth  plaintiffs  went  to  Bondout  and  demanded  the 
coal,  which  demand  defendants  refused.  Plaintiffs'  boats 
were  not  then  at  the  places  of  delivery.  Plaintiff  claim  dam- 
ages for  breach  of  contract  and  demurrage  for  the  detenticm 
of  their  boats,  which  occurred  substantially  in  November. 
Defendants  offered  evidence  to  show  that  it  was  the  usage  for 
vessels  to  take  their  turn  in  order  of  arrival,  "first  come  first 
served,"  which  the  referee  rejected.  Hdd^  that  the  contract 
necebsarily  implied  that  plaintiffs  should  have  their  boats  at 
the  usual  places  where  coal  was  shipped  or  delivered  by 
defendants,  and  that  the  failure  to  do  so  was  a  good  defence 
unless  defendants  in  some  manner  prevented  plaintiffs  from 
performing  on  their  part;  that  such  interference  was  not 
shown  by  the  fact  that  other  boats  were  there  in  the  ordinary 
course  of  business  to  receive  coal,  which  prevented  plaintife' 
boats  from  going  directly  to  the  place  of  delivery.     The  bur- 
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den  of  showing  a  right  to  or  preference  of  acceBS  to  the  place 
of  deliyery  rested  npon  plaintiffi.  But  if  the  contract  was 
hrok^i  by  defendants'  refusal  to  deliver,  plaintiffs  could  only 
recover  the  difference  between  the  price  agreed  upon  and  the 
actual  value  of  the  coal.    They  could  not  recover  demurrage. 

S.  P.  JTaah  for  the  appellants. 

D.  S.  MorreU  for  the  respondents. 

Pbokham,  J.,  reads  for  reversal  and  new  trial.    All  concur. 
Judgment  reversed  and  new  trial  ordered,  costs  to  abide 
event. 


In  thb  Mattes  of  the  Application  of  Edwabd  Sohell, 

Trustee,  etc.    . 

(Aigued  February  27, 1872 ;  decided  March  26, 1872.) 

^  Sarrvud  Hand  for  the  appellant. 

R.  H.  Smith  <b  Swnfcrd  ioit  the  respondent. 

Order  reversed  on  authority  of  In  re  Llvingetan  (84  N.  Y., 
556). 


Joseph  Phillips,  Bespondent,  v.  Albebt  Spittebs,  Appellant. 

(Aigaed  Febroaiy  27, 1872 ;  decided  March  26, 1872.) 

AonoK  for  conversion  of  $500  in  gold.  The  judgment 
below  was  for  the  value  of  the  gold  in  currency  at  time  of 
demand.  JSddy  that  the  verdict  should  have  been  in  gold 
ddlars,  not  cuixency,  on  authority  of  KMogg  v.  Sweeney  (46 
N.  Y.,  291). 

WiUio/m  A.  Beach  for  the  appellant. 

Samuel  Sand  for  the  respondent. 
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Peokham,  J.,  reads  for  modifying  judgment  and  making  it 
for  $500,  with  interest  from  January  5,  1866,  payable  in  gold, 
with  costs  in  the  conrt  below,  payable  in  currency,  withont 
costs  to  either  party  in  this  conrt. 

All  concur;  Kafallo,  J.,  of  counsel,  not  voting. 

Judgment  accordingly. 


Jarbd  p.  Micks,  Respondent,  v.  The  New  Tobk  Centbai. 
AND  Hudson  Bpteb  Bailboad  Company,  Appellant. 

Samuel  D.  T^^ilde,  Sespondent,  v.  The  Same,  Appellant. 

Samuel  D.  Wilde,  Eespondent,  v.  The  Same,  Appellant 

(No.  2). 

John  D.  Kott  Chamberlain,  Eespondent,  v.  The  Same, 

Appellant. 

A.  P.  Zoning  for  the  appellant. 

George  W.  Coikrwn  for  the  respondents. 

These  four  cases  present  the  same  questions  and  were 
decided  upon  authority  of  Fisher  v.  N.  Y.  O.  <md  H,  R.  JS. 
B.  Co.  (46  N.  Y.,  644). 

Agree  to  affirm  for  one  penalty,  and  excess  of  fare,  and 
reverse  as  to  residue  without  costs  in  this  court. 

Judgment  accordingly. 


George  Proestler,  Respondent,  v.  Lewis  H.  Kuhn, 

Appellant. 

An  appeUant  will  not  be  heard  to  allege  as  error  that  which  was  inserted 
in  a  judgment  at  bis  own  instance. 

(A^ed  February  28, 1872 ;  decided  March  26, 1872.) 

AonoN  to  restrain  a  nuisance  and  for  damages.    The  jury 
found  for  plaintiff,   and  a  decree   was   entered  enjoining 
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defendant  from  doing  the  acts  complained  of,  ^'  to  the  injury 
and  nuisance  of  the  plaintifi  or  his  tenants."  The  prominent 
ground  of  error  assigned  was  that  the  decree  was  too  general 
and  indefinite;  as  originally  drawn  and  settled  it  was  not 
subject  to  this  objection,  but  was  resettled  and  modified  to 
its  present  form  at  defendant's  request.  Hdd^  that  defendant 
could  not  raise  the  question  on  appeaL 

* 

N.  C.  Modk  for  the  appellant. 

A.  J.  Perry  for  the  respondent. 

Pbckham,  J.,  reads  opinion  for  affirmance.    All  concur. 
Judgment  affirmed  with  costs. 


IsBAEL  J.  RoGBBS,  Respondent,  v.  Thb  Long  Island  XUn^ 

xoAD  Company,  Appellant. 

(Aigued  March  1, 1872 ;  decided  Aprii  2, 1872.) 

n,  W.  Boohstaber  for  the  appellant 

Ira  H,  TuthiU  for  the  respondent. 

Appeal  dismissed  on  authority  of  Wright  v.  Htmter  (46 
N.  T.,  4:09)  and  Scmds  v.  Crooke  (46  id.,  664). 


The  People  ex  rel.  Samuel  Mabsh,  Jr.,  Appellants,  v. 
MioHAEL  Delaney  et  al..  Assessors,  etc..  Respondents. 

A  departure  by  assessors  from  the  standard  fixed  by  statute  for  estimating 
the  value  of  property  placed  upon  the  assessment  roll  cannot  be  cor- 
rected upon  certiordfiy  nor  can  their  fdlure  to  assess  the  property  of  a 
corporation,  as  required,  be  so  cbrrected.  The  court  may  reverse  the 
assessment  as  made,  and  direct  a  reassessment ;  but  after  the  roll  has 
been  delivered  to  the  board  of  sui)ervisors  and  the  power  of  the  asses- 
sors over  it  has  ceased,  a  certiorari  should  not  be  aUowedJ  and  if 
allowed,  should  be  quashed  even  after  return  made. 

(Argued  3Iarch  1, 1872 ;  decided  April  2, 1872.) 
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AppsAii  from  an  order  of  the  Geaaral  Term  of  the  Supreme 
Oonrt  in  the  second  judicial  department,  quashing  a  writ  of 
certiorari  issued  to  defendants  as  assessors  of  the  town  of 
Southfield,  Bichmond  county.  The  r^tor^a  tax-payer  of 
the  town  of  Southfield,  obtained  the  writ  upon  the  ground 
tiiat  defendants  had  omitted  to  make  the  proper  entries 
required  by  the  Sevised  Statutes  (as  am^ded,  Laws  of  1853, 
chap.  654 ;  Laws  of  1857,  diap.  456)  in  respect  to  the  Bich- 
mond County  Gas-light  Company,  and  had  undervalued  its 
property  $226,600.  It  appeared  that  prior  to  the  issuing  of 
the  writ,  the  defendants  had  completed  their  roll  and  it  had 
been  delivered  to  the  board  of  supervisors. 

Wm.  Henry  Anthon  for  the  appellants. 

Oeo.  J.  Chreenfidd  ior  the  respondents. 

Gboteb,  J.,  reads  opinion  for  affirmance.    All  concur. 
Order  affirmed,  without  costs. 


Gabbiellb  Saeltzeb,  Bespondent,  v.  Sabah  Fnn>ULL, 

Appellant. 

(Aigaed  March  26,  1872 ;  decided  AprQ  2, 1872.) 

lioac  L.  Egbert  for  the  appellant. 
Qeo.  P.  Avery  for  the  respondent. 
Agree  to  dismiss  aj^eal.    'So  opinion. 


In  the  Majtsb  ov  thb  PmrnoK  of  Lxandkb  Shtth,  Appet 

lant,  V.  Philip  Sioth,  Bespondent. 

(Argued  March  26, 1872 ;  decided  April  2, 1872.) 
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jE  F.  Bullwrd  for  the  appelhint. 
James  W,  Oulver  for  the  respondent. 
Agree  to  dismiss  appeal.     No  opinion. 
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Solomon  Grates,  Respondent,  v.  Clarinda  H.  Sfibr, 

Appellant. 

(Argued  March  27, 1873 ;  decided  April  2, 1872.) 

A.  McDonald  for  the  appellant. 

Frands  Kerna/ti  for  the  respondent. 

Agree  to  affirm.    No  opinion.     Foloer,  J.,  not  voting. 


The  Mayor,  rro.,  of  the  Cnr  of  Troy,  Respondents,  v.  The 
Troy  and  Lansingburoh  Railroad  Company,  Appellant. 

By  the  acceptance  by  a  railroad  corporation  of  a  license  from  a  municipal 
corporation  to  lay  and  operate  its  tracks  in  the  streets  of  the  latter,  the 
terms  and  conditions  upon  which  the  license  is  granted  become  a  con- 
tract between  the  parties. 

A  reservation  of  power  on  the  part  of  the  municipal  corporation  to  revoke 
the  license  in  case  of  failure  to  comply  with  the  terms,  does  not  afifect 
the  liability  of  the  railroad  corporation  while  operating  its  road  under 
the  license. 

Where  a  judgment  is  obtained  against  a  city  in  an  action  brought  to 
recover  damages  for  injuries  sustained,  in  consequence  of  a  failure  of  a 
railroad  corporation  to  comply  with  its  contract  to  keep  that  portion  of 
the  street  occupied  by  its  track  in  good  repair  and  safe  for  travel,  and 
where  the  latter  has  notice  of  the  action  and  an  opportimity  to  defend, 
the  record  of  the  judgment  is  competent  evidence  in  an  action  against  it 
brought  by  the  city,  and  is  conclusive  as  to  its  liability  and  as  to  the 
amount  the  city  is  entitled  to  recover. 

• 

(Argued  March  20, 1872 ;  decided  April  9, 1872.) 

This  action  was  brought  to  recover  the  amount  of  a  judg- 
ment paid  by  plaintiffi  for  damages  sustained  by  the  overtum- 
in&r  of  a  sleigh  in  one  of  its  streets. 
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PlaintiffB  granted  a  license  to  defendant  to  lay  its  track 
through  certain  streets  upon  condition  that  it  should  keep  in 
thorough  repair  the  pavement  between  and  for  eighteen  inches 
outside  of  its  track,  and  should  remove  the  snow  and  afford  a 
safe  and  unobstructed  passage  for  sleighs  and  wagons.  In 
default  the  common  council,  after  thirty  days,  had  the  right  to 
revoke  the  license.  After  a  heavy  fall  of  snow,  defendant,  to 
run  its  cars,  removed  the  snow  from  its  tracks,  leaving  it  on 
the  sides.  In  consequence,  one  Nathaniel  Purdy  was  precipi- 
tated into  the  excavation  by  the  overturning  of  a  sleigh,  and 
was  injured.  He  brought  an  action  against  the  city.  Notice 
was  given  defendant  of  the  action,  and  it  was  requested  to 
defend  and  indemnify  the  city,  but  declined.  Purdy  obtained 
judgment  for  $3,825,  which  was  paid  by  plaintiflfs.  On  the 
trial  herein  the  court  received  the  judgment  in  evidence  and 
held  it  conclusive  upon  defendant  as  to  extent  of  damages,  and 
that  the  excavation  by  defendant  rendered  the  streets  unsafe 
and  dangerous,  and  that  Purdy  was  not  chargeable  with  con- 
tributory negligence.  To  these  rulings  defendant  excepted. 
PlaintifiTs  obtained  judgment  for  the  amount  paid  on  the 
Purdy  judgment,  with  costs,  counsel  fees  and  expenses 
incurred  in  the  defenca  The  judgment  was  affirmed  by  the 
General  Term. 

W.  A.  Beach  for  the  appellant. 

M.  /.  Tovmsend  for  the  respondents. 

Qrovbk,  J.,  reads  for  affirmance. 

All  concur.     Judgment  affirmed  with  costs. 


Ellen  Hendriokson,  Ex'tbix,  etc.,  Eespondent,  v,   John 
Kelly,  Sheriff,  etc.,  et  al.,  Appellants. 

(Argued  April  1, 1872 ;  decided  April  9, 1872.) 
A.  J.  Yanderpoel  for  the  appellants. 
Francis  Kernan  for  the  respondent. 
Agree  to  affirm.     No  opinion. 
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The  People  ex  rel.  John  G.  Ostbom  et  al.,  Respondents,  v. 

Hbbbick  Thorn  et  al..  Appellants. 

(Argnied  April  2, 1872 ;  decided  April  9, 1872.) 

S.  M,  Tuylor  for  the  appellants. 
Charles  WkeaUm  for  the  respondents. 
Agree  to  dismiss  appeal.    No  opinion. 


James  Selden,  Appellant,  v.  Joseph  Bayley,  Respondent. 

(Argued  April  8, 1872  ;  decided  April  9,  1872.) 
M.  S.  Thompson  for  the  appellant. 
D,  67.  Caimn  for  the  respondent. 
Agree  to  affirm.    No  opinion. 


Hensy  Fullerton,  Respondent,  v.  PArMOK  D Alton, 

Appellant. 

(Aigaed  April  5, 1872 ;  decided  April  9, 1872,) 

M.  L  Townsend  for  the  appellant. 
O.  H.  Lee  for  the  respondent. 
Agree  to  affirm.    No  opinion. 


Stephen  A.  Walker,  Respondent,  v.   The  Amerioan 

National  Bank,  Appellant. 

If  attorneys  transact  business  as  brokers,  they  are  entitled  to  compensa- 
tion as  such,  but  cannot  charge  a  counsel  fee  for  conversations  with  their 
employers  about  the  business,  unless  by  express  contract. 

(Argued  April  4, 1872 ;  decided  April  9,  1872.) 


660  '     MEMORANDA  OF 

This  was  an  action  upon  an  account  for  legal  Bervices 
assigned  to  plaintiff  by  Strong  &  Shepard,  attorneys.  A  por- 
tion of  the  account  was  for  services  of  plaintiff's  assignors  in 
negotiating  the  sale  of  certain  mortgages  belonging  to  the 
defendant  under  an  agreement  that  defendant  should  allow 
as  compensation  all  received  over  forty  per  cent  of  amount 
of  mortgages.  Failing  to  effect  a  sale,  the  bank  employed 
the  assignors  to  negotiate  a  loan  upon  the  security  of  the 
mortgages,  with  the  promise  that  if  the  assignors  succeeded 
they  were  to  be  compensated  for  their  services  in  attempting 
to  sell.  The  assignors  succeeded  in  negotiating  a  loan,  but 
defendant  refused  to  consummate  the  transaction.  There 
was  also  a  charge  in  the  bill  of  $3,000  for  counsel  fees  in 
divers  consultations  in  reference  to  the  sale  and  the  loan. 
The  whole  account  was  allowed  by  the  referee. 

ffddj  that  the  employment  of  Strong  &  Shepard  in  nego- 
tiating the  sale  and  loan  was  as  brokers,  and  the  referee  was 
not  authorized  to  find  an  employment  as  counsel ;  that  the 
assignors  were  not  entitled  to  compensation  both  as  brokers 
for  doing  the  business  and  as  counsel  for  conversations  had  in 
reference  to  it. 

Moody  B.  Smith  for  the  appellant. 

T.  R.  Si/rong  for  the  respondent. 

Grover,  J.,  reads  for  reversal  and  new  trial.    All  concur. 
Judgment  reversed  and  new  trial  ordered,  costs  to  abide 
event 


John  B,  Atebs,  Eespondent,  'o.  The  Western  Bailboao 

Corporation,  Appellant. 

Costs  on  appeal  in  an  action  at  law  are  in  the  discretion  of  the  court  onlj 
when  the  judgment  is  reversed  in  part  and  affirmed  in  part,  or  where  a 
new  trial  is  granted.  The  addition  to  a  judgment  in  this  court  of  the 
words  "  with  costs  "  or  "  without  costs  "  cannot  affect  the  right  of  the 
previdling  party  in  such  action. 

(Argued  April  9, 1872 ;  decided  April  16, 1872.) 
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Motion  to  correct  remittitur  by  adding  the  words  "  with 
costs."  The  court  decide  as  above,  but  add :  "  As  we  think 
that  it  (appellant)  has  the  right  to  costs,  we  grant  the  motion." 

John  n.  Reynolds  for  the  appellant. 

Geo,  BUsa^  Jr.j  for  the  respondent. 

Motion  granted.    Per  Gubiam  opinion. 
All  concur. 


HowAKD  Newlin  et  al..  Assignees,  etc.,  Appellants,  v.  Dasius    |ij^^ 

Lyon,  Sheriff,  etc..  Respondent.  ^  JU 

After  it  is  shown  to  the  satisfaction  of  the  court  or  referee  that  an  assign- 
ment was  entered  into  by  the  assignor  and  assignee,  with  a  common 
purpose  of  defrauding  the  creditors  of  the  former,  his  acts  and  declara- 
tions after  the  assignment  are  competent  evidence  against  the  parties 
thereto,  not  to  show  the  formation  of  the  common  purpose,  but  to  prove 
its  execution,  extent  and  effect. 

When  the  assignor  continues  in  possession  of  the  assigned  property,  his 
acts  and  declarations  while  in  actual  possession  may  be  given  in  evi- 
dence as  part  of  the  res  gesUg, 

A  party  excepting  to  the  conclusions  of  law  of  a  court  or  a  referee  is  not 
held  to  the  same  strict  rule  as  in  excepting  to  a  charge.  Where  a  charge 
is  good  in  part  and  ill  in  part,  the  exception  must  point  out  the  veiy 
part  which  is  ill,  so  that  the  court,  having  its  attention  specifically  called 
to  it,  may  have  an  opportunity  to  correct  the  error ;  but  exceptions  to 
conclusions  of  law  come  after  the  power  to  rectify  has  passed  from  the 
court  or  referee,  and  the  reason  for  the  strict  rule  in  the  former  case 
fails. 

(Argued  April  10, 1872  ;  decided  AprU  16,  1872.) 

This  is  an  action  of  replevin  brought  by  plaintiffs  as 
assignees  of  Hosea  Ball  to  recover  a  quantity  of  stock  and 
farming  utensils.  The  defendant  justified  as  sheriff  of  West-  . 
Chester  county,  by  virtue  of  certain  judgments  and  executions 
against  the  assignor,  claiming  that  the  assignment  was  fraudu- 
lent and  void  as  against  creditors.  Upon  the  trial  the  referee 
allowed  proof  of  the  acts  and  declarations  of  the  assignor  after 
the  assignment,  but  while  he  rem'ained  in  possession  of  the 
property,  to  which  plaintiff  excepted.     The  referee  found  the 
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fraud  as  set  np  in  the  answer.  His  second  conclusion  of  law 
was: 

^'  2d.  The  defendant  is  entitled  to  judgment  for  the  return 
of  the  property  taken  from  him  by  the  plaintiff  in  this  action, 
or  the  value  thereof,  which  is  assessed  at  $10,000,  in  case  a 
return  thereof  cannot  be  had  and  damages  for  taking  and 
withholding  the  same,  besides  his  costs  in  this  action." 

Plaintiffs  excited  generally  "  to  the  second  conclusion  of 
law." 

The  amount  of  the  various  executions  in  defendant's  hands, 
with  interest,  was  $2,020.13.  The  judgment  was  for  the  full 
value  of  the  property,  in  case  return  could  not  be  had. 

Samud  A.  Noyes  and  Sarrmd  Hamd  for  the  appellants. 

N.  C,  MoaJc  for  the  respondent. 

FoLGEB,  J.,  reads  opinion  for  reversal  and  new  trial,  unless 
defendant  stipulates  to  reduce  the  recovery  to  $2,020.13,  with 
interest  from  August  1,  1869,  and  if  so  reduced,  judgment 
affirmed,  with  costs  to  the  respondent.  Allen,  Grovkb, 
Peokham  and  Kafallo,  JJ.,  concur. 

Judgment  accordingly. 


OoEMiOK  MoNuLTY,  Appellant,  v.  Doha  E.  Bbown,  impleaded, 

etc.,  Bespondent. 

(Argued  April  1,  1872;  decided  April  33,  1872.) 

Samud  Hamd  for  the  appellant. 

Johm,  A,  Foley  for  the  respondent. 

Agree  to  affirm.    No  opinion.    Pbokham,  J.,  dissenting. 
'  Judgment  affirmed,  with  costs. 


William  Z.  Bbowk,  Bespondent,  v.  The  Town  of  Cantok, 

Appellant. 


(Submitted  April  16, 1873 ;  decided  April  28, 1872,) 
/ 
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Pladhiff,  a  minor,  enlisted,  and  was  credited  upon  the 
quota  of  the  town  of  Canton,  St.  Lawrence  county.  The 
town  had  voted  to  pay  $300  bounty  to  those  who  should  thus 
enlist.  It  was  agreed,  between  the  plaintiff,  his  father  and 
the  supervisor  of  the  town,  that  the  father  should  receive  the 
bounty,  and  the  bonds  of  the  town  for  the  amount  of  the 
bounty,  made  payable  to  plaintiff  or  order,  were  issued  and 
delivered  to  the  father.  Upon  the  maturity  of  the  bonds 
they  were  paid  to  the  assignee  of  the  father.  They  were  not 
indorsed  by  the  plaintiff,  who  brings  this  action  to  recover 
the  amount  thereof  of  the  town.  Held^  that  the  plaintiff  had 
no  interest  in  or  title  to  the  bonds ;  that  his  father  was  the 
equitable  owner,  and  that  defendant  was  not  liable  to  plain- 
tiff thereon. 

W.  C.  Cooke  for  the  appellant. 

Foote  cfe  James  for  the  respondent. 

Groveb,  J.,  reads  for  reversal  and  new  trial.    All  concur. 
Judgment  reversed  and  new  trial  ordered,  costs  to  abide 
event. 


Edwasd  Smith,  Respondent,  v.  Henby  Smith  et  ai., 

Appellants. 

(Argued  April  17, 1873;  decided  April  23, 1872.) 

Wm.  H.  Vom  Oott  for  the  appellant. 

John  L.  HiU  for  the  respondent. 

Agree  to  affirm.    No  opinion. 
Judgment  affirmed,  with  costs. 


Asa  Beach,  Appellant,  v,  Nathan  Harrinoton,  Respondent 

(Submitted  April  17, 1872 ;  decided  April  23, 1872.) 


664  MEMORANDA  OP 

Chapmcm  <&  Martin  for  the  appellant. 

McDowell  <&  Edwards  for  the  Eespondent. 

Agree  to  afBrm.    No  opinion. 
Judgment  affirmed,  with  costs. 


LuTHEB  Page,  Appellant,  v.  Francis  Olough,  Respondent. 

(Submitted  April  17,  1872 ;  decided  April  23, 1872.)    ' 

McDowell  cfe  Edwards  for  the  appellant. 

Chapman  <fe  Martin  for  the  respondent. 

Agree  to  affirm.     No  opinion.     Pegkham,  J.,  not  voting. 
Judgment  affirmed,  with  costs. 


Henbt  S.  Bubgeb  et  al..  Respondents,  v.  Chasles  Devlin, 

Appellant. 

(Argued  April  11, 1872;  decided  April  23, 1872.) 

D.  C.  Colvin  for  the  appellant. 

II.  Sheldon  for  the  respondents. 

Decided  upon  the  facts  in  the  case. 
Allen,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Charles  RmEBHousE  et  al..  Appellants,  v.  Fbakk  Benin- 
GER  etal.,  impl'd,  etc.,  Respondents. 

(Argued  April  17, 1872;  decided  April  28. 1872.) 
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Deoided  npon  the  facts  in  the  case. 

A.  G.  Sice  for  the  appellants. 

Simeon  E.  Church  for  the  respondents. 

Agree  to  affirm.    No  opinion. 
Judgment  affirmed,  with  costs. 


Jamss  E.  Conor,  Appellant,  v.  John  Dempsey,  Respondent. 

(Argued  April  18, 1872 ;  decided  April  23, 1872.) 

Plaintiff  agreed  to  mannfacture  and  deliver  to  defendant 
two  engravers'  stamping  presses,  and  to  warrant  that  they 
would  do  defendant's  work  without  breaking.  The  presses 
were  manufactured  and  delivered  under  the  contract,  and 
were  accepted  and  paid  for  by  defendant.  Subsequently  they 
were  broken  while  being  used  in  defendant's  business. 

In  an  action  to  recover  the  purchase-price  of  other  presses, 
defendant  set  up  the  breach  of  warranty  as  a  counter-claim. 
Heldj  that  the  acceptance  and  retention  of  the  presses  by 
defendant  did  not  bar  him  of  the  right  to  the  counter-claim, 
and  defendant  was  entitled  to  his  damages,  to  wit,  the  differ- 
ence in  value  between  presses  that  would  do  defendant's 
work  and  these  broken  ones. 

D.  C.  Cdhin  for  the  appellant. 

Samuel  A.  Nbyes  for  the  respondent. 

Grovee,  J.,  reads  opinion  for  affirmance.  Folger,  Allen 
and  Rapallo,  JJ.,  concur ;  Church,  Ch.  J.,  and  Peckham,  J., 
dissent. 

(There  was  a  question  in  the  case  as  to  the  rejection  of  evi- 
dence. The  court  held  the  rejection  error,  but  the  majority 
held  that  the  plaintiff  could  not  have  been  injured  thereby. 
The  dissent  was  to  this  view.) 
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Sfenceb  S.  Peak,  Eespondent,  v.  Fbanois  Lsmon  et  al., 

Appellants. 

(Argued  April  19, 1872 ;  decided  April  23,  1872.) 

Amasa  J.  Parker  for  the  appellants. 
A.  Starrs  for  the  respondent. 

Agree  to  affirm.     No  opinion. 
Judgment  affirmed,  with  costs. 


Chaeles  W.  Tereett,  Respondent,  v.  The  New  York  and 
Brooklyn  Steam  Saw-mill  and  Lumber  Company, 
Appellant. 

(Submitted  April  19, 1872 ;  decided  April  28, 1872.) 

This  is  an  action  of  ejectment.  Both  parties  claimed  under 
a  common  source  of  title.  Defendant's  deed  was  the  prior 
one,  and  bounded  the  land  conveyed  on  one  side  "  by  the  south- 
easterly  line  or  side"  of  what  was  formerly  known  as  First 
avenue,  in  the  city  of  Brooklyn.  This  avenue  had  never  been 
opened  as  a  public  highway,  and  had  been  discontinued  by 
act  of  the  legislature.  The  conveyance  contained  this  clause, 
also,  ^^  together  with  all  the  right  and  title  of  the  grantor  in 
and  to  one-half  of  the  streets  and  avenues  by  which  said  lots 
are  bounded."  There  was  no  other  avenue  referred  to  in  the 
description  of  the  granted  premises,  and  the  grantor  had  title 
thereto.  Heldy  that  defendant's  deed  carried  the  title  to  the 
center  of  the  avenue. 

Edgar  M.  CuUen  for  the  appellant. 

Itufu%  L.  Scott  for  the  respondent. 

Allen,  J.,  reads  opinion  for  reversal  and  new  trial.  All 
concur. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide 
event. 
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I 

Apollos  E.  Wetmobe  et  al.,  Appellants,  v.  Julius  Cai^be 

et  al.,  Bespondents. 

(Argued  April  24, 1872 ;  decided  April  80, 1872.) 

Action  in  the  nature  of  a  creditor's  bill  by  plaintiflFs  as 
judgment  creditors  of  the  firm  of  Staffprd  &  Gandee,  com- 
posed of  Julius  O.  Oandee  and  John  W.  Stafford,  two  of  the 
defendants.  The  iirm  had  assigned  to  defendant,  Julius 
Caindee,  a  quantity  of  notes  and  accounts  as  collateral  security 
for  a  claim  against  them.  The  latter  placed  them  in  the 
hands  of  Julius  O.  for  collection.  A  portion  of  the  accounts 
were  sold  at  auction  and  bid  in  by  defendant,  William  B. 
Candee,  nominally,  but  merely  for  the  purpose  of  compromis- 
ing. William  obtained  judgments  in  his  name  upon  some 
of  the  accounts.  A  sufficient  sum  having  been  realized  to 
pay  the  claim  of  Julius,  he  and  WUliam  united  in  a  transfer 
back  to  the  firm  of  the  balance  of  the  "  notes  and  accounts," 
and  neither  claimed  any  interest  in  the  property  thereafter. 
Seld,  the  complaint  was  properly  dismissed,  as  to  Julius 
Candee,  but  that  as  the  transfer  back  did  not  specify  the  judg- 
ments which  were  prmux,  facie  the  property  of  William,  the 
latter  was  a  proper  party  in  order  to  determine  liis  rights 
thereto. 

T.  C.  Campbell  for  the  appellants. 

H.  Sheldon  for  the  respondents. 

Gboybb,  J.,  reads  opinion  for  affirmance  as  to  Julius 
Candee,  and  reversal  and  new  trial  as  to  William  B.  Candee. 
All  concur. 
Judgment  accordingly. 


49b667 

Daniel  Mobgan,  Respondent,  v.  Saeah  E.  M.  Hannas.         ^^^  ^^ 

A  guardian  wUl  not  be  aUowed  an  extra  compensation  for  services, 
although  not  strictly  within  the  line  of  his  duties ;  as  where  the  guardian 
is  an  attorney  and  counselor-at-law,  he  cannot  charge  for  professional 
services  rendered  in  the  affairs  of  his  ward,  but  is  restricted  to  the  statu- 
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tory  allowance.  Neither  an  order  of  a  surrogate,  before  the  services  are 
rendered,  directing  the  performance  thereof,  and  fixing  the  extra  com* 
pensation,  nor  an  order  ratifying  and  allowing  it,  will  legalize  the  charge. 
Where  annual  rests  in  the  accounts  of  an  executor  or  other  trustee  are 
required  by  the  special  direction  of  a  court,  in  order  to  charge  the  trus- 
tee with  interest,  or  where  required  by  a  rule  of  court  or  by  provision 
of  statute,  full  commissions  may  be  computed  upon  the  amount,  exclud- 
ing re-investments  of  principal.  If  a  guardian  has  made  and  filed  his 
accounts  annually,  as  required  by  statute  (chap.  460,  §  57,  Laws  of  1887X 
he  may  be  allowed  commissions  in  full  upon  each  account. 

(Argued  April  25,  1872;  decided  April  30, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  affirming  surrogate's 
decree  settling  respondent's  accounts  as  guardian.'  The  ques- 
tions presented  and  the  holdings  appear  above.  j 

M,  H.  Throop  for  the  appellant. 

Franda  Kerncm  for  the  respondent. 

FoLGEB,  J.,  reads  opinion  for  reversal  of  judgment  of 
Supreme  Court  and  decree  of  surrogate,  and  that  proceedings 
be  remitted. 

All  concur,  except  Eapallo,  J.,  not  voting. 

Judgment  accordingly. 


The  Massachusetts   Mutual    Life    Insubanoe  Company, 
Respondent,  v.  James  Carpenter,  Appellant. 

(Argued  April  24, 1872 ;  decided  April  80,  1872.) 

AcmoN  to  recover  moneys  received  by  defendant  as  plain- 
tiff's  agent.  Defendant  was  employed  as  agent  for  plaintiff 
in  the  city  of  New  York,  under  a  contract,  by  which  he  was 
to  receive  a  certain  sum  in  full  for  services.  The  company 
provided  an  office,  and  the  contract  contained  this  clause : 
"Rent  of  desk-room  equivalent  of  clerk  hire."  Defendant 
employed  a  clerk,  who  abstracted  $939.13.  Defendant  took 
a  note  from    him,  upon  which  small  amounts  were  paid. 


CAUSES  NOT  REPORTED  IS  FULL.  669 

Defendant,  in  July,  1867,  being  about  to  retire  from  the 
company's  service,  rendered  an  account  and  credited  himself 
with  the  balance  of  the  note.  In  August,  1867,  he  took  a 
new  note  in  the  company's  name  and  sent  it  to  the  company. 
The  latter  immediately  returned  it,  and  notified  defendant  to 
pay  the  loss.  Defendant  claimed  that  the  clerk  w^s  glaintiff 's 
servant,  and  that  the  July  account  was  an  account  stated. 
Jffddj  that  the  clerk  was  servant  of  defeijdant,  who  was  respon- 
sible for  the  sum  embezzled ;  that  even  if  the  July  account 
was  an  account  stated,  it  simply  imposed  upon  the  plaintiff 
the  onus  of  proving  the  charge  erroneous,  and,  this  having 
been  done,  the  right  of  recovery  was  established. 

Amo8  G.  HvU  for  the  appellant. 

John  L.  Cadwalader  for  the  respondent. 

Gbovbb,  J.,  reads  for  aflirmance. 

All  concur. 

Judgment  affirmed,  with  costs. 


Thb  Pioxeeb  Papbb  Company,  Respondent,  v.  Cob  S. 

Buchanan,  Appellant. 

(Ar^ed  April  25, 1872 ;  decided  April  80, 1872.) 

jE  F.  BuUard  for  the  appellant. 

A.  Pond  for  the  respondent. 

Agree  to  affirm.    No  opinion. 
Judgment  affirmed,  with  costs. 


Benjamin  F.  Cabvbb  et  al..  Appellants,  v.  John  Bonnbb  et 

al.,  Eespondents. 

(Argued  April  25, 1872 ;  decided  April  80, 1872.) 
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Decided  upon  the  admissions  in  the  pleadings  and  the 
facts.  » 

Albert  Stickney  for  the  appellants. 

Ifoah  Davis  for  the  respondents. 

FoLOEB,  J.^  reads  opinion  for  affirmance. 
AU  concur. 
Judgment  aflarmed. 


I 

Eugene  B.  Dubeee  et  al.,  Respondents,  v.  Elizabeth  B. 

BowNE,  Appellant. 
(Argued  April  26, 1872;  decided  May  8, 1872.) 

James  Emott  for  the  appellant. 

Sarniud  Ha/nd  for  the  respondents. 

Agree  to  affirm.    No  opinion. 
Judgment  affirmed,  with  costs. 


Gael  Stbuyeb,  Appellant,  v,  Eufhboisine  Poibieb  et  al., 

Bespondents. 

(Argued  April  80, 1872;  decided  May  8, 1872.) 

John  K.  Porter  for  the  appellant. 

J.  S.  Bosworth  for  the  respondents. 

Agree  to  affirm.    No  opinion. 
Judgment  affirmed,  with  costs. 
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Chbistopheb  D.  Wallace,  Respondent,  v.  Arthur  Leary, 

Appellant. 

(Aigued  May  1, 1872 ;  decided  May  8,  1872.) 

Amasa  J,  Parker  for  the  appellant. 

James  M.  Smith  for  the  respondent. 

Agree  to  affirm,  after  deducting  forty  dollars,  with  costs  to 
respondent.    No  opinion. 
Judgment  accordingly. 


Eliza  Colt,  Respondent,  v.  The  Sixth  Avenue  Rah^road 

Company,  Appellant. 

It  is  not  enough  to  justify  a  nonsuit  that  a  court  upon  a  case  made,  might 
in  the  exercise  of  its  discretion  grant  a  new  trial.  It  is  only  where  there 
is  no  evidence  in  law,  which,  if  believed,  will  sustain  a  verdict,  that  the 
court  is  called  upon  to  nonsuit ;  and  the  evidence  may  be  sufficient  in 
law  to  sustain  a  verdict,  although  so  greatly  against  the  apparent  weight 
of  evidence  as  to  justify  the  granting  of  a  new  trial. 

(Argued  May  1, 1872;  decided  May  21, 1872.) 

AonoN  to  recover  damages  for  injuries  sustained  by  plain- 
tiff while  alighting  from  defendant's  car.  The  car  started 
upon  the  usual  signal  from  the  conductor,  while  the  plaintiff 
was  in  the  act  of  alighting,  and  before  she  was  entirely  free, 
her  feet  having  reached  the  ground,  but  her  dress  being 
caught,  she  was  in  consequence  violently  thrown  down  and 
received  the  injury  complained  of. 

A  motion  was  made  for  a  nonsuit,  which  was  denied.  Vari- 
ous questions  as  to  the  reception  and  rejection  of  evidence 
were  also  decided. 

Ja/mss  M,  Smith  for  the  appellant. 

O.  M,  Speir  for  the  respondent. 
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Allen,  J.,  reads  opinion  for  affirmance. 
All  concur,  except  Eapallo,  J.,  not  voting. 
Judgment  affirmed,  with  costs. 


Nathaniel  Robinson,  Respondent,  v.   The  Long  IsLAin) 

Railboad  Company,  Appellant. 

(Argued  May  2, 1872 ;  decided  May  21, 1872.) 

A.  J,  Vanderpoel  for  the  appellant. 

Oeorge  MiUer  for  the  respondent. 

For  affirmance,  Chuboh,  Ch.  J.,  Gboveb,  Peckham  and 
Rapallo,  JJ.  ;  Folgeb  and  Allen,  JJ.,  dissent.    No  opinion. 
Judgment  affirmed,  with  costs. 


Mabt  Bbiokneb,  Administratrix,  etc.,  Respondent,  v.  Ths 
New  Yobk  Centbal  Railboad  Company,  Appellant. 

(Argued  December  20, 1871 ;  decided  May  28, 1872.) 

This  action  is  similar  to  and  was  decided  upon  the  authority 
of  Laning  v.  N.  T.  G.  R.  R.  {ante^  p.  521.)  The  case 
reported  below,  2  Lansing,  506. 

Samuel  Hand  for  the  appellant. 

Isaac  La/wson  for  the  respondent. 

FoLOEB,  J.,   reads  for  affirmance.      All  concur,   except 
Allen,  J.,  dissenting,  and  Rapallo,  J.,  not  voting. 
Judgment  affirmed,  with  costs. 


Patbick  O'Riley,  Respondent,    v.    Nelson    McOheskby, 

Appellant. 

(Argued  May  22, 1872 ;  decided  May  28, 1872.) 
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Plaintiff  was  the  owner  of  a  grist-ihill  upon  a  creek  in 
Rensselaer  county;  defendant  owned  a  flax-mill  npon  the 
same  creek,  above  plaintiff's  mill.  He  threw  the  refuse  flax 
or  shives  into  the  stream,  which  formed  a  bar  in  plaintiff's 
dam.  Rdd^  that  the  question  whether  this  wae(  a  reasonable 
and  ordinary  use  of  the  water  was  a  question  of  fact  for  the 
jury.  The  top  of  the  bar  fonned  was  lower  than  the  bottom 
or  apron  of  plaintifi's  flume.  Defendant  asked  the  court  to 
charge  that  plaintiff  had,  therefore,  sustained  no  damage ; 
this  was  refused.  Hdd^  no  error;  that  plaintiff  was  entitled 
to  have  his  pond  clear  so  that  he  could  lower  his  flume.  Vari- 
ous other  questions  were  disposed  of,  upon  the  ground  of  the 
insufficiency  of  the  exceptions. 

John  H.  Reynolds  for  the  appellant. 

W.  A,  Beach  for  the  respondent. 

FoLGEB,  J.,  reads  for  affirmance.    All  conctir;  Pboeham, 
J.,  not  sitting. 
Judgment  affirmed,  with  costs. 


Anna  Keatino,- Respondent,  v.  The  New  York  Central 
Ksiy  Hudson  River  Railroad  C(»cpany,  Appellant. 

When  passengers  are  getting  on  or  ofif  a  train,  suddenly  to  put  it  in  motion, 
so  as  to  endanger  their  safety,  without  giving  any  signal,  is  an  act  of 
negllgemce. 

Where  a  railroad  company  has  provided  a  depot  and  conveniences  for  get- 
ting on  and  off  its  trsdns,  in  the  absence  of  other  proof,  passengers  have 
no  right  to  get  on  at  other  places,  and  to  attempt  to  do  so  would  be 
such  negligence  as  would  preclude  them  from  recovery  for  an  injury 
received  thereby.  But  when  the  company  has  been  in  the  habit  of 
receiving  and  discharging  passengers  at  other  places,  it  is  not  negligence 
for  passengers  to  get  on  or  off  at  those  places  while  the  train  is  standing 
still,  and  there  is  no  apparent  danger  in  so  doing. 

(Aigued  May  21, 1872;  decided  May  28, 1872.) 

Plaintiff  attempted  to  get  npon  defendant's  train  at  Niagara 
Falls.    The  passenger  depot  was  on  the  south  side  of  the 
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track,  and  pasBongers  nBXiallj  got  on  and  off  there ;  bat  paa- 
aengers  residing  in  the  part  of  the  village  where  plaintiff 
lived  were  in  the  habit  of  getting  on  and  off  upon  the  north 
aide,  to  the  knowledge  and  without  objeetion  on  the  part  of 
the  defendant's  employes.  The  train  was  standing  still, 
partly  filled  with  passengers ;  as  plaintiff  stuped  np  <m  the 
steps  of  the  car,  the  train,  without  any  signal  or  notice,  and 
without  any  examination  by  those  in  charge  to  ascertain 
whether  any  one  was  getting  on  or  off,  was  started  with  a 
violent  jerk,  which  threw  plaintiff  from  the  car ;  she  fell  with 
her  arm  under  it,  which  was  crushed  by  the  wheels.  Defend- 
ant moved  for  a  nonsuit,  upon  the  ground  that  no  neg. 
ligence  was  shown  upon  the  part  of  the  defendant,  and 
that  the  negligence  of  plaintiff  caused  or  contributed  to  the 
injury.  JELM^  the  motion  was  properly  denied,  and  there 
was  no  error  in  submitting  the  question  of  negligence  to  the 
jury. 

A.  P.  I/mmg  for  the  appellant. 

John  C.  Strong  for  the  respondent. 

Gbovbb,  J.,  reads  for  a^rmance.     All  concur,  except 
Bapallo,  J.,  not  voting. 
Judgment  affirmed,  with  costs. 


WiDLiAM  M.  Jones,   Eespondent,  v.  Johk  Sohbbybb, 

impleaded,  etc.,  Appellant. 

(Aigued  May  24, 1872 ;  doddod  May  28, 1872.) 

AonoK  against  defendant  as  indorser  of  a  promissory  note. 
The  note  was  for  $1,500 ;  was  indorsed  for  a  special  purpose ; 
but  was  diverted  by  the  payee,  but  pledged  as  collateral 
security  for  the  payment  of  an  antecedent  debt.  Heldy  that 
plaintiff  was  not  a  hona  fide  holder,  and  if  he  were  could 
only  collect  the  amount  due  him. 
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Rufua  B.  Cowing  for  appellant. 

WtOdam  Henry  Amaua  for  respondent. 

Fbokhak,  J.,  reads  for  reveisal  and  new  triaL 
*A11  ooneor. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide 
event. 


Onsida  National  Bai^  Appellant,  v.  Edwabd  H.  Stokes 

et  al.,  Respondents. 

(Aigaed  May  81, 1872 ;  decided  May  28, 1872.) 

G.  S.  P.  SiULoum  and  R.  W.  Peekhmn,,  Jr.,  for  the 
appellant. 

Edmywnd  Wetmore  and  JS.  F.  Dmwng  for  the  respondent. 

Agbee  to  a£Brm.    No  opinion. 
Judgment  affirmed  with  costs. 


John  Oasey,  Jr.,  Respondent,  v.  The  New  York  Central 
AND  Hudson  River  Railroad  Company,  Appellant. 

(Submitted  May  22, 1872 ;  decided  May  28, 1872.) 

Action  to  recover  penalties  for  alleged  taking  of  illegal 
fare ;  presenting  the  same  question  as  in  Fisher  v.  The  -ZT. 
T.  C.  (&  Jff.  JS.  R.  R.  Co.  (46  N.  T.,  644).  Two  actions  were 
originally  commenced,  which  were  by  order  consolidated. 

A.  P.  Laming  for  the  appellant. 

George  W.  Cothra/n  for  the  respondent. 

Agree  to  modify  by  reducing  the  judgment  to  two  penal- 
ties and  excess  of  fare,  if  paid,  and  as  modified  affirmed  with 
costs  in  court  below  without  costs  to  either  party  in  this  court. 

Judgment  accordingly. 
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EoBEBT  Deveraux,  Respondent,  v.  The  New  York  Gektbal 
AND  Hudson  Riveb  Railroad  CoMPANTy  Appellant. 

Henry  B.  Deyeraxjx,  Respondent,  v.  The  Same,  Appellant. 

George  W.  Oothran,  Respondent,  v.  The  Same,  Appellant. 
Mart  Ann  Hagan,  Respondent,  v.  The  Same,  Appellant. 

Submitted  with,  and  the  like  judgment  rendered  as  in 
Caaeyj  respondent,  v.  Same^  appellant  {mpra). 


Nicholas  R.  Aoker,  Respondent,  v.  The  New  York  Cbn> 
TRAL  AND  HuDSON  RivER  Railboad  Oompant,  Appellant. 

(Submitted  May  22, 1872 ;  decided  June  4, 1872.) 
A.  P.  Laming  for  the  appellant. 
George  W.  Cothra/n  for  the  respondent. 

Agree  to  modify  by  redncing  the  recovery  to  one  penalty 
and  excess  of  fare  paid  by  plaintiff,  and  as  modified  afiSrmed 
with  costs  in  court  below,  but  without  costs  to  either  party 
in  this  court. 

Judgment  accordingly. 


Willis  J.  Benedict,  Respondent,  v.  The  New  York  Cen- 
tral AND  Hudson  River  Railroad  Company,  Appellant. 

William  M.  Baoon,  Respondent,  v.  The  Same,  Appellant. 

Samuel  S.  Bame,  Respondent,  v.  The  Same,  Appellant. 

Peter  Cook,  Respondent,  v.  The  Same,  Appellant. 

Andrew  M.  Cole,  Respondent,  v.  The  Same,  Appellant. 

August  Dati,  Respondent,  v.  The  Same,  Appellant. 
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Dakikl  E.  Dole,  Respondent,  v.  The  Samb,  Appellant. 

JosBPH  J.  Fabthing,  Respondent,  v.  Thb  Sa^e,  Appellant. 

Ohablbs  B.  Howabd,  Respondent,  v.  The  Same,  Appellant. 

Fbedbbiok  Holland,  Respondent,  v.  The  Same,  Appellant. 

WnjJAM  HoLLowAT,  Respondent,  v.  The  Same,  Appellant. 

The  Same,  Respondent,  v.  The  Same,  Appellant. 

The  Same,  Respondent,  v.  The  Sams,  Appellant. 

Robert  Kellet,  Respondent,  v.  The  Same,  Appellant. 

Geobgb  F.  KnTBrnGB,  Respondent,  v.  The  Same,  Appellant. 

Geobge  W.  Long,  Respondent,  v.  The  Same,  Appellant. 

Habbiet  a.  Notes,  Respondent,  v.  The  Same,  Appellant. 

Eugene  Q.  Peugeot,  Respondent,  v.  The  Same,  AppeUant. 

Ansel  S.  Raze,  Respondent,  v.  The  Same,  Appellant. 

Joseph  P.  Smith,  Respondent,  v.  1?he  Same,  Appellant. 

Chbistopheb  Sohneindeb,  Respondent,  v.  The  Same, 

Appellant. 

A.  Walteb  Tbyon,  Respondent,  v.  The  Same,  Appellant. 

Elbot  West,  Respondent,  v.  The  Same,  Appellant. 

John  Nobbis,  Respondent,  v.  The  Same,  Appellant. 

These  cases  submitted  with,  and  a  like  judgment  rendered, 
as  in  Acker  J  respondent,  v.  The  SamCy  appellant  {mpray  p.  676). 


William  Ketoham,  Respondent,  v.  William  T.  Tboxell, 

Appellant. 

(Argued  May  27, 1872 ;  decided  June  4, 1872.) 
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Plaintiff,  indaced  by  fake  representations  of  defendant 
as  to  the  amount  of  business  done  by  him,  and  that  it  was 
a  profitable  business,  purchased  of  defendant  the  fixtures,  fur- 
niture and  good-will  of  an  oyster  and  ice-cream  saloon,  and 
took  a  lease  of  the  premises.  For  a  portion  of  the  purchase- 
money  plaintiff  gave  his  note,  payable  in  two  years,  secured 
by  a  mortgage  upon  the  property  purchased.  At  the  end  of 
a  year,  plaintiff,  discovering  that  the  business  was  a  losing 
one,  and  being  uiiable  to  pay  the  rent  due^  entered  into  an 
agreement  by  which  he  was  to  have  eight  days  time  to  sell 
out,  and  in  ease  he  failed,  ihe  note  and  mortgage  should  be 
considered  due,  and  defendant  could  take  possession  of  the 
mortgaged  property,,  sell  it,  and  pay  the  balance  due  on  the 
purchase,  and  the  rent.  Plaintiff  failing  to  sell,  defendant 
took  the  property  and  sold  it  for  just  sufficient  to  pay  the 
amount  of  plaintiff's  indebtedness.  In  an  action  by  tiie  latter 
for  the  £raud, — Seldy  that  the  subsequeat  acts  in  affinnanoe 
of  the  contract  were  no  defence,  and  that  the  proper  measure 
of  damages  was  the  difference  in  value  between  the  property 
and  business  as  it  was,  and  as  it  would  have  been  if  as  repre- 
sented. 

2>.  P.  Barnard  for  the  appellant. 

J.  T.  Ma/reaoi  for  the  respondent. 

Gboveb,  J.,  reads  opinion  for  affirmance. 

An  concur. 

Judgment  affirmed,  with  costs. 


JoHK  BsATsoH  «t  al..  Respondents,  tf.  Jasbb  W.  Elwsll  et 

al.,  Appellants. 

(Aigaed  May  28, 1872 ;  decided  June  4, 1872.) 

AonoN  to  recover  back  advances  on  fireight.  In  October, 
1856,  plaintiff  chartered  of  defendants  the  baric  Satellite, 
then  lying  at  Marseilles,  for  a  voyage  to  Akyab  and  back  to 
Europe  for  a  cargo  of  rice,  at  a  stipulated  freight,  payable  on 
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the  delivery  of  the  cargo,  ^'  less  advances  made  to  maater  at 
port  of  loading.**  The  charter  had  these  words :  "  Cash,  for 
ship's  ordinary  disborsements,  to  be  advanced  the  master  by 
charterer's  agents  at  port  of  loading,  free  of  interest  or  com- 
mission, but  subject  to  insurance."  « 

The  bark  arrived  at  Akyab,  and  daring  the  spring  and 
summer  of  1857  the  charterer's  agents  advanced  to  the  mas- 
ter for  his  ordinary  disbursements  the  money  in  question  in 
this  action.  The  bark  sailed  on  her  homeward  voyage  in 
August  or  Septe^iber,  1857,  and  put  into  Calcutta,  where  the 
master,  without  authority  from  thepLuntiffs,  and  without  any 
necessity  therefor,  sold  the  whole  of  the  then  cargo  of  rice, 
and  broke  up  the  voyage.  Flaintifib'  agents  at  Calcutta  filed 
a  bill  against  the  master,  and  obtained  the  proceeds  of  die 
rice  sold. 

Hdd^  plaintiffs  were  entitled  to  recover  the  advances ;  that 
the  acceptance  of  the  proceeds  of  the  sale  did  not  affect  thia 
right 

R.  Oi  Benedict  for  the  appellant. 
Aug.  F.  Smith  for  the  respondent 

FoLOSB,  J.,  reads  opinion  for  affirmance. 

All  concur. 

Judgment  affirmed^  with  costs. 


Jaoob  Stihieb  et  al.,  Appellants,  v.  Joseph  Stineb  et  aL, 

Respondents. 

(Afgaed  May  81, 1873 ;  decided  June  4, 1873.) 

John  Oraham  for  the  appellants. 

Ira  SlwfeT  for  the  respondent. 

A<>BBB  to  affirm ;  no  opinion. 
Beported  below,  68  Bu>b.,  643. 


( 
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•  

Masy  MoKiQYPENNT,  Respondent,  v.  Eugbnb  Jagkson, 

Appellant. 

(Argaed  May  81, 1872 ;  'decided  June  4, 1872.) 

Joh/n  H.  Reynolds  for  the  appellant. 
J7.  Brewster  for  the  respondent 
AossB  to  affirm ;  no  opinion. 


Ik  thb  Mattbb  of  Johk  G.  Lambbbbon,  Appellant. 

(Aigaed  May  28, 1872 ;  decided  June  4, 1872.) 

SomAid  Sand  for  the  appellant.  \ 

Stephen  A.  Walker  for  the  respondent.  \ 

Aqbbs  to  affirm ;  no  opinion. 


Jambs  L.   Van  Ingbn,  Sespondent,  v.  Danibl  H.  Wat, 

AppeDant. 

(Argued  Februaiy  10, 1872 ;  decided  June  11, 1872.) 

Edwin  Quackenbuah  for  the  appellant. 
J.  8.  London  for  the  respondent. 
AoBEB  to  affirm  ;  no  opinion. 


Hbnby  a.  Chalyik  D'Abenn,  Respondent,  v.  Hbitbt  J. 

Yatbs  et  al.,  AppeUants. 

(Argued  June  4, 1872 ;  decided  Jujjie  11, 1872) 
Decided  npon  the  &et8  in  the  case. 
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Amasa  J.  Pwrker  for  the  appellants. 

Samuel  J.  Olaaaey  for  the  respondent. 

Allbn,  J.,  reads  opiniqn  for  affirmance. 
All  concur. 
Judgment  affirmed. 


William  B.  Shaw,  Appellant,  v.  Homb  Lifb  Insubakcb 

Company,  Respondent. 

(Argued  June  4, 1872;  decided  June  11, 1872.) 

Plaintiff  engaged  with  defendant  as  soliciting  agent, 
under  a  contract  by  which  he  was  to  receive  during  the  time 
he  acted  as  such  agent  five  per  cent  commission  upon  the 
amount  of  annual  premiums  due  and  payable  in  each  year 
after  the  first  year  of  their  continuance,  upon  all  poli- 
cies solicited  and  secured  by  him,  and  in  case  of  his  death 
while  so  acting  as  agent,  defendant  agreed  to  pay  to 
his  wife,  if  she  survived  him,  the  commissions  accruing  there- 
after to  which  he  would  have  been  entitled  if  he  had  lived 
and  continued  to  act.  The  contract  contained  a  provision 
that  either  party  might  cancel  it  after  giving  three  months 
notice  of  such  intent,  and  if  defendant'  should  cancel  it,  it 
should  continue  to  pay  plaintiff  or  his  wife  the  commissions 
as  aforesaid,  provided  he  should  perform  the  necessary  ser- 
vice in  procuring  payment  of  the  premium.  Aiter  two  years 
the  agreement  was  rescinded  by  mutual  consent  and  the 
agency  terminated.  Plaintiff  claimed  to  recover  his  com- 
missions upon  premiums  thei*eafter  received  upon  policies 
solicited  and  secured  by  him.  Sddj  that  by  the  terms  of 
the  contraQt  a  commission  upon  the  premiums  accruing  upon 
the  policies  secured  by  plaintiff  during  each  year  of  the  con- 
tinuance of  the  agency  was  a  full  compensation  for  the  year's 
service,  save  where  defendant  canceled  the  contract  as  pro- 
vided, and  plaintiff  having  voluntarily  surrendered  the  right 
to  perfom  future  services  and  to  receive  the  compensation 
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therefor,  had  no  right  to  greater  compensatioa  for  past  ser- 
vices and  could  not  recover. 

Joseph  R.  Flandir9  for  the  appeUant. 

A.  B.  Ca/pweU  for  the  respondent. 

Oboveb,  J.,  reads  for  affirmance. 

All  concur. 

Judgment  aflirmed  with  costs. 
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ABATEMENT  Am>  RBVIVJlL. 

Under  section  121  of  the  Code  an 
action  does  not  abate,  althourii 
1^  sole  plaintiff  or  defendant  me, 
and  ttiere  be  no  Yeidict  of  jndg- 
'  ment,  provided  the  canse  of  ac- 
tion snrviye  in  favor  of  or  against 
Uie  xepresentatives  of  the  debased 
party.  This  section,  however,  was 
not  mtended  to  change  the  former 
practice,  which  confined  the  right 
of  continuing'  the  action  to  the 
complainant  or  his  lepresentattves. 
nnless  the  defendant  had  acqnirea 
some  rights  in  the  litigation ;  where 
a  counterH!laim  has  been  inter- 
posed and  issue  loined  thereon  and 
referred  to  a  rdreree  for  trial,  the 
defendant  has  acquired  such  an 
Intwest  in  prosecuting  the  action 
as  entitles  mm  or  his  representa- 
tives to  have  it  continued,  and  this 
relief  can  be  obtained  upon  mo- 
tion in  the  action.  lAwrmore  v. 
BaMmdQ9,  125 


ABORTION. 

8e$  MAanADoazBB,  Sb 


AGGEPTANOB. 

jfiM  RaILBOAD  OOBFOBATXOBm,  8. 

Ykhdob  ahd  Vkmdbv,  10,  11, 

16. 
OoiK>B  «.  Dbmfbbt  (mem.),  €65. 


ACCORD  AND  8ATIBFACTION. 
Bm  AimiMfwmwT  aivd  TAZATK»r,  7. 

ACCOUNT  STATED. 

S9$  IfAflB.'  Hut.'  Livx  Ins.  Co.  «. 
Cabfkrteb  (Mem.),  668. 


ACQUIESCENCE. 
Ste  Ybhdob  and  Vsndbb,  11. 


ACTION. 
Bed  Daxaosb,  1. 


ADMISSIONS  Am>  DECLARA- 
TIONa 

8m  SvniBMCB,  6, 18, 19. 
Mabtbb  and  Servant,  %, 


AFFIRMANCE. 
Bee  Fraud,  1. 


ALTERATION. 
SwBnjA,  IToTna,  Chxckb,  6. 


AMENDMENTS. 

^MFLBADINGa,  1,8. 


ANSWER 
Bee  FiBADXNca,  7,  8. 


APPARENT  OWNER. 

iSssPXADQB,  2. 

Title,  4. 
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APPEALS. 

1.  The  Gtoneral  Term  has  power  to 
pass  upon  the  weight  of  conflicting 
eTidence ;  and,  in  an  action,  tried 
hy  the  court  or  a  referee,  it  is  its 
duty  to  examine  the  questions  of 
£BU5t  presented ;  and,  if  the  result  is 
a  conviction  that  the  findings  are 
not  in  accordance  with  truth,  to 
reverse  the  judgment  for  error  of 
fact  and  direct  a  new  trial ;  no  such 
power  is  given  to  this  court  Findi 
V.  Parker,  1 

d.  If  there  is  any  evidence  to  sustain 
the  facts  found  by  a  referee,  his 
conclusion,  if  the  facts  are  capable 
of  the  inteipretation  given  to  them 
by  Himt  is  final  so  far  as  this  court 
is  concerned ;  but  where  his  con- 
clusion is  predicated  in  part  upon 
facts  not  proven,  which  may  have 
had  some  influence,  the  judgment 
will  be  reversed,  as  it  cannot  be 
determined  whether  those  assumed 
facts  mij^ht  not  have  had  aeon- 
trolling  mfluence.  Thus,  where 
a  referee  finds  various  facts,  from 
which  he  finds  an  intent  to  evade 
the  usury  laws,  and  some  of  the 
material  facts  are  unsupported  by 
evidence,  or  are  against  evidence, 
it  is  an  error  of  law,  which  is  fatal 
to  the  judgment,  although  usuiy 
may  have  been  predicated  upon 
the  facts  proven.  Mdtthew$  v. 
Ooe.  67 

8.  Where  a  witness,  in  answer  to  a 
proper  question  which  is  objected 
to,  gives  testimony  not  called  for 
by  it,  which  is  incompetent,  but 
no  objection  is  made  to  the  answer 
or  motion  to  strike  it  out,  it  cannot 
be  objected  to  upon  review.  Orip- 
pen  V.  Morat,  63 

4  It  is  the  duty  of  the  Qeneral  Term 
of  the  Supreme  Court  to  set  aside 
a  verdict  which  is  against  the  clear 
weight  of  evidence.  Where  a 
judgment  has  been  reversed  and 
new  trial  granted  by  that  court 
upon  the  facts,  this  court  occupies 
the  same  position,  and  the  facts 
are  open  for  review ;  a  concealment 
of  material  facts,  called  for  by 
questions  in  an  application  for 
a  policy  of  life  insurance,  is  as 
fatal  to  th6  contract  as  a  denial 
Bmith  V.  jBtna  Lffeltu,  Co.     211 


5.  An  order  making  an  extra  allow- 
ance when  it  does  not  exceed  the 
limits  prescribed  by  the  Code  ia 
not  reviewable  in  this  court  SouA- 
iDiek  V.  8(mViiiokk.  510 

,6.  This  court  is  not  authorilzed  to 
review  a  ludgment  and  reverse  it 
for  an  alleg<3  error  which  does 
not  appear  upon  the  record,  and 
is  only  ^own  by  expressions  in 
the  opinion  of  the  court  below. 
Lanhg  v.  N,T,aRIL  fSSSl 

7.  When  a  judgment  is  rendered  by 
the  Genend  Term  upon  a  verdict 
taken  subject  to  the  opinion  of 
that  court,  and  a  statement  of 
facts,  with  the  questions  or  con- 
clusions of  law  thereon,  is  pre- 
pared, as  reqidred  by  section  838 
(sub.  2)  of  the  Code,  anci  is  made 
part  of  the  record,  the  facts  pre- 
sented in  the  statement  are  the 
only  ones  which  can  be  considered 
upon  appeal.  If  the  statement  is 
defective  in  any  respect,  it  must 
be  sent  back  to  ue  Supreme  Court 
for  correction.  Jaycox  v.  Came- 
ron, 640w 

8.  An  appellant  will  not  be  heard  to 
allege  as  error  that  which  was 
inserted  in  a  judgment  at  his  oWn 
instance.    pAmwty,  Ktthn,    694 


jSw  Costs,  1. 

TRIAIi,  4. 


ASSESSMENT     AND     TAXA- 
TION. 

1.  An  order  confirming  the  report 
of  commissioners  of  estimate  and 
assessment  in  proceedings,  under 
the  provisions  of  chapter  890, 
Laws  of  1869,  for  the  widening 
and  straightemng  of  Broadway, 
may  be  set  aside  upon  motion  for 
irregularity,  mistake  or  fraud,  in 
re,  MayoT^etc  150 


2.  The  provision  in  the  act  of  1818 
(S  178,  chap.  86,  Laws  of  1818), 
declaring  that  the  report  of  com- 
misedoners  of  estimate  and  assess- 
ment, when  confirmed,  shall  be 
**  filial  and  conclusive;**  has  refe- 
rence to  ^  appeal  therefrom ;  not 
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to  the  remedy  by  motion  to  set  it 
aside.  Id, 

3.  Assessors  are  not  persQnally  liable 
for  errors  or  mistakes  in  the  as- 
sessment where  they  have  juris- 
diction and  act  within  the  scope 
of  their  authority,  but  if  they  ex- 
ceed their  powers  and  act  without 
authority,  and  in  contravention  of 
the  statute  prescribing  and  regu- 
•  lating  their  duties,  they  are  civOly 
liable  to  any  oerson  injured  by 
their  action,    ularky.  Norton.  2^ 

4  Assessments  must  be  made  by  the 
first  of  July,  and  of  property  and 
persons  in  respect  to  the  liability 
as  it  exists  upon  that  day.  An 
individual  not  liable  upon  that  day 
cannot  be  placed  upon  the  assess- 
ment roll  thereafter,  nor  can  a 
person  whose  name  is  properly 
upon  the  roll  be  assessed  for  pro- 
perty subsequently  acquired.  Af- 
ter the  deposit  of  the  roU  for 
examination  the  assessors  cannot 
add  names  thereto,  or  add  to  the 
assessments  of  individuals  other 
property,  or  change  the  character 
of  the  property  assessed.  Where 
the  roll  is  completed  the  duty  of 
the  assessors  is  fully  performed, 
except  in  the  matter  of  a  review 
of  the  assessment  as  made  and  as 
permitted  b^  statute.  Although 
one  purchasmg  property  after  the 
completion  of  the  roll  agrees  to 
pay  the  tax  thereon,  this  confers 
no  jurisdiction  upon  the  assessors 
to  change  the  assessment,  nor  does 
It  operate  as  a  waiver  of  the  legal 
rights  of  the  purchaser.  It  is  a 
matter  resting  m  contract  between 
the  parties  and  is  to  be  enforced 
in  the  usual  way.  Id. 

5.  A  substantial  compliance  with  the 
statute  in  the  measures  prelimi- 
nary to  the  taxation  of  persons  and 
property,  in  all  matters  which  are 
of  the  substance  of  the  procedure, 
and  designed  for  the  protection  of 
the  tax-paver,  is  a  condition  pre- 
cedent to  the  legality  and  validity 
of  the  tax.  Wes^aUv,  Preston.  849 

8.  For  the  purpose  of  deposit  for 
inspection,  the  assessment  roll  is 
to  be  completed  on  or  before  the 
first  of  August,  and  after  that  time 
the  assessors  have  no  jurisdiction 


over  the  peiBons  of  tax-payers,  the 
roll,  or  the  subject-matter  of  the 
assessment  for  the  current  year, 
save  for  the  purpose  of  reviewing 
the  assessments  already  made  ana 
'  verifyinff  the  roll  after  such  re- 
view. For  the  purpose  of  verifica- 
tion and  delivenr  to  the  supervisor, 
the  roll  cannot  be  completed  until 
after  the  time  fixed  for  its  final 
review  and  correction,  to  wit,  the 
third  Tuesday  of  August.  An 
affidavit  of  the  assessors  thereto, 
made  prior  to  that  time,  is  a  nul- 
lity, and  where  the  defect  appears 
upon  the  face  of  the  paper  by  the 
date  of  the  jurat,  it  confers  no  ju- 
risdiction upon  the  board  of  super- 
visors to  impose  a  tax  upon  per- 
sons or  property  named  therein, 
or  to  sign  a  warrant  to  the  collec- 
tor;  as  the  affidavit  is  made  part 
of  the  assessment  roll  delivered  to 
the  collector,  and  the  want  of  ju- 
risdiction in  the  board  of  super- 
visors is  thus  disclosed  upon  the 
face  of  the  papers,  the  warrant 
furnishes  no  protection  to  the  col- 
lector. Id, 

7.  The  receipt  by  one  whose  pro- 
perty is  sold  under  a  void  warrant, 
or  for  an  illegal  tax  of  the  surplus 
arising  from  the  sale,  over  the 
amount  of  the  tax  and  expenses, 
is  not  a  condonation  or  an  accord 
and  satisfaction  of  the  trespass.  Id. 

8.  The  occupancy  and  use  of  lands 
for  the  purpose  of  constructing 
and  mahitaining  ditches,  as  autho- 
rized hj  the  provisions  of  the  act 
appointing  commissioners  for 
draining  certain  lands  in  the  town 
of  Royalton,  Niagara  county  (chap. 
774,  Laws  of  1867),  is  such  an  hi- 

.  terference  with  the  proprietaiy 
interests  of  the  owner  as  entitles 
him  to  the  just  compensation  made 
necessary   by    the    Constitution. 

iCon.  of  State,  art.  1,  §6.)  It  sub- 
ects  the  lands  to  an  easement  in 
>ehalf  of  the  public,  depriving  the 
proprietor  of  the  full  and  free  en- 
joyment of  them.  People f  ex  rel.  y. 
Haines.  587 

9.  Nothing;  less  than  a  legal  title  in 
perpetuity  will  serve  the  purposes 
of  the  act  or  the  object  contem- 
plated. The  title  to  the  easement 
can  only  be  acquired  by  a  grant  In 
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lyroper  f  onn.  It  was  the  duty  of 
the  commisflionerB,  before  enter- 
ing upon  the  lands  and  constnict- 
mg  the  ditches,  to  procure  a  grant 
from  the  owner,  either  by  volun- 
tary donation  or  for  an  agreed 
compensation,  or  upon  an  ap- 
praisal of  damages  as  prescribed 
by  law.  Id. 

10.  It  is  only  for  an  improvement 
lawfully  made,  and  for  work  done 
and  expenses  mcurred,  as  author- 
ized by  law,  that  an  assessment 
can  lawfully  be  levied  and  the 
property  of  the  citizen  taxed.    Id, 

11.  But  one  assessment  under  the 
act  aforesiud  is  authorized,  and 
that  is  for  the  completed  work, 
includUig  the  land  oamages,  and 
the  commissioners  cannot  make  it 
until  their  duties  under  the  act 
have  been  performed.  The  power 
once  exerdsed  is  exhausted,  and 
no  snbs^uent  steps^  can  be  taken 
to  acQuire  title  to  the  easement. 

Id, 

12.  Where,  therefore,  without  the 
procurement  of  a  erant  of  the 
easement  in  any  of  the  prescribed 
modes,  the  conrniissioners  entered 
upon  lands,  constructed  ditches, 
estimated  and  assessed  the  costs 
of  constructing,  and  apportioned 
the  same  among  the  owners  of  the 
lands  benefited,— ^i92ti,  that  the 
assessment  and  all  subsequent  pro- 
ceedhigs  were  void.  Id, 

18.  Whether  the  commissionerB  can 
proceed  to  acquire  title  and  make 
a  new  assessment,  quere.  Id, 

14.  A  departure  by  assessors  from 
the  standard  fixed  by  statute  for 
estimating  the  value  of  propertv 
placed  upon  the  assessment  roU 
cannot  be  corrected  upon  certio- 
rari^ nor  can  their  failure  to  assess 
the  property  of  a  corporation,  as 
requireo,  be  so  corrected.  The 
court  may  reverse  the  assessment 
as  made,  and  direct  a  reassess- 
ment ;  but  after  the  roll  has  been 
delivered  to  the  board  of  supervi- 
sors and  the  power  of  the  asses- 
sors over  it  hais  ceased,  a  eerUoraari 
should  not  be  allowea,  and,  if  al- 
lowed, should  be  quashed  even 


after  return  made.    I^opU  «r  pA. 
T.  Delaney, 


8»  Absbbborb. 

Absbbsmbktb  ako  Taxatioh,  8, 
4, 6, 14. 


ASSIGKMENT& 


See  EvmBHOB,  18. 
Gifts,  2., 

MAlVTTFACTUSQre 

ttonb,  1. 


ATTACHMENTa 
See  Tbubtb  anb  Tkdbtrbb,  1. 

ATTOKNEYa 

If  attomejTB  transact  business  as  bro- 
kers, they  are  entitled  to  compsD- 
satiion  as  such,  but  cannot  charge 
a  counsel  fee  for  conversations 
with  their  employers  about  tiie 
business,  imless  by  express  con- 
tract    WiOkser  v.  Am.  JfTat.  Bank. 

830 

BAILMENT. 

1.  Where  a  bailor  inslroctB  the 
bailee  not  to  deliver  his  proper^ 
to  any  person  except  upon  his 
written  order,  a  delivery  to  the 
wife  of  the  bailor  without  such 
order  is  not  equivalent  to  a  de- 
livery to  the  husband,  and  does 
not  oischarge  the  bailee  from  lia- 
bility.   Rawing  v.  Manfy.         188 

%,  Although,  where  a  wife  has  ob- 
tained possession  of  the  husband's 
property  from  his  bailee  by  a 
fraud,  the  bailee  could  maintam 
an  action  agamst  both  husband 
and  wife  for  the  wrong,  that  is  not 
a  defence  to  and  win  not  bar  a  re- 
covery by  him  against  the  baOee. 


BANKRUPTCY. 
Bee  FabtskbebiFj  5. 
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BILLS,  NOTES,  QSECKB, 

1.  A  bill  of  exchange  drawn  in  one 
Btate  upon  a  person  or  corporation 
resident  in  another  ia  a  foreign  bilL 
Com,  Bank  qfl^.Y.  Vamum.   269 

2.  The  rule  of  law  requiring  protest 
of  a  foreign  bill  of  exchange  is 
wholly  founded  upon  the  custom 
of  merchants;  and  in  an  action 
against  a  notaiy  for  n^lect  to 
make  presentment  and  demand, 
evidence  that  it  is  the  common 
and  universal  usage  at  the  place 
where  the  bill  was  payable  for 
notaries'  clerks  to  make  such  pre* 
sentment  and  demand,  and  that 
the'  bill  in  question  was  pre- 
sented and  demand  of  payment 
made  by  the  clerk  oi  the  defend- 
ant, is  proper  and  admissible.  A 
knowledge,  on  the  part  of  plain- 
tiff, of  this  usage,  is  not  necessary 
to  its  validity.  Id, 

8.  The  act  of  1857  (chapter  416,  Laws 
of  1867),  in  relation  to  commercial 
paper,  only  abolishes  grace  upon 
biUs  which  are,  ^^on  their  faee^ 
payable  on  a  spedfled  day,  or  in 
any  number  of  days,  or  sight 
thereof  after  the  date.'*  It  does 
not  include  bills  payable  upon 
their  face  in  months  or  years.   Id, 

4L  A  notary  is  not  presumed  to  be  a 
lawyer  who  is  to  revise  or  reverse 
the  decision  of  his  employer  as  to 
the  character  of  a  bilL,  and  as  to 
whether  it  is  entitled  to  days  of 
erace  or  not  If,  therefore,  a  bill 
&  delivered  to  him  with  directions 
to  make  demand  and  protest  ui>on 
the  wrong  day,  a  right  of  action 
does  not  arise  against  him  on  ac- 
count of  the  error.  Id, 

5.  A  memorandum  upon  a  note  made 
cotemporaneously  with  and  de- 
livered with  it,  and  intended  as  a 
port  of  the  contract,  is  a  substan- 
tive port  of  the  note,  and  qualifles 
it  the  same  as  if  Inserted  in  the 
body  of  the  instrument,  and  with 
it  oonstitutes  a  single  contract 
Bensdiei  v.  Oawden,  896 

6.  Where  such  a  memorandum  is  an 
essential  part  of  the  note,  modify- 
ing the  obligation,  the  severence  of 
it  m>m  the  note  without  the  con- 1 


sent  of  the  maker  is  a  material 
alteration,  and  destroys  the  note 
even  in  the  hands  of  an  innocent 
indorser  for  value,  H, 

7,  Where  one  sells  promissory  notes 
leas  than  their  face,  representing 
them  to  be  business  papers  when 
in  fact  they  are  accommodation 
notes,  and  uius  usurious  and  void 
in  the  hands  of  the  vendee,  the 
latter  may  rescind  the  contract 
and  ^recover  back  the  purchase- 
money,  although  there  be  no  fraud 
or  warranty.  It  is  no  answer  that 
the  parties  to  the  paper  might 
waive  the  defence  and  pay  them. 
WMY.OdtU,  588 

8$6  Fkaxjd, 

lUMSTATKm  OF  ACTIOHB,  2. 
PABTMlBBfiHIF,  1. 

Pbincipaii  Ain>  StrsBTT,  1. 

USUBY,  1. 

JoNXS  V,  SOHBBTKB  (Mem.),  674 


BOND. 

A  recitid  in  a  bond  given  by  one 
copartner  to  another,  upon  disso- 
luuon  of  the  copartnership,  set- 
ting forth  as  the  consideration 
therefor  the  transfer  and  delivery 
hy  the  obligee  to  his  former  part- 
ner of  the  assets  of  the  firm,  is  a 
substantive  part  of  the  agreement, 
and  cannot  be  varied  or  contra- 
dicted by  parol  evidence.  Where 
a  bond  is  delivered  to  the  obligee 
or  his  agent,  it  cannot  be  shown 
by  parol  that  it  was  delivered  as 
in  escrow.    Odeks  v.  Ikwhrn:     107 


BORROWKR. 
See  Ubitbt,  1. 

BOUNDARIES. 

See  Tebbbtt  f».  N.  Y.  &  B.  8.  8.  M. 
&  L.  Go.  (Mem.),  666. 

■ 

BROKER. 

1.  A  party  having  employed  a  broker 
to  seU  real  estate,  may,  notwith- 
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standing,  ne^tiate  himself,  and  if 
he  does  so  without  an^  agency  of 
the  broker,  he  is  not  liable  to  the 
latter  for  a  commission.  To  en- 
title the  broker  to  his  commission, 
he  must  be  an  efficient  agent  in 
or  the  procuring  cause  of  me  con- 
tract   MsOlaveY.Baine,  661 

2.  Defendant,  being  the  owner  of 
three  parcels  of  land,  employed 
plaintiff^  a  real  estate  broker,  to 
negotiate  sales  thereof  at  a  speci- 
fied price  for  each.  Plainti£f  found 
a  purchaser  for  one,  and  the  sale 
was  effected,  upon  which  plaintiff 
received  his  commissioxL  Subse- 
quently defendant  informed  the 
Surchaser  of  his  ownership  of  and 
esire  to  sell  one  of  the  other  par- 
cels, and  a  contract  was  made  be- 
tween them  for  a  sale  and  pur- 
chase of  the  latter  parcel  for  the 
price  and  upon  the  terms  under 
which  plaintiff  had  been  instructed 
to  sell  Plaintiff  took  no  part  in 
the  last  sale  and  gave  no  informa- 
tion to  the  purchaser.  Heidi  that 
he  was  not  entitled  to  a  commis- 
sion on  the  sale.  Jd, 

See  Attobnbtb,  1 
Plbdoe.  d. 
Stock  Bbokeb 


BURDEN  OF  PROOF. 

See  CoMMOir  Gabbier,  10. 

Read  o.  PBBsiDBirr,  sra,  D. 

AND  ^.  Canal  Co.  (MemO,  663 
Kabs.  Mut.  Life  Ins.  Co.  «. 

Cabfentbb  (Mem.),  668. 


CASES  REVERSED,  OVER- 
RULED, QUESTIONED,  CRITI- 
CISED OR  EXPLAINED. 

Harris  v.  FHnk  et  al,  (d  Lans.,  86), 
reversed.    Harrii  t.  Fnnk  et  oL 

24 

SiephaM  y.  Santee  (61  Barb.,  682),  re- 
versed.   Stephens  Y,  Santee.       86 

Metier  Y.  Mbhr(l  Robt,888;  10  Ab. 
rr.,  299),  questioned.  MatUmey  v. 
Horan.  120 


Manhattan  Oo.  ▼.  Etertsen  (6  Pali 
457),  explained.    MaUonsifY.  ho' 
ran,  119 

The  Buloff  Oase  (18  N.  Y.,  179),  ex- 
plained.    Feo]^  ▼.  Bennett       142 

Dox  Y.  Baekenstose  (12  Wend.,  542), 
questioned.  Marine  Bank  of  Chi- 
cage  ▼.  Van  Brunt.  164 

Emney  y.  Kieman  et  al.  (2  Lans.,  492), 
reversed.    Kinney  y.  Kieman.  164 

Morris  v.  Beafard  (18  N.  Y.,  662), 
explained.      Kinney  v.  Kteman, 

160 

PhiOips  V.  Bens,  and  S.  R  R  Ch.  (J^ 
Barb.,  642),  reversed.  PhtO^  v. 
Bens,  and  S.  R  R  Co.  177 

WhUtaker  v.  Man.  R  R  Co.  {Bng. 
a»m.P20(M,  1870),  explained.  Phi- 
Ups  V.  Bens,  and  S.  R  R  Co.     181 

ThorrMMonY.  Fargo  (68  Barb^575; 
44  How.  Pr.,  176),  reversed.  Thomp- 
son V.  Fa/rgo.  188 

People  Y.  Hewit  (2  Park.  Or.,  20),  ques- 
tioned.    Kowing  v.  Manhf  et  oL 

208 

Penn, «M,v.  Buff,  and B.  RROo.d^ 
Lans.,  448),  reversed.  Penn^Jr.^Y. 
Buff,  and  3.  RR  Go.  204 

L&ein  v.  BusseU  (42  N.  Y.,  281).  ex- 
plained.     SeqfMd  v.   Whiteleggs. 

262 

Commercial  Bank  ef  Ky.  v.  Vamum 
(8  Lans.,  86),  reversed.  Commer- 
cial Bank  of  I^.  y.  Vamum,    269 

Weaver  v.  Barden  (8  Lans.  338),  re- 
versed.   Weaver  v.  Borden.      286 

Jones  V.  JV.  and  N.  T.  2V.  Go.  (60 
Barb.,  198),  criticised  and  limited. 
MeOormiek  v.  Pmn.  Cent  R  R 
(Jo.  809 

HutMl  Y.  Von  Schoening  (58  Barb., 
498),  reversed.  HutbeU  v.  Sehoenr 
ing.  826 

Railroad  Co.  v.  Howard  (7  Wall.,  892), 
explained.     Voee  v.  Cowdrey  et  at 

841 
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PtmOi  V.  CMdm  (85  N.  Y.,  462), 
explained.  WettfaU  v.  Preston 
et  al  855 

Learned  y.  amUh  (44  N.  T.,  618), 
explained.  JR;^«  et  al,  v.  i>0{a- 
l)2(wi«  et  at,  867 

^ZZtfre^n  Y.  Belden  (8  Lans.,  492), 
leyersed.    AUerion  ▼.  Bs^dm.    878 

Sawndere  y.  JftxAm  (8  J.  R,  485),  and 
Toppan  y.  i^iy  (15  Wend.,  862), 
explained  and  distinguished.  Bene- 
dict et  al.  y.  Ocuden,  404 

Ryan  y.  JV:  Y.C.RR  Co,  (85  N.  Y., 
210),  explained.  Wetib  v.  i2.  IT. 
and  0.  i2.  JR.  (Jo,  427 

Babeoek  y.  X.  /8.  and  if  /9.  J2.  R.  Co, 
(43  How.  Pr. ,  817),  reyersed.  Uo*- 
eoeft  y.  L,  8,  and  M,  8,  R,  R  Co. 
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Wright  y.  N,  T.  C,  R  R  Co.  (25  N. 
Y.,  562),  limited  and  explained. 
Laning  y.  N,  T.CRR  Co,    580 

Clapp  y.  Wilson  (5  Denio,  288),  criti- 
cised. Romertze  y.  Raet  Riter  Nat. 
Bank.  580 

PeopU  y.  Nearing  (27  N.  Y.,  806), 
questioned.  Peopte  ex  rd.  WU- 
liame  et  al,  y.  ^ainM  et  al.        508 


CAUSE  OF  ACTION. 

1.  Assessors  are  not  personally  liable 
for  errors  or  mistakes  in  the  assess- 
ment where  they  haye  jurisdiction 
and  act  within  the  scope  of  their 
authority,  but  if  they  exceed  their 
powers  and  act  without  authority, 
and  in  contrayention  of  the  sta- 
tute prescribing  and  regulating 
their  duties,  they  are  ciyilly  liable 
to  any  person  injured  by  their  ac- 


tion.    Clark  v.  Norton. 


248 


2.  Plaintiff^s  complaint  alleged,  in 
substance,  that  certain  of  the  cre- 
ditors of  an  insolvent  railroad  cor- 
poration entered  into  an  agree- 
ment to  purchase  its  property  upon 
a  foreclosure  sale,  and  to  organize 
a  new  company  for  the  purpose  of 
operating  the  road,  which  agree- 

SicKsis — Vol.  IV.         87 


ment  proyided  for  the  issuing  of 
bonds  and  stock  of  the  new  com- 
pany, and  apportioning  them 
among  the  holders  of  the  mort- 
ga^  bonds,  actually  issued,  of  the 
old  company  and  among  certain 
other  specified  classes  of  creditors; 
that  in  pursuance  of  the  agreement 
the  property  was  purchased  for 
less  than  the  amount  of  mortg^e 
bonds  held  by  the  parties  to  the 
agreement  and  was  afterward  trans- 
ferred to  the  new  company,  its 
stock  and  bonds  issued,  and  distri- 
buted as  stipulated ;  that  the  old 
company  was  indebted  to  plaintiff 
upon  a  contract  for  iron  rails  fur- 
nished to  lay  its  tracks,  and,  under 
the  contract  of  purchase,  plaintiff 
was  equitably  entitled  to  its  mort- 
ga^  bonds  for  the  balance  claimed. 
This  claim  was  unproyided  for  in 
the  creditors'  agreement.  Plain- 
tiff was  a  party  to  that  agreement, 
he  holdiug  a  large  amount  of  the 
mortgage  bonus  proyided  for 
therem,  and  he  received  their  pro- 
portion of  the  bonds  and  stock  of 
the  new  company.  Plain  tiff  claim- 
ed that  the  bonds  to  which  he  was 
equitably  entitled  should  be  con- 
sidered as  issued  at  the  time  of 
making  the  creditors'  agreement, 
and  that  the  property  in  the  hands 
of  the  new  company  was  subject 
to  the  trust  of  proviaing  for  them, 
as  other  mortgage  bon£  were  pro- 
vided for  in  that  agreement  There 
was  no  allegation  of  any  fraud  in 
the  aCTeement,  or  that  any  of  the 
stoclmoldQ^  of  the  old  company 
derived  any  benefit  thereunder,  or 
that  the  foreclosure  or  sale  were 
collusive.  On  demurrer, — Held^ 
that  the  creditors  who  entered  into 
the  agreement  were  bona  fide  pur- 
chasers, and  took  the  property 
clear  of  any  trusts  in  favor  of 
other  creditors;  that  although  as 
between  the  old  company  and  its 
creditor  equity  would  consider 
that  done  which  ought  to  have 
been  done,  the  rule  did  not  affect 
the  rights  of  third  parties  (as  be- 
tween each  other)  who  haa  con- 
tracted in  reference  to  what  the 
company  had  actually  done,  and 
especially  where  the  one  claiming 
the  benefit  of  it  was  a  party  to 
that  contract,  assented  to  its  terms 
and  received  its  benefits ;  and  that, 
therefore,  the  facts  stated  did  not 
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consUtate  a  cause  of  action.    Fom 
y.  Cawdrey,  887 

8.  He  who  by  his  negligence  or  mis- 
conduct creates  or  sufTers  a  fire 
upon  his  own  premises,  which, 
burning  his  own  property,  spreads 
Uience  to  the  immediately  adla- 
cent  premises  and  destroys  the 
property  of  another,  is  liable  to 
the  latter  for  the  damages  sustain- 
ed by  him.  Webby, B.W.(jmd  0. 
KB.  420 

4.  At  a  thne  of  continued  and  ex- 
treme drouth,  while  a  strong  wind 
was  blowing  from  the  land  of  the 
defendant  toward  the  adjoining 
woodland  of  the  plalntifll,  coals 
were  negligently  dropped  from  one 
of  defendant's  eneines,  which  set 
fire  to  a  tie ;  the  fire  was  commu- 
nicated to  an  accumulation  of 
weeds  and  grass  and  rubbish  which 
defendant  had  suffered  to  gather 
by  the  side  of  its  track ;  thence  it 
spread  to  the  fence  and  on  to 
plaintiff 's  woodland,  burning  and 
destroying  his  growing  forest 
trees,  etc.  In  an  action  for  the 
damages,— -22eM,  that  the  questions 
as  to  whether  defendant  was  negli- 
gent in  the  ifee  of  its  property,  and 
as  to  whether  the  mjuiy  was  a 
probable  consequence  of  me  negli- 
gent acts  and  oniissions,  were  pro- 
perly submitted  to  the  Jury,  and 
that  the  evidence  was  sufficient  to 
sustain  a  verdict  for  plaintiff.    Id, 

6.  The  complaint  set  f  otfch  a  lease  of 
certain  hotd  property  in  Omaha, 
which  lease  contained  the  follow- 
ing clause :  '*A  lien  to  be  given  by 
the  said  lessees  to  said  lessors,  to 
secure  the  payment  thereof  {%,  «., 
the  rent),  on  aQ  the  furniture  that 
shall  be  placed  in  said  hotel  by 
said  lessees/'  It  then  alleged  the 
taking  possession  by  the  lessees, 
and  weir  placing  in  the  hotel  a 
lar^  amount  of  furniture,  and 
their  subsequent  abandonment  of 
it,  they  being  utterly  insolvent. 
It  is  then  alleged  that  defendant 
took  possession  of  the  furniture, 
sold  the  same,  and  converted  the 
proceeds,  leaving  a  large  amount 
of  rent  unpaid,  in  fraud  of  the 
rights  of  plaintiff  (who  claimed  as 
assignee  of  the  lessor),  and  who 
was  thus  prevented  from  enforc- 


ing his  lien  thereon.  The  com- 
plaint further  alleged  that  defend- 
ant had  in  its  possession  the  avails 
of  the  sale  of  said  furniture^  which 
justly  belonged  to  plaintin  by  vir- ' 
tue  of  the  aueged  hen,  and  wrong- 
fully withheld  the  same  from  the 
plaintiff,  to  his  great  damage,  etc. 
Upon  demurrer,— .fiWei  (AliIbn,  J., 
FoLOBB  and  Rapallo,  JJ.,  con- 
curring), that  it  was  immaterial 
whether  plaintiffs  right  was  baaed 
upon  a  legal  title  to  the  property, 
or  upon  an  equi^  entitling  him, 
as  against  defendant,  to  pursue 
the  avails  thereof;  that  the  clause 
in  the  lease  did  not  create  a  lien, 
but  .tras  a  covenant  to  do  so,  and 
one  of  which  a  court  of  equity 
would  decree  a  specific  perform- 
ance ;  that  if  the  property  had  re- 
mained unchan^eid  in  defendant's 
possession,  plamtiff  could  have 
lollowed  it  in  equity,  and  that,  as 
these  remedies  are  lost  by  the 
wrongful  act  of  the  defendant, 

glaintiff  could  acquire,  claim  and 
ave  a  lien  upon  the  avails  in  place 
of  the  property  itself;  and  that, 
therefore,  the  complaint  contained 
a  sufficient  cause  of  action.  JQots 
v.  0.  NaUonaL  Bank,  626. 

6.  Defendant  and  8.  were  engaml 
in  stock  speculations  thnm^  T., 
a  broker.  The  arrangement  with 
T.  was  made,  and  the  account  was 
kept,  in  the  name  of  defendant 
alone,  8.  acting  ostensibly  as  agent 
Plaintiffs  made  an  agreement  with 
8.  that  they  might  purchase  stock 
in  the  name  of  defendant,  and 
imder  his  arrangment  with  T. 
Defendant  did  not  know  of  this 
agreement  at  the  time,  but  was 
advised  of  it  soon  after,  and  did 
not  object ;  he  also  knew  that  the 
stocks  purchased  for  plaintiff^  in 
his  name  were  charged  in  lus 
general  account,  and  the  moneys 
advanced  by  plaintiffs  as  marrins 
were  creditea  to  him.  Subse- 
Guentlv,  by  agreement  between 
defendEuit  and  8.,  the  latter  as- 
sumed the  stock  transactions  on 
joint  account,  but  defendant's 
name,  with  his  knowledge,  was 
still  used,  and  the  account  kept  as 
before;  he  Ulso  notified  T.  that 
the  account  was  under  the  man- 
agement and  subject  to  the  direc- 
tion of  8.     Under  plaintiffs*  or- 
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ders,  given  through  B.,  their  stock 
was  sold,  and  the  balance  coming 
to  them  thereon  was  credited  by 
T.  in  defendant's  account.  The 
stocks  purchased  by  defendant  and 
8.  had  greatly  depreciated,  and 
this  balance  was  retained  by  T.  as 
security  thereon.  Defendant  hav- 
ing refused  to  pay  over  the  bal- 
ance upon  demand, — ffM^  that 
plaintiiis  were  entitled  to  recover 
the  amount  thereof  in  an  action 
for  money  haid  and  received.  Jaif- 
eox  V.  Cfamenm,  645. 

See  CoukoN  Cabbibk,  6. 

Ck>RFOBATIOKS,  1. 
VBin)OB  AND  Ybndeb,  6, 7. 
Wetmorer.  G97U200  (Mem.),  667. 
Beatson  v.  EkoeU  (Mem.),  678. 


CERTIORARI. 

A  departure  bv  assessors  from 
the  standard  nzed  by  statute  for 
estimating  the  value  of  propertv 
placed  upon  the  assessment  roU 
cannot  be  corrected  upon  certio- 
rari, nor  can  their  failure  to  assess 
the  property  of  a  corporation,  as 
required,  be  so  corrected.  The 
court  may  reverse  the  assessment 
as  made,  and  direct  a  reassess- 
ment ;  but  after  the  roll  has  been 
delivered  to  the  aboard  of  super- 
visors and  the  power  of  the  as- 
sessors over  it  has  ceased,  a  eertio- 
rari  should  not  be  aUowed,  and,  if 
allowed,  should  be  quashed  even 
after  return  made.  People  ex  rel.  v. 
Deianey,  656 


CHATTEL  MORTGAGE. 

1.  A  mortgage  of  personal  property 
executed  b^  an  mfaut  is  voidable 
at  his  election  at  any  time  before 
he  arrives  of  age  and  within  a 
reasonable  time  thereafter,  and  is 
avoided  by  any  act  which  evinces 
that  purpose.  An  unconditional 
sale  and  delivery  of  the  property 
to  a  third  person  is  such  an  act. 
Ohapin  V.  Shqfer.  407 

3.  One  C,  an  infant,  executed  a 
chattel  mortgage  upon  his  horse 
to  defendants  to  secure  a  prior 
indebtedness.   Upon  the  same  day 


he  sold  and  delivered  the  horse  to 
plaintiff,  and  refused  to  deliver  it 
on  defendants*  mortgage.  After 
the  mortgage  became  due  defend- 
ants took  the  horse  from  plaintiff's 
possession;  shortly  after  C.  be- 
came^of  age,  and  then  ratified  the 
bill  of  sale  to  plaintiff  by  indorse- 
ment thereon.  In  an  action  to 
recover  possession  of  the  horse, 
Held,  that  defendants  were  tres- 
passers in  taking  the  horse,  and 
plaintiff  was  entitled  to  recover. 

Id. 


CHARTER  PARTY. 
See  Boaieon  v.  EhoeU  (Menu),  678. 


CIRCUIT  COURT  OP  THE 
UNITED  STATES. 

See  Removal  of  Actioks. 


CIVIL  WAR 
See  Pabtnebship,  1. 


CLAIM  AND  DELIVERY  OP 
PERSONAL  PROPERTY. 

1.  The  chapter  of  thd  Code  entitled 
**  Claim  and  Delivery  of  Personal 
Proper^  "  (chap.  2,  title  7,  S§  206 
to  217,'mclusive)  was  intended  to 
supply  the  provisional  relieTtiiere- 
tofore  obtained  in  the  action  of 
replevin.  It  ^oes  not  change  the 
requisites  to  maintain  the  action. 
a^fddY,  WhUOegge,  259 

2.  The  complaint  must  show  a  right 
of  property  and  of  possession  in 
plaintiff.  An  allegation  of  wrong- 
ful detention  is  not  sufficient. 
The  latter  is  a  conclusion  of  law ; 
the  former,  the  facts  upon  which 
it  is  based  The  facts  must  be 
pleaded^  and  without  them  the 
contusion  of  law  is  an  immaterial 
statement  Id. 

8.  An  omission  to  allege  these  facts 
in  the  complaint  is  not  cured  by 
an  averment  in  the  answer,  deny- 
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ing  ownership  in  the  plaintiff. 
Wnere  the  pliuntiff^s  case  depends 
upon  a  wrongful  detention  with- 
out a  wrongnil  taking,  an  aver- 
ment in  the  complaint  of  a  de- 
mand and  refusal  is  necessary.  Id. 


CODE  OF  PROCKDURR 

gg  90,  01,  97.   8ee  Limitation  of 

Actions,  5,  6. 
1 110.  iSstf  Limitation  of  Actions,  1. 
g  121.  Abatement  and  Revi- 
val, 1. 
1 185.  Service  and  Pboof  of,  1. 
§  160.       Pleadings,  10. 

g§  167, 172.  See  Pleadings,  2. 
j§  206-217.  See  Claim  and  Delivebt. 
^  888.  Appeal,  7. 

449.  Ppsadings,  1, 6. 


COLLECTOR  (TAX). 
See  Assessment  and  Taxation,  6. 

COMMISSIONERS  OP  APPEALS. 

A  commissioner  of  appeals  is  not 
a  judge  of  the  Court  of  Appeals, 
and  is  not  prohibited  by  section  21 
of  article  6  of  the  State  Constitu- 
tion from  acting  as  referee  SetUe 
V.  VanEvrea.  280 

COMMISSIONERS. 

See  Assessment  amd  Taxation,  9, 
10, 11,  12. 
Railroad  Corfobationb,  1,  2. 

COMMISSIONS. 

See  Brokers,  1,2.  / 

Shaw  v.  Home  Life  Ins.  Co. 
(Mem),  681. 

COMMON  CARRIERS. 

1.  If  A.  has  property  upon  which 
he  has  received  advances  from  B., 
under  an  agreement  that  he  will 
ship  it  to  B.  to  be  sold  to  pay  the 


advances,  or  to  pay  any  indebted- 
ness, he  may  or  may  not  com- 
ply with  this  contract.  He  may 
ship  to  C.  or  to  B.  upon  conditions, 
but  if  he  ships  to  B.  in  pursuance 
of  his  contract  the  title  vests  in  B. 
upon  the  shipment.  The  highest 
evidence  that  he  has  so  shipped 
is  the  consignment  and  uncondi- 
tional deliverer  to  B.  of  the  bill  of 
lading ;  but  if  A.  retains  the  bill 
of  lamng,  and  notifies  B.  by  letter 
that  he  nas  shipped  the  property 
for  him  in  pursuance  of  the  agree- 
ment, or  if  in  any  other  manner 
the  intent  thus  to  ship  is  evinced, 
the  title  passes  as  effectually,  as 
between  them,  as  if  the  bill  of 
lading  had  been  delivered.  BaHeif 
V.  K  B,R,R,  70 

2.  Where,  therefore,  goods  are  so 
shippea,  and  the  carrier  receipts 
for  the  same,  and  agrees  to  trans- 
port safely  and  dehver  to  B.,  the 
former  is  chargeable  with  know- 
ledge of  the  rights  of  the  latter, 
and  if  by  the  subsequent  direction 
of  A.  he  delivers  the  eoods  to 
another  person,  he  is  liable  to  R 
for  a  conversion  thereof.  Id. 

3.  When  one  who  is  not  in  business 
as  a  common  carrier,  but  who  is 
the  owner  of  a  canal  boat  used 
generally  in  the  transportation  of 
freight  for  himself,  applies  to  a 
common  carrier  who  lias  know- 
ledge of  the  facts  and  receives  a 
loaa  of  freight,  such  owner  is  not 
subject  to  liability  as  a  common 
carrier.  The  fact  that  the  com- 
mon carrier,  as  such,  contracted 
with  others  for  the  carriage  of  the 
freight,  and  that  the  owner  of  the 
boat  was  aware  of  this,  does  not 
affect  the  liability  of  the  latter. 
His  liability  is  determined  by  the 
business  in  which  he  is  engaged, 
and  the  character  of  his  own 
employment,  not  that  of  his  em- 
ployer.   FUk  V.  CuiTk.  122 

4.  To  sustain  an  actioYi  against  a 
common  carrier  for  a  failure  to 
deliver  goods  the  plaintiff  must 
be  the  owner  thereof,  or  have 
some  special  interest  in  them. 
Thampeon  v.  Fargo.  188 

5.  Prima  faeie^  the  consignee  is  the 
owner.    If  the  goods  are  ordered 
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of  the  consignor  by  the  consignee 
statinff  where,  but  not  how^  to 
send  uxem,  the  consi^or  has  suf- 
ficient title  to  maintam  the  action. 

Id. 

6.  A  common  carrier  of  animals  is 
not  an  insurer  against  injuries  re- 
sulting from  their  nature  and  pro- 
pensities, and  which  could  not  be 
prevented  by  foresight,  diligence 
and  care.  Where  they  are  trans- 
ported under  a  special  agreement, 
the  liability  of  the  carrier  is  to  be 
determined  by  the  agreement.  He 
is  only  liable  for  the  performance 
of  the  duty  undertaken  thereby, 
or  for  some  wrongful  act  either 
willful  or  negligent  P«w.  v.  B, 
avdKRROo,  204 


7.  Defendant  received  from  plaintifF 
five  car-loads  of  cattle,  to  be  trans- 
ported from  Erie  to  Buffalo  under 
a  written  agreement,  by  the  terms 
of  which  plaintiff  assumed  all 
risks  t>f  injuries  **  from  delays,  or 
in  consequence  of  heat,  suffocation 
or  the  ill  effects  of  being  crowded 
upon  the  cars;"  the  agreement 
provided  that  plaintiff  should  load 
and  unload  the  cattle  at  his  own. 
risk,  the  defendant  furnishing 
assistance  as  reqidred;  an  agent 
of  the  owner  was  to  ride  free 
and  to  take  the  care  and  char^ 
of  the  stock ;  the  cattle  were  m 
charge  of  such  agent.  At  Dun- 
kirk the  train  was  detained  by 
a  snow  storm  three  days.  The 
cattle  could  have  been  unloaded 
by  constructing  a  platform ;  this, 
defendant  declined  to  do,  and 
they  remained  in  the  cars  twenty- 
four  hours,  in  consequence  of 
which  three  of  the  cattle  died 
and  others  were  injured.  HM^ 
that  imder  the  contract  the  duty 
of  defendant  had  resi)ect  simply 
to  the  transportation  and  not  to 
the  care  of  the  cattle  while  in 
tranHtu;  that  the  provision  for 
loading  and  unloading  had  refer- 
ence to  the  terminus  of  the  trans- 
portation and  not  to  an  intermedi- 
ate station,  and  defendant  was  not 
required  to  unload  at  Dunkirk  or 
furnish  facilities  for  so  doing; 
that  the  Injury  was  attributable  to 
the  negligence  of  plaintiff^s  agent 
(Pbckham,  J.,  dissenting.)        M 


8.  In  an  action  against  a  common 
carrier,  the  question  as  to  what  is 
reasonable  time  for  a  consignee  of 
goods  to  remove  Uiem  after  notice 
of  their  arrival,  where  there  is  no 
dispute  as  to  the  facts,  is  a  ques- 
tion of  law  for  the  court.  A  sab- 
mission  of  the  question  to  the  Jury 
is  error,  and,  in  case  the  jury  finds 
different  from  what  the  law  de- 
termines, it  is  ground  for  reversal. 
Badges y,KR  RR  228 

9.  A  consignee  cannot,  after  notice 
of  the  arrival  of  propertv  for  him, 
defer  taking  it  awav*  while  he  at- 
tends to  his  other  affairs.  It  is  his 
duty,  at  once,  and  with  diligence, 
to  act  upon  the  notice,  to  seek 
delivery,  ax^d  continue  until  de- 
livery is  complete.  So  much  time 
as  he  gives  to  his  other  business, 
to  the  neglect  of  taking  charge  of 
the  property  and  removing  it  nrom 
the  custodv  of  the  carrier,  cannot 
be  allowed  to  him  in  estimating 
what  is  a  reasonable  time  in  which 
to  take  delivery.  Id. 

10.  Where,  by  the  contract  with 
a  common  carrier,  he  is  exempted 
from  liability  for  loss  or  damage, 
unless  the  same  be  proved  to  have 
occurred  by  fraud  or  gross  negli- 
gence of  him,  his  agents  or  ser- 
vants, in  an  action  against  such 
carrier  the  onus  is  upon  the  plain- 
tiff of  proving  such  fraud  or  negli- 

fence.  Negligence  must  not  only 
e  shown,  but  it  must  appear  to 
have  caused,  or  at  least  contributed 
to  the  injury.  A  defendant  in 
such  an  action  has  a  right  to  rely 
upon  his  exception  to  an  erroneous 
ruling  of  the  court  &s  to  the  burden 
of  proof,  and  to  decline  to  intro- 
duce further  evidence,  and  the 
decision  will  not  be  sustained  upon 
the  KTOund  that  the  evidence  as  it 
stood  showed  negligence.  Cochran 
V.  Dinsmore,  249 

11.  Defendant  received  of  plaintiff 
at  Newark  a  car-load  of  sheep,  in 
be  transported  to  Albany  unaer  a 
contract  which  contained  a  clause 
by  which  plaintiff  agreed  to  go  or 
send  some  one  with  the  sheep, 
**  who  should  take  all  the  risks  of 
personal  inlury  from  whatever 
cause,  whether  of  negligence  of 
defendants,  its  agents,  or  other- 
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Wise."  After  the  sheep  were  load- 
ed, plamtifF,  who  was  intending 
to  accompany  them,  and  had  a 
drover's  pass,  in  passing  by  the 
tender  to  the  engine,  was  injured 
by  a  stick  of  wood  negligently 
thrown  therefrom.  Edd^  that, 
under  the  contract,  defendant  was 
exempted  from  liability.  Poueher 
V.  N,r,0,RR  268 

12.  Plaintiff  went  with  his  bajKage 
to  defendant's  depot  in  Phila- 
delphia to  take  passage  to  Chicago ; 
upon  presenting  his  baggage,  the 
baggage   master,   in    accordance 

^with  a  rule  of  the  defendant,  de- 
clined to  check  until  plaintiff  had 
J)rocured  his  passage  tickets;  he 
eft  his  baggage  to  procure  tickets ; 
in  Ills  absence  the  baggage  master 
caused  it  to  be  placedin  the  bag- 
gage car,  and  on  plaintiff's  return 
with  tickets,  the  baggage  master 
refused  to  give  him  the  checks 
without  his  payitfg  extra  compen- 

.  sation  on  account  of  extra  weight 
beyond  what,  by  defendant's  regu- 
lations, the  tickets  purchai^d 
would  carry  free.  Plaintiff  refused 
to  pav  the  extra  charge  and  de- 
manoed  his  baggage;  this  the 
baggage  master  mused  to  deliver, 
for  the  reason  that  it  was  covered 
by  other  baggage,  and  in  order  to 
reach  and  return  the  trunks  it 
would  delay  the  train  beyond  the 
time  fixed  for  starting.  Plaintiff 
declined  to  take  passage  without 
his  checks  ;  his  baggage  was  taken 
through  to  Chicago,  and  on  the 
night  after  its  arrival  was  destroyed 
by  fire.  The  action  was  for  the 
conversion  of  the  baggage,  ndd, 
that  defendant  did  not  occupy  the 
position  of  conunon  carrier  of  the 
plaintiff,  and  could  not  avail  itself 
of  any  of  the  rules  which  have 
been  established  as  to  the  liabilities 
of  conmion  carriers  of  passengers. 
Also,  that  defendant  was  liable 
for  the  acts  of  the  baggi^-master, 
though  that  act  shoula  be  held 
wrongful.  It  was  further  held  by 
FoLOER,  J.,  Allen,  J.,  concur- 
ring, that  the  question  whether  the 
reason  given  for  the  retention  of 
the  baggage  was  a  sufficient  quali- 
fication or  the  refusal  to  deliver, 
to  rebut  the  evidence  of  conversion 
furnished  by  such  demand  and 
refusal,  was  a  question  of  fact  for 


the  jury.  By  Chukch,  Ch.  J.,  and 
Rafallo,  J.,  that  as  matter  or  law 
there  was  no  conversion.  By 
Groyer  and  Peckham,  JJ.,  that 
as  matter  of  law  there  was  a  con- 
version.   McOcrmick  v.  P.  O.B.B. 
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13.  A  conun(»i  carrier  has  not  per- 
formed his  contract  as  carrier  until 
he  has  delivered  or  offered  to  de- 
liver the  goods  to  the  consignee,  or 
done  what  the  law  esteems  equiva- 
lent to  delivery.  When  the  con- 
signee is  unknown  to  the  carrier,  a 
due  effort  to  find  him  and  notify 
him  of  thearrivi^of  the  goods  is  a 
condition  precedent  to  the  right  to 
warehouse  them;  and  if  a  reason- 
able and  diligent  effort  is  not  made, 
the  carrier  is  liable  for  the  conse- 
quences of  the  neglect  What  is 
due  and  reasonable  effort  and  dili- 
gence depends  upon  the  circum- 
stances of  each  case,  and  is  a  ques- 
tion of  fact  for  the  Jury.  Zinn  v.  if. 
/.  8.  Oo.  443 

14.  Where,becau8eof  neglect  of  the 
carrier  to  find  the  consignee,  and 
tiie  consequent  delay  in  oelivery  of 
the  goods,  they  have  depreciated  in 
value,  the  fact  that  the  consignee, 
after  receiving  notice,  neglects  to 
remove  them  m  a  reasoneStletime, 
does  not  raise  a  question  of  concur- 
rent negligence.  After  such  notice 
and  reasonable  time,  the  goods  are 
at  the  risk  of  the  owner,  and  the 
carrier  is  not  liable  for  subsequent 
depreciation.  The  duties  of  carrier 
and  consignee  are  not  concurrent, 
but  in  succession,  that  of  the  latter 
flTowing  out  of  the  performance  of 
duty  by  the  former,  and  their  acts 
of  neghgence  cannot  conUibute  to 
the  same  injury.  Id, 

15.  Where  a  common  carrier  has 
transported  freight  under  a  special 
contract  limiting  his  common-law 
liability,  and  by  which  he  undei^ 
took,  for  an  agreed  compensation, 
to  carry  it  to  the  terminus  of  his 
route,  and  then  deliver  it  to  another 
carrier,  no  authority  results  from 
the  relation  or  from  the  contract, 
empowering  him  to  enter  into  a 
special  contract  on  behalf  of  the 
owner  with  the  next  carrier,  limit- 
ing or  restricting  the  liability  of  the 
latter ;  the  whole  duty  of  the  first 
carrier  terminates  with  the  deHveiy 
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of  the  goods  to  the  second,  and  the 
common-law  liability  of  the  latter 
attaches  at  once  by  necessary  im- 
plication upon  the  receipt  thereof. 
Babeoek y.L,8,d.M.&RIL  491 

16.  Where  a  carrier  undertakes  for  a 
specified  compensation  to  transport 
over  his  own  route,  and  to  deliver  at 
the  terminus  thereof  goods  marked 
to  a  consignee  beyond  such  termi- 
nus, a  through  contract  will  not  be 
implied,  from  the  fact  that  in  the 
description  of  the  goods  in  the  con- 
tract, the  marks  showing  the  ulti- 
mate des^ation  are  given.  Kor 
is  such  a  contract  extended  or  ^- 
f ected  by  the  fact  that  in  makine 
it  a  printed  blank  is  used,  adapted 
to  a  through  contract  extending 
over  other  and  connecting  lines, 
and  makifig  the  contract  to  read 
ostensibly  u>r  and  on  behalf  of  all 
the  carriers  over  whose  lines  the 

goods  mav  pass.  The  written  por- 
ous of  the  contract  will  control, 
and  only  so  much  of  the  printed 
matter  in  the  blank  form  used  as 
is  consistent  therewith  is  of  any 
effect;  all  that  is  incompatible 
with  or  inappropriate  to  the  intent 
of  the  parties,  as  indicated  by  the 
written  portions,  is  to  be  rejected. 

Id. 

17.  Where  a  common  carrier  con- 
tracts for  the  transportation  of 
freight  over  his  route,  and  for  the 
delivery  thereof  to  another  car- 
rier, to  be  forwarded  over  con- 
nectmg  lines  to  its  ultimate  desti- 
nation, the  fact  that  the  contract 
fixes  the  price  for  the  entire  carri- 
age does  not  make  the  contracfa 
through  contract,  so  as  to  entitle 
the  succeeding  carriers  to  the 
benefit  of  exceptions  from  liability 
contained  in  the  contract  JEtna 
Im.  Co,  V.  WheOer.  616 

18.  Where  there  is  an  agreement  be- 
tween two  common  carriers,  ope- 
rating connecting  lines,  for  Uie 
carriage  of  freight  over  both  routes 
at  an  agreed  price  to  be  divided 
between  them,  and  where  they 
have,  at  the  point  of  connection, 
a  warehouse  used  in  common  for 
the  transfer  of  freight  from  one 
line  to  the  other,  the  expenses  of 
handling  beixiff  paid  in  common, 
a  delivery  of  mdght  at  the  ware- 


house by  one  canrier  destined  to 
pass  over  tlie  line  of  the  other, 
with  notice  to  the  latter  of  its  arri- 
val and  ultimate  destination,  places 
it  m  tbe  possession  of  the  latter, 
and  imposes  upon  him  the  duties 
and  liabilities  of  a  common  carrier 
in  reference  thereto.  Id, 

See  Railboad  Cobfoiution,  6,  7. 


COMPLAINT. 

See  Pleadingb,  9, 8,  4,  5, 6,9, 10, 11, 
12,  18. 


CONDITIONS. 
See  Tbubtb  ahd  TBumtBa,  2, 

CONDONATION. 

See  A8BB88MENT  AKD  TAXATIOK,  7. 


CONSIDERATION. 

See  SsT-OFF. 

Statutb  of  Fraitds,  2. 


CONSIGNOR  AND  CONSIGNEE. 

1.  If  A.  has  property  upon  which  he 
has  received  advances  from  B.. 
under  an  agreement  that  he  will 

■  ship  it  to  B.  to  be  sold  to  pav  the 
advances,  or  to  pay  any  indebted- 
ness, he  may  or  may  not  comply 
with  this  contract.  He  may  ship 
to  C.  or  to  B.  upon  conditions,  but 
if  he  ships  to  B.  in  pursuance  of 
his  contract  the  title  vests  in  B. 
upon  the  shipment.  The  highest 
evidence  that  he  has  so  shipped  is 
the  consignment  and  uncondi- 
tional delivery  to  B.  of  the  bill  of 
lading;  but  ii  A.  retains  the  bill  of 
lading  and  notifies  B.  by  letter  that 
he  has  shipped  the  property  for 
him  in  pursuance  oi  the  agree- 
ment, or  if  in  any  other  manner 
the  intent  tE%s  to  ship  is  evinced, 
the  title  passes  as  effectuallv,  as 
between  them,  as  if  the  bill  of 
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lading  had  been  deliTered.  B€aley 
V.  K  B.  B,  B.  70 

9.  To  sustain  an  action  against  a 
common  carrier  for  a  failure  to 
deliver  goods,  the  plaintiff  must 
be  the  owner  thereof,  or  have 
some  special  interest  in  them. 
Thompwn  v.  Fargo,  188 

8.  Prima  fcusie^  the  consignee  is  the 
owner.  If  the  goods  are  ordered 
of  the  consignor  by  the  consignee 
stating  where,  but  not  how,  to 
send  them,  the  consi^or  has  suffi- 
cient title  to  maintain  the  action. 

Id, 

4l  a  consignee  cannot,  after  notice 
of  the  arrival  of  property  for  him, 
defer  taking  it  away  while  he  at- 
tends to  his  other  affairs.  It  is  his 
duty,  at  once  and  with  diligence, 
to  act  upon  the  notice,  to  seek  de- 
livery, and  continue  until  delivery 
is  complete.  So  much  time  as  he 
gives  to  his  other  business,  to  the 

•  neglect  of  taking  charge  of  the 
property  and  removing  it  from  the 
custody  of  the  carrier,  cannot  be 
allowed  to  him  in  estimating  what 
is  a  reasonable  time  in  which  to 
take  delivery.  Hedges  v.  K  B  B 
B,  228 

Bee  CoBCMOK  Cabbibb,  18, 14. 
Damages,  2. 


CONSTITUTION  (STATE). 

1.  Where  the  terms  of  a  written 
constitution  are  clear  and  unam- 
biguous, and  have  a  well  under- 
stood meaning  and  application, 
effect  must  be  given  to  Uie  intent 
of  its  f  ramers  as  indicated  by  the 
language  employed.  The  opera- 
tion and  effect  of  the  instrument 
will  not  be  extended  by  construc- 
tion beyoiid  the  fair  scope  of  the 
terms  employed,  merely  because 
the  more  restricted  and  literal  in- 
terpretation might  be  inconvenient 
or  impolitic,  or  because  a  case 
may  be  supposed  to  be  to  some 
extent  within  the  reasons  which 
led  to  the  introduction  of  some 
particular  provision,  plain  and 
precise  in  its  terms.  BetUe  v.  Van 
jBkrea.  280 


2.  A  commissioner  of  appeals  is  not 
a  judge  of  the  Court  of  Appeals, 
and  is  not  prohibited  by  section 
21  of  article  6  of  the  State  Con- 
stitution from  acting  as  referee. 


CONSTITUTIONAL  LAW. 

A  provision  for  the  reorganiza- 
tion of  the  Court  of  Specud  Ses- 
sions of  the  city  of  New  York  is 
not  embraced  in  and  is  not  con- 
nected with  the  subject  of  pro- 
viding for  the  government  of  thai 
city.  An  act  providing  for  either 
is  '^  locaL"  The  insertion,  there- 
fore, in  the  city  tax  levy  act  for 
the  year  1870,  of  a  section  de- 
signed to  accomplish  the  reorgani- 
zation of  said  court  (section  49, 
chapter  888,  Laws  of  1871),  was 
in  hostility  to  section  16,  article  8 
X)f  the  State  Constitution,  which 
declares  **  that  no  private  or  local 
bill,  ete..  shall  embrace  more  than 
one  subject,  and  that  shall  be  ex- 
pressed m  its  title,"  and  said  sec- 
tion is  void.  Hvber  v.  The  People. 

182 

See  Statutbs,  15. 


CONSTRUCTION. 

See  CoNsrrrunoN,  1. 
Statctbb,  11. 


CONTRACTS. 

1.  One  D.  made  a  verbal  contract 
with  defendant  to  cut  upon  lands 
in  D.*s  possession,  manufacture 
and  deliver  upon  the  side  of  the 
railroad  track,  1,000  railroad  ties 
at  twelve  cents  each,  to  be  paid 
for  as  the  work  progressed,  Uie 
same  to  be  defendant's  as  soon  as 
cut  from  the  stump ;  but  the  ties 
were  to  be  inspected,  and  defend- 
ant was  to  take  only  such  as  were 
merchantable  and  suitable  for  the 
intended  purpose.  D.  cut  timber 
sufficient  for  about  800  ties  and 
drew  it  upon  the  lands  of  C.  It 
was  not  cut  up  into  ties.  Defend- 
ant paid  upon  the  contract  about 
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the  contract-price  for  800  ties. 
After  the  timber  was  drawn  out, 
D.  pointed  it  out  to  defendant, 
saying,  **here  are  your  ties.** 
Defendant  replied  that  he  wanted 
Uiem  inspected.  Subsequently  the 
timber  was  levied  upon  and  sold 
upon  an  execution  against  D.  Held, 
that  the  defendant  had  acquired 
no  title  to  the  timber,  either  under 
the  original  contract,  as  something 
remained  to  be  done  to  identify 
the  property  embraced  in  it  (i.  0., 
the  inspection)  or  by  the  subse- 
quent transaction,  as  defendant  did 
not  then  accept,  but  required  an 
inspection ;  the  title,  Uierefore, 
remained  in  D.,  and  passed  by  the 
levy  and  sale.    Btepnens  v.  SarUee. 

85 

2.  Defendant  contracted  to  sell  and 
deliver  plaintiff,  at  Brooklyn,  with- 
in threee  months.  400,000  brick  at 
$10.50  per  M.  Defendants  deliv- 
ered 213,500  during  the  specified 
time.  In  an  action  to  recover 
damages  for  the  non-delivery  of 
the  residue, — Held  (Pbgkhah,  J., 
dissenting),  that  the  delivery  of 
the  entire  quantity  was  a  condition 
precedent  of  the  right  of  defend- 
ants to  demand  payment,  and  the 
fact  that,  when  they  discontinued 
the  delivery,  plaintm  had  not  paid 
for  those  delivered  was  not  an 
excuse  for  the  non-delivery  of  the 
residue ;  also,  that  it  was  not  neces- 
sary, as  a  condition  precedent  to 
a  right  of  action,  for  plaintiff  to 
make  a  formal  demand  of  the 
brick,  and  tender  payment  there- 
for at  the  place  01  delivery ;  tiiat 
it  was  enough  if  he  was  ready  and 
willing  to  receive  and  pay  on  de- 
livery ;  nor  was  it  necessair  'that 
plaintiff  should  have  had,  during 
the  whole  time  specified,  a  sum  of 
money  on  hand  sufficient  to  pay 
the  whole  purchase-price ;  it  was 
sufficient  if  he  had  the  means  and 
resources  at  command  which 
would  have  enabled  him  to  pay  if 
the  brick  had  been  delivered. 
Mount  V.  Ly<m,  653 

See  Bills,  Notbb,  Checks,  5,  7. 
Common  Cakribb,  1,  8, 6, 7,  10, 

11, 18, 15, 16,  17, 18. 
Consignor,  etc,  1 

EviDEllCB,  14. 

Fraxtd. 
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^800  Insurance,  Life. 

Laches,  1,2.^ 

Sbt-opp. 

Specific  Performance. 

Statute  of  Frauds,  1, 2, 8, 6,6. 

Trusts  and  Trustees,  1. 

Vendor  and  Vendee. 

Read  «.  Prbs't,  etc.,  D.  and 
a  Canal  Co.  (Mem,),  652. 

Conor  «.  Dbmpset  (Mem.),  665. 

Mass.  Mut.  Life  Ins.  Co.  «.  Car- 
penter (Mem.),  668. 

Beatbon  «.  Elwbll  (Mem.),  678. 

Shaw  «.  Home  Life  Ins.  Co. 
(Mem.),  681. 


CONTRIBUTORY    NEGLI- 
GENCE. 

See  Neoliosnce,  1, 2,  8, 4,  6,  7. 
Railroad  Corporations,  10. 


CONVERSION. 

See  Common  Carrier,  2,  12. 
Damages,  2,  8. 
Husband  and  Wife,  2, 4,  6. 
Pledge,  2. 

VkNDOR  AND  Vendee,  6, 7. 
Phillips  v,  Spbterb  (Mem.), 
658. 


CORPORATIONS. 

1.  A  corporation  cannot  avail  itself 
of  its  own  n^ligence  as  a  basis  of 
a  cause  of  acaon  against  a  stock- 
holder. It  may  waive  a  perform- 
ance of  its  own  rules  and  is  es- 
topped by  its  acts  and  official  de- 
clarationsj^e  same  as  a  natural 

gerson.  where,  therefore,  a  stock- 
older  in  a  corporation,  organized 
under  the  laws  of  the  State  of 
Connecticut,  transferred  his  stock 
in  good  faith,  which  transfer  was 
not  made  upon  the  books  of  the 
company,  as  is  required  by  the 
statute  of  Connecticut  (g§  209, 212, 
chap.  14,  Laws  of  Conn.,  revision 
of  1849)  in  order  to  pass  the  title 
(the  company  having  no  transfer 
book),  and  the  certificate  required 
by  the  statute  to  be  filed  and  re- 
corded in  the  town  clerk's  office, 
to  make  the  transfer  valid  as  to 
creditors,  was  not  signed  by  the 
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president  and  treasiuer  of  the  com- 
pany, as  required  by  its  by-laws, 
but  the  same  was  recorded  by  the 
direction  of  the  company,  and  tlue 
transfer  was  acquiescea  in  by  it, 
and  the  transferee  recognizea  as 
the  owner, — Held^  that  the  original 
Stockholder  was  not  liable  for  un- 
paid calls  upon  the  stock  tnmsf  er- 
red, made  subsequent  to  the  trans- 
fer.  Isham  y.  Buckingham,     210. 

9.  The  capital  stock  of  an  incorpo- 
rated company  is  personal  pro- 
I>erty ;  it  has  not,  nor  has  the  cer- 
tificate or  other  eyidence  of  title 
or  ownership,  any  of  the  qualities 
of  commercial  or  netgotiable  paper. 
Weawr  y.  Borden,  286. 

8.  As  a  rule,  the  purchaser  or  as- 
signee of  shares  of  the  capital 
stock  in  a  corporation  acquires  no 
other  or  better  title  tlian  Uie  seller 
or  assignor  has,  and  takes  it  sub- 
ject to  the  legal  and  equitable 
rights  of  third  persons.  Id, 

4.  Where  stock  is  transferred  partly 
in  payment  of  a  precedent  debt 
ana  partly  for  a  consideration  paid 
at  the  time,  the  purchaser  will  not 
be  regarded  as  a  holder  for  yalue 
as  against  one  haying  the  legal 
title  or  a  prior  equity,  so  far  as  me 
assignment  was  receiyed  in  pay- 
ment of  the  precedent  debt  (Gbo- 
ysB,  J.,  dissenting),  but  is  enti- 
tled to  a  lien  for  the  amount  of 
the  consideration  paid,  and  to  a 
repayment  of  that  amount,  before 
he  will  be  required  to  reconyey 
the  stock.  Id, 

(If.  Plaintiffs  complaint  alleged,  in 
substance,  that  certain  of  the 
creditors  of  an  insolvent  railroad 
corporation  entered  into  an  agree- 
ment to  purchase  its  property  xipaa 
a  foreclosure  sale,  and  to  organize 
a  new  company  for  the  purpose  of 
operating  the  road,  wMch  agree- 
ment provided  for  the  issuing  of 
bonds  and  stock  of  the  new  com- 
pany, and  apportioning  them 
among  the  holders  of  the  mort- 
gage bonds,  actually  issued,  of  the 
old  company  and  among  certain 
other  specified  classes  of  credi- 
tors; that  in  pursuance  of  the 
agreement  the  property  was  pur- 
chased for  less  man  tiie  amount  of 


mortgage  bands  held  by  the  par- 
ties to  uie  agreement  and  was  af- 
terward tnuosferred  to  the  new 
company,  its  stock  and  bands 
issued,  and  distributed  as  stipa- 
lated;  that  the  old  company  waa 
indebted  to  plaintiif  upon  aeon- 
tract  for  iron  rails  fimdshed  to 
lay  its  tracks,  and,  under  the  con- 
tract of  purchase,  plaintiff  was 
equitably  entitled  to  its  mortgage 
bonds  far  the  balance  claimed. 
Tins  claim  was  unprovided  for  in 
the 'creditors'  agre^nent.  Plain- 
tiff was  a  party  to  that  agreement, 
he  holding  a  laree  amount  of  the 
mortgage  bonds  provided  for 
therem,  and  he  received  their  pro- 
portion of  the  bonds  and  stock  of 
the  new  company.  '  Plaintiff 
claimed  that  the  bonds  to  which 
he  was  equitably  entitled  should 
be  considered  as  issued  at  the  time 
of ,  making  the  creditor's  agree- 
ment, and  that  the  proper^  in  the 
hands  of  the  new  company  was 
subject  to  the  trust  of  providing 
for  them,  as  other  mortgage  bonds 
were  provided  for  in  that  agree- 
ment There  was  no  all^ation  of 
any  fraud  in  the  agreement,  or 
that  any  of  the  stockholders  of 
the  old  conipany  derived  an^  bene- 
fit thereunder,  or  that  the  foreclo- 
sure or  sale  were  collusive.  On 
demurrer, — ffeld^  that  the  creditors 
who  entered  into  the  agreement 
were  bona  fide  purchasers,  and  took 
the  property  clear  of  any  tmsts 
in  f  avoi'  of  other  creditors :  that 
although  as  between  the  old  com- 
pany and  its  creditor  equity  would 
consider  that  done  which  ought 
to  have  been  done,  the  rule  did 
not  affect  the  rights  of  third  par- 
ties (as  between  each  other)  who 
had  contracted  in  reference  to 
what  the  company  had  actually 
done,  and  especially  where  the  one 
claiming  the  benefit  of  it  was  a 
party  to  that  contract,  assented  to 
its  terms  and  received  its  benefits : 
and  that,  therefore,  the  facts  stated 
did  not  constitute  a  cause  of  ac- 
tion.    Vo9e  v.  Oowdery.  886. 

6.  A  resolution  of  the  board  of  di- 
rectors of  a  corporation,  ratifying 
the  act  of  one  acting  as  its  agent, 
is  competent  evidence  of  the  au- 
thority of  the  agent.  Bent  v.  N, 
A.  8.  Co,  890 
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7.  The  proylBionB  ol  the  act  prohibit- 
ing corj^rations  interpoeine  the 
d^ence  of  usuiy  (chap.  172,  Laws 
of  1850)  only  prevent  the  avoid- 
ance by  a  corporation  of  its  own 
contract  upon  the  ground  of 
usury.  They  do  not  apply  to  a 
caae  where  the  corooration  suc- 
ceeds to  the  rijghts  of  a  party  who 
might  avail  himself  of  theprovi- 
sions  of  the  usury  laws.  Where, 
therefore,  properhr  is  pledged  to 
secure  a  usurious  loan,  a  corpora- 
tion succeeding  to  the  rights  of 
the  pledgor  is  not  prohibit^  from 
demanding  and  recovering  the 
property  pledged.  M,  E,  Nat. 
Bank  v.  Thd  C.  W.  Co,  685 

See  Insubangb,  Life. 

MikNUFACrrUBING     GOBFO&A.- 
TION8. 

Railboad  Cobfobationb. 


COSTS. 

Costs  on  appea]  in  an  action  at 
law  are  in  the  discretion  of  the 
court  onl^  when  the  judgment  is 
reversed  in  part  and  affirmed  in 
part,  or  where  a  new  trial  is 
granted.  The  addition  to  a  judg- 
ment in  this  court  of  the  wor& 
*  *  with  dbsts,  "or  *  *  without  costs, " 
cannot  affect  the  right  of  the  pre- 
vailing party  in  such  action. 
Ayere  v.  Ihe  V.  R.  Corp.         660 

See  Ilbwlll^  5. 


COUNTER-CLAIM. 

See  Abatement  and  Revival,  1. 
CoNOB  a.  Dempset  (Mem.),  665. 


COURT  OP  OYER  AND  TBR. 
MINER 

1.  A  decision  of  the  Supreme  Court, 
reversing  a  conviction  in  the  Oyer 
and  Terminer  and  granting  a  new 
trial,  is  a  judgment  within  the 
meaning  of  chapter  62,  Laws  of 
1852,  and,  as  far  as  that  court  Ib 
concerned,  is  final.     A  writ  of 


error,  therefore,  lies  to  review 
such  judgment.  The  People  v. 
BeaneU.  137 

2.  Upon  a  trial  in  the  Court  of  Oyer 
ana  Terminer  the  court  lias  no 
power  to  grant  a  motion  to  dis- 
charge the  prisoner  upon  the 
ground  that  the  corpus  deUcU  has 
not  been  proven.  After  the  trial 
has  commenced  the  verdict  of  the 
jury  must  be  pronounced :  but  this 
may  be  done  under  the  advice  and 
direction  of  the  <;ourt  All  ques- 
tionsof  law  arising  upon  a  criminal 
trial  are  to  be  determined  l^  the 
court,  and  it  is  the  duty  of  the 
jury  to  regard  and  abide  by  such 
determination.  Where  the  case, 
therefore,  presents  a  questifm  of 
law  only,  the  court  may  and  it  is 
its  duty  to  instruct  the  juiy  to 
acquit  the  prisoner,  or  direct  an 
acquittal  and  enforce  the  direc- 
tion ;  and  a  refusal  to  give  such 
instiuction  or  direction  in  a  proper 
case  is  error.  If  the  prosecution 
leave  some  element  necessary  to 
constitute  the  crime  entirely  un- 
proved, it  is  a  clear  case  for  the 
interposition  of  the  court.        Id. 


COURT  O?  SPECIAL  SESSIONS 
(CITY  OP  NEW  YORK). 

A  provision  for  the  reorganization  of 
the  Court  of  Special  Sessions  of 
the  city  of  New  York  is  not  em- 
braced in  and  is  not  connected 
with  the  subject  of  providing  for 
the  govenmient  of  tnat  city.  An 
act  providing  for  either  is  "  local.^' 
The  insertion,  therefore,  in  the 
city  tax  levy  act  for  the  year  1870 
of  a  section  designed  to  accom- 
plish the  reorganization 'of  said 
court  (section  49,  chapter'  888, 
Laws  of  1871),  was  in  hostility  to 
section  16,  article  8  of  the  State 
Constitution,  which  declares  *'  that 
no  private  or  loeal  bill,  etc,  shaU 
embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  its 
title,*'  and  said  secucm  is  void. 
Huber  v.  TAe  PeopU.  182 


CREDITOR'S  SUIT. 
See  Wetmorb  v.  Cakdeb  (Mem),  667. 
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CRIMINAL  TRIALS. 


1,  Upon  a  trial  in  the  Court  of  Oyer 
and  Tenniner  the  court  has  no 
power  to  grant  a  motion  to  dis- 
charge the  prisoner  upon  the 
ground  that  the  corptis  delieU  has 
not  been  proven.  After  the  trial 
has  commenced  the  verdict  of  the 
jury  must  be  pronounced;  but 
this  may  be  done  under  the  advice 
and  direction  of  the  court.  All 
questions  of  law  arising  upon  a 
criminal  trial  are  to  be  determined 
by  the  court ;  and  it  is  the  duty  of 
the  junr  to  regard  and  abide  by 
such  determination.  When  the 
case,  therefore,  presents  a  question 
of  law  only,  the  court  may,  and  it 
is  its  duty  to  instruct  the  jury  to 
acquit  the  prisoner,  or  direct  an 
iu;quittal,  and  enforce  the  direc- 
tion ;  and  a  refusal  to  give  such 
instruction  or  direction  in  a  proper 
case  is  error.  If  the  prosecution 
leave  some  element  necessary  to 
constitute  the  crime  entirelv  un- 
proved, it  is  a  clear  case  for  the 
mterposition  of  the  court.  The 
People  V.  Bennett,  187 


2.  The  same  strictness  in  regard  to 
exceptions  will  not  be  enforced  hi 
crimmal  as  in  civil  cases ;  but  the 
court  will  look  at  the  substance,  | 
with  the  view  to  promote  justice. 
A  motion  in  form  for  the  absolute 
discharge  of  a  prisoner  may  be  re- 
garded as,  in  substance,  a  request 
to  direct  an  acquittal,  or  that  the 
court  instruct  the  juiy,.as  matter 
of  law,  that  the  prisoner  could  not 
be  convicted.  Id. 


8.  Of  the  crime  of  murder  or  man- 
slaughter, the  eorpfMdelietilka&  two 
components,  viz. :  death  as  the 
result,  and  Uie  criminal  agency  of 
another  as  the  cause.  There  must 
be  direct  proof  of  one  or  the  other. 
Where  one  is  proven  by  ^rect 
evidence,  the  other  may  be  by 
circumstances.  In  determining  a 
question  of  fact  upon  a  criminal 
trial  from  circimistantial  evidence, 
the  facts  proved  must  not  only  all 
be  consistent  with,  and  point  to, 
the  guilt  of  the  prisoner,  but  must 
be  inconsistent  with  his  innocence. 

Id. 


4.  A  motive  for  the  commission  of 
the  crime  cannot  be  imagined ;  but 
the  facts  from  which  such  motive 
may  be  inferred  must  be  proven. 

^  A  suggestion,  therefore,  in  a 
charge  to  the  Jury,  of  a  motive, 
not  warranted  by  the  evidence, 
which  may  have  influenced  their 
minds  to  the  prejudice  of  the 
prisoner,  is  error.  (Groveb  and 
Pbckham,  JJ.,  dissenting.)       IeL 


CUSTOM. 
See  UsAOB. 


DAMAGES. 

1.  Successive  actions  cannot  be 
maintained  for  the  recovery  of 
damages^  as  they  may  accrue  trom 
time  to  tune,  resulting  ^m  an  in- 
jury to  the  person,  the  consequence 
of  a  single  wrongful  act,  but  the 
party  injured  is  entitled  to  recover, 
m  a  single  action,  compensation 
for  all  the  damages  resulting  from 
the  injury,  whether  present  or 
prospective.  The  limit  in  respect 
to  future  damages  is,  that  tiiey 
must  be  such  as  it  is  reasonably 
certain  will  inevitably  %nd  neces- 
sarily result  from  the  injiiry.  PUer 
Y.2/:  T.aRR  43 

2.  The  rule  giving  the  plaintiflt,  in 
an  action  for  the  conversion  of 
propertv,  the  benefit  of  the  high- 
est market  price  between  the  time 
of  conversion  and  trial,  is  not  an 
unqualified  one.  In  an  action 
agamst  a  consignee,  where  the 
evidence  shows  it  was  the  intent 
of  the  owner,  and  the  agreement 
between  the  parties,  to  have  the 
property  sold  when  it  reached  a 
certain  price,  and  where  it  also 
appeared  it  would  have  been  diffi- 
cult, if  not  impossible,,  to  have 
preserved  the  property  until  l^e 
time  when  the  price  was  fixed,  an 
allowance  of  a  price  thus  fixed, 
greater  than  that  agreed  upon,  ia 
error.    McUthetce  v.  Ooe.  67 

8.  The  proprietor  of  the  rule  itself,  in 
cases  not  special  and  exceptional, 
questioned.  Id. 


INDEX. 


701 


4.  In  an  action  of  trover,  interest  is 
as  necessary  a  part  of  a  complete 
indemnity  as  the  value  itself,  and, 
in  fixing  the  damages,  is  no  more 
in  the  discretion  of  the  court. 
MeCormiek  v.  P,  C,  R  R         803 

Bee  Marbied  Women,  1. 

Read  v.  Prbst.,  etc.,  D.  and 

H.  Canal  Co.  (Mem.),  652. 
Phillips  v,  Spetebs  (Mem.), 

058. 
CoNOB  V.  Dempset  (Mem.),  665. 
Kbtghajc  V,  Tboxell  (Mem.), 

677. 


DAYS  OP  GRACE. 

See  Bills,  Notes  and  Cheokb,  2, 
8,4 


DEEDS. 

See  Easements,  8. 

Tbubtb  and  Trustees,  2. 
Terbbtt  «.  N.  Y.  AND  B.  S.  B. 
M.  AND  L.  Co.  (Mem.),  666. 


DEFENCES. 

Although,  where  a  wife  has  obtained 
possession  of  the  husband's  pro- 
perty from  his  bailee  by  a  fraud, 
the  oailee  could  maintain  an  ac- 
tion against  both  husband  and 
wife  for  the  wrong,  that  is  not  a 
defence  to  and  will  not  bar  a  re- 
covery bj  him  against  the  bailee. 
A  liability  of  a  plaintiff  Jointly 
with  another  cannot  be  set  up  as 
a  bar  to  a  claim  due  him  indi^du- 
ally,  nor  can  a  conditional  or  de- 
feasible liability  bar  one  which  is 
absolute  and  unconditionaL  Kouh 
ing  V.  Manly,  192 

See  Statute  of  Prauds,  5. 

Eetcham  v.  Troxbll  (Mem.), 
677. 


DELIVERY. 
See  Common  CarAiers,  18. 


DEMURRAGE. 

See  Read  v,  Prbst.,  etc.,  D.  and 
H.  Canal  Co.  (Mem.),  652. 


DEMURRER 
See  Pleadings,  9,  10. 


DETERMINATION  OP  CLAIMS 
TO  REAL  PROPERTY. 

1.  A  complaint  in  an  action  to  com- 
pel the  determination  of  claims  to 
real  property,  under  the  provisions 
of  section  44B  of  the  Code,  must 
show  by  its  averments  that  plain- 
tiff has  been  for  three  years  in 
possession  of  the  lands  or  tene- 
ments, and  that  both  plaintiff  and 
defendant  claim  an  estate  therein 
in  fee,  of  for  life,  or  for  a  term  of 
years  not  less  than  ten.  Austin  v. 
Ooodrieh.  266 

2.  Where  the  only  allegation  as  to 
defendant's  claim  is,  that  heim- 
justlj  claims  title  to  the  premises, 
it  is  msufficient,  and  the  complaint 
is  demurrable.  Id, 

See  Pleadings,  1. 


DIVORCE. 

An  order  in  an  action  for  divorce, 
requiring  the  husband  to  pay  a 
sum  necessary  to  enable  the  wife 
to  carry  on  the  suit,  to  be  used  for 
a  specific  purpose  in  the  suit,  in- 
stead of  for  the  purposes  of  the 
suit  generally,  is  proper.  SdUoe- 
mer  v.  Schloemer  82 


DOWER 

1.  A  Judgment  in  an  action  brought 
by  a  receiver  in  behalf  of  creditors 
against  the  debtor  and  his  wife, 
setting  aside  a  deed  from  them  to 
a  thira  person,  and  a  deed  from 
their  grantee  to  the  wife,  and  di- 
recting a  sale  of  the  premises, 
where  it  does  not  appear  that  there 
were  any  averments  in  the  plead- 
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ing  raising  the  question  of  her 
inchoate  right  of  dower,  and  no 
recognition  or  provision  in  regard 
to  that  right  is  contained  in  the 
Judgment,  does  not  operate  as  an 
estoppel  by  record  to  defeat  the 
wife^s  claim  for  dower  in  the  pre- 
mises upon  the  death  of  her  hus- 
band. (Groyer,  J.,  dissenting.) 
MaUoney  v.  Ebrcm,  111 

2.  The  release  by  a  wife  of  her  in- 
d^oate  right  of  dower  operates 
ozily  sgainst  her  by  way  of  estop- 
pel It  must  accompany  or  be  in- 
cident to  a  conveyance  by  another^ 
and  binds  only  m  favor  of  those 
who  are  privy  to  and  claim  under 
the  title  created  by  that  convey- 
ance, and  if  the  conveyance  is  void 
or  ceases  to  operate,  she  is  again 
clothed  with  the  right  which  she 
has  released.  (The  case  of  the 
Manhattan  Co,  v.  Evertsion,  4  Paige. 
457,  distinguished,  and  that  ox 
Meyer  y.Mohr,  lRobt,883,  ques- 
tioned.) Id, 


DRAINAGS. 

See  Abrtobmicnt  asd  Taxatiok,  8, 
9, 10, 11, 12,  la 


EASEMENTS. 

1.  One  tenant  in  common  cannot,  by 
his  sole  act,  create  an  easement  in 
the  premises  held  in  common.  Nor 
can  a  tenant  in  common,  who  owns 
other  premises  in  severalty,  so  use 
the  last  as  to  acquire  or  exercise, 
for  the  benefit  thereof,  an  easement 
in  the  property  held  in  common ; 
and  he  cannot,  by  grant  or  by 
operation  of  an  estoppel  or  other- 
wise, confer  upon  anotiier  rights 
and  privileges  which  he  does  not 
himself  possess.    Orippen  v.  Mares, 

y     68 

2.  Where,  therefore,  a  tenant  in 
common,  in  a  grant  of  premises 
held  by  him  in  severalty,  has  at- 
tempted to  create  an  easement  in 
the  premises  held  in  commoil^  a 
subsequent  grantee  of  all  the 
tenants  in  common  is  not  estoppefi, 
by  the  fact  of  his  succeeding  to 
the  interest  of  the  one  who  grant- 
ed the  easement,  from  asserting,  as 


a  grantee  of  the  co-tehants,  the 
invalidity  of  the  grant  of  the  ease- 
ment, and  aa  against  him  it  is  void. 

8.  Where  the  owner  of  a  tract  of 
land  lays  it  out  into  lots,  and  in- 
tersects it  with  a  street  or  alley 
for  the  conyeifience  of  the  lot^ 
and  sells  a  lot  bounding  it  upon 
said  street  or  allc^,  the  purchase 
being  made  in  reference  to  such 
convenience,  the  purchaser  ac- 
quires an  easement  In  the  street 
or  alley  which  cannot  be  recalled. 
Such  an  easement  is  not  lost  by 
mere  non-user,  and  where  the 
non-user  is  claimed  as  evidence  of 
an  abandonment  of  the  right,  it  is 
a  question  of  intent  dependent 
upon  the  circumstances,  and  there- 
fore, a  question  of  fact  Wiggine 
V.  McOUary,  ^        346 

4  The  occupancy  and  use  of  lands 
for  the  purijose  of  constructing 
and  maintaining  ditches,  as  autho- 
rized by  the  provisions  of  the  act 
appointing  commissioners  for 
draining  certain  lands  in  the  town 
of  Kovaiton,  Niagara  county  (chap. 
774  Laws  of  1867),  is  such  an  in- 
terference with  the  proprietary 
interests  of  the  owner  as  entitles 
him  to  the  Just  compensation 
made  necessair  by  the  Constitu- 
tion. (Con.  of  State,  art  1,  §  6.) 
It  subjects  the  lands  to  an  ease- 
ment in  behalf  of  the  public,  de- 
priving the  proprietor  of  the  full 
and  nee  enjoj^ent  of  them. 
People  ex  rd.  v.  uainee,  587 

5.  Nothing  less  than  a  legal  title  in 
perpetuity  will  serve  the  purposes 
of  tiie  act  or  the  object  contem- 
plated. The  title  to  the  easement 
can  only  be  acquired  by  a  grant 
in  proper  form.  It  was  the  duty 
of  the  commissioners,  before  en- 
tering upon  the  lands  and  con- 
structing the  ditches,  to  prociire  a 
grant  from  the  owner,  either  by 
voluntary  donation  or  for  an  agreed 
compensation,  or  upon  an  apprai- 
sal of  damages  as  prescribea  by 
law.  Id, 


EJECTMENT. 

1.  The  docketing  of  a  judgment  in 
the  office  of  the   county  clerk. 
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under  the  provisions  of  the  act  of 
1840  (chap.  886,  Laws  of  1840),  is 
not  essential  to  the  conclusiveness 
of  a  judgment  in  an  action  to  re- 
cover possession  of  real  property. 
If  such  iudement  is  docketed  by 
the  clerk  of  the  court  where  ren- 
dered, as  Judgments  in  courts  of 
record  are  required  to  be  docketed 
(2R.  8.,  860,  g  18),  it  is  sufficient. 
If  the  judopicpt  was  obtained  by 
default,  alter  three  years  from 
such  docketing,  it  is  conclusive 
upon  the  defendant,  and  upon  all 
persons  claiming  from  or  through 
him  by  title  accruing  after  the 
commencement  of  the  action.  (2 
R.  a,  809,  §  Sa)  Sheridan  v. 
AndretM.  478 

2.  Where,  however,  one  has  entered 
into  possession  of  premises,  the 
subject  of  such  an  action,  claiming 
under  title  not  derived  from  de- 
fendant, and  accruing  before  a 
recovery  therein,  the  subsequent 
acquisition  by  him  of  a  title  from 
defendant  does  not  deprive  him 
of  the  right  of  claiming  possession 


under  the  prior  title,  and  the  Judg- 
ment is  neither  conclusive  nor  any 
evidence  against  him ;  but  in  order 
to  dispossess  him  plaintiff  must 
prove  liis  title.  Id. 

8.  The  only  office  of  a  notice  of  Uapm- 
dens  is  to  give  constructive  notice 
to,  and  to  oind,  by  the  subsequent 
proceedings,  those  who  may  deal 
with  defendant  in  respect  to  the 
property  involved  in  the  action 
dunng  its  pendency  and  before 
final  judgment.  No  notice  is  ne- 
cessary to  make  the  judgment 
effectual  as  against  parties  claim- 
ing under  defendant  by  transfer 
subsequent  to  the  judgment.  The 
Judgment  disposes  of  the  rights  of 
the  parties,  is  a  matter  of  public 
record,  and  is  conclusive  both 
upon  defendant  and  any  subse- 
quent grantee.  Id, 

4.  A  notice  of  lis  p&ndsM  is  unneces- 
sary in  an  action  to  recover  pos- 
session of  real  property,  even  as 
against  a  purchaser  pendente  lite. 
Tne  plaintiff  in  such  an  action  can 
only  recover  upon  a  legal  title ;  it 
is  only  againsi  mere  equities  that 
a  purchaser  without  notice  is  pro- 
tected. Id, 


EMBLEMENTS. 
See  STATxns  of  Frauds,  6. 


EQUITABLE  LIEN. 

See  CAtTSB  OF  Action,  fL 
gobporationb,  5. 
Pabtnerbhips,  2,  8,  5. 


EQUITY. 

Although  relief  will  sometimes  be 
granted  bv  a  court  of  equity  tp 
one  who  has  Jiot  complied  with 
the  strict  terms  of  his  contract, 
yet  it  will  only  be  done  in 
cases  where  the  party  seeking  it 
makes  out  a  case  free  from  all 
doubt,  shows  that  the  relief  he 
asks  is  imder  all  the  circumstances 
equitable,  and  accounts  in  a  rea- 
sonable manner  for  his  delay  and 
apparent  omission  of  duty.  Dele- 
van  V.  Duncan.  485 

/S008PBCIFIO  Febfobmancb,  8,-4, 
6,6. 
TlTLB,  6,  6. 
Ubttby,  1,  2. 


ESCROW. 

filwEVEDKNOB,  8. 


ESTOPPEL. 

1.  To  establish  an  eetoppd  in  pais, 
a  party  must  show  that  the  acts, 
declarations  or  omissions,  out  01 
which  he  claims  the  estoppel 
arises,  influenced  his  conduct,  or 
that  he  took  action  in  the  matter 
in  reliance  ^hereon.  MaUaney  v. 
Horan,     .  /  111 

2.  A  judgment  in  an  action  brought 
by  a  receiver  in  behalf  of  creditors 
against  the  debtor  and  his  wife, 
setting  aside  a  deed  from  them  to 
athirS  person,  and  a  deed  from 
their  grantee  to  the  wife,  and  di- 
recting a  sale  of  the  premises, 
where  it  does  not  appear  that 
there  were  any  averments  in  the 


704 


INDEX. 


E leading  raising  the  question  of 
er  inchoate  right  of  dower^  and 
no  recognition  or  provision  m  re- 
gard to  that  right  is  contained  in 
the  judgment,  does  not  operate  as 
an  estoppel  by  record  to  defeat  the 
wife*8    claim   for   dower  in  the 

greniises  upon  the  death  of  the 
usband.     (Gboyeb,  J.,  dissent- 
ing.) Id. 

8.  The  release  by  a  wife  of  her  in- 
choate right  of  dower  operates 
only  against  her  by  way  of  estop- 
pel; it  must  accompany  or  be 
mcident  to  a  conveyance  by  an- 
ot)ier,  and  binds  only  in  favor  of 
those  who  are  privy  to  and  claim 
under  the  title  created  by  that 
conveyance,  and  if  the  convey- 
ance is  void  or  ceases  to  operate, 
she  is  again  clothed  with  the  right 
which  she  has  released.  JcL 

See  COBFOBATIONS,  1. 

Easkment,  1. 

GT7ABDIAN  Ain>  WaBD,.  8. 

mobtoaoe,  1. 
Pabtnebship,  1,  6. 
Sbt-off. 


EVIDENOE. 

1.  A  transcript  of  the  docket  in  the 
office  of  a  county  clerk  of  a  Judg- 
ment purporting  to  have  been  ren- 
dered by  a  justice  of  the  peace, 
with  a  certified  copy  of  the  tran- 
script of  the  Justice,  are  prima 
fade  eyidence  of  the  judgment, 
out  not  conclusive.  It  is  compe- 
tent to  prove  b^  the  testimony  and 
docket  of  the  justice  that  no  such 
judgment  has  m  fact  been  render- 
ed.   Stepheni  v.  Santee.  85 

9.  In  an  action  for  injuries  to  the 
person,  any  evidence  tending  to 
show  the  character  and  extent  of 
the  InJuTv,  and  its  probable  re- 
sults, ana  the  probability  of  the 
return  of  a  disease  induced  there- 
by, is  competent.  FUer  v.  N.  T. 
dRR  42 

8.  A  question,  therefore,  to  a  physi- 
cian, asking  him  to  state,  from  his 
en>erience  and  medical  know- 
leage,  the  probability  of  a  recur- 
rence of  inflammation  in  an  in- 
jured muscle,  is  competent      Id, 


4.  So,  also,  is  evidence  of  a  physi- 
cian as  to  the  probable  effect  on 

^  the  general  hecdth  of  the  injured 
person.  Id, 

5.  In  the  propounding  of  hypotheti- 
cal questions  to  medical  experts, 
it  is  the  privilege  of  counsel  to 
assume,  within  tne  limits  of  the 
evidence,  any  state  of  facts  which 
he  claims  the  evidence  justifies, 
and  have  the  expert's  opinion  upon 
the  facts  thus  assumed.  Id. 

6.  The  acts  and  declarations  of  one 
of  several  owners  of  a  water-power 
in  the  presence  and  hearing  of  the 
others  as  to  their  relative  rights  is 
competent  evidence,  as  against 
one  claiining  under  either.  Or^ 
pen  V.  Morse,  68 

7.  Where  a  witness,  in  answer  to  a 
proper  question  which  is  objected 
to,  gives  testimony,  not  called  for 
by  It,  which  is  incompetent,  but 
no  objection  is  made  to  the  an- 
swer or  motion  to  strike  it  out,  it 
cannot  be  objected  to  upon  re- 
view. Id. 

8.  A  recital  in  a  bond  given  by  one 
copartner  to  another,  upon  disso- 
lution of  the  copartnership,  setting 
forth  as  the  consideration  therefor 
the  transfer  and  delivery  by  the 
obligee  to  his  former  partner  of 
the  assets  of  the  firm,  is  a  sub- 
stantive part  of  the  agreement, 
and  cannot  be  varied  or  contra- 
dicted by  parol  evidence.  Where 
a  bond  is  delivered  to  the  obligee 
or  his  agent,  it  cannot  be  shown 
by  parm  that  it  was  delivered  as 
in  escrow.    Ooeke  v.  Barker.     107 

0.  The  requirement  of  section  110  of 
the  Code,  that  an  acknowledgment 
or  new  promise  to  take  a  case  out 
of  the  operation  of  the  statute  of 
limitations  must  be  in  writing, 
does  not  idter  the  effect  of  a  pay- 
ment of  principal  or  interest.  Nor 
does  it  prescribe  any  new  rule  of 
evidence  as  to  the  fact  of  such 
payment;  and  it  may  be  proved 
oy  oral  admissions  of  the  debtor. 
Such  payment  may  be  made  by  an 
agent,  and  the  authority  of  the 
agent  may  be  proved  by  parol  evi- 
dence,   t^int  mu.  Bafi  v.  BaOim. 
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10.  For  the  purpose  of  proving  the 
genuineness  of  a  signature  against 
a  party  to  be  charged  thereby*,  it 
is  not  competent  to  prove  that  the 
signature  is  not  in  a  simulated 
handwriting.    Komng  y.  MarU/y, 

192 


11.  Copies  of  original  memoranda 
after  proof  of  the  facts  therein 
contained  may  be  read  as  a  state- 
ment in  detail  of  what  the  witness 
has  testified.  McCormick  y.  P.  O. 
B.R    ^  808 

13.  Where  a  portion  of  a  writing  is 
competent  evidence  for  any  pur- 
pose,  it  is  not  rendered  incompe- 
tent because  it  contains  other 
statements  which  are  inadmissi- 
ble.  Dutchess  Go.  v.  Harding.   821 

18.  A  resolution  of  the  board  of  di- 
rectors of  a  corporation,  ratifying 
the  act  of  one  acting  as  its  agent, 
is  competent  evidence  of  the  au- 
thority of  the  agent.  Dent  v.  if. 
A.  8.  Co.  890 


14.  Where  the  language  of  a  written 
contract  is  obscure  and  ambigu- 
ous, facts  existing  at  the  time  of 
the  making  of  the  contract  may 
be  properly  considered,  for  the 
purpose  01  interpreting  the  lan- 
guage; but  no  evidence  of  the 
language  employed  by  the  parties 
in  making  the  contract  can  be 
resorted  to  except  that  furnished 
by  the  written  contract  itself.   Id. 

15.  Plaintiffs  contracted  in  vnriting 
to  furnish  the  materials  to  do  cer- 
tain plastering  for  defendant  upon 
his  building  in  Buffalo,  at  so  much 
per  square  yard.  They  included 
m  their  bills  and  charged  for  the 
full  surface  of  the  walls,  without 
deduction  for  cornices,  base  boards 
or  openings  for  doors  and  win- 
dows. To  support  these  chaiges 
they  proved  under  objection  that 
it  was  the  uniform,  well  settled 
custom  of  plasterers  in  Buffalo  so 
to  measure  and  charge.  Heid,  the 
evidence  was  proper,  the  usage 
not  unlawful  or  unreasonable,  and 
raised  a  presumption  that  defend- 
ant contracted  with  reference  to 
the  usage.     Walls  v.  BaUey.      464 

SiCKBLS — ^VoL.  IV.  89 


16.  To  meet  this  presumption  de- 
fendant as  .a  witness  in  his  own 
behalf  was  asked  if  at  the  time  of 
contracting  he  had  any  knowled^ 
of  the  custom  claimed.  The  evi- 
dence was  excluded.  Heldy  error. 
(Pbckhah,  J.,  dissenting.)        Id, 

17.  Where  a  Judgment  is  obtained 
against  a  city  in  an  action  brought 
to  recover  damages  for  injuries 
sustainedL  in  consequence  of  a 
failure  oi  a  railroad  corporation 
to  comply  with  its  contract  to 
keep  that  portion  of  the  street 
occupied  by  its  track  in  good 
repair  and  safe  for  travel,  and 
where  the  latter  has  notice  of  the 
action  and  an  opportunity  to  do- 
fend,  the  record  of  the  judgn^ent 
is  competent  evidence  in  an  action 
against  it  brought  by  the  city,  and 
is  conclusive  as  to  its  liability  and 
as  to  the  amount  the  city  is  enti- 
tled to  recover.  Mayor^  etc.,  ctf 
Troy  V.  T.  andL.  RR  667 

18.  After  it  is  ^own  to  the  satisfac- 
tion of  the  court  or  referee  that 
an  assi^ment  was  entered  into  by 
the  assignor  and  assignee,  with  a 
common  purpose  of  defrauding 
the  creditors  of  the  former,  his 
acts  and  declarations  after  the 
assignment  are  competent  evi- 
dence against  the  parties  thereto, 
not  to  Slow  the  formation  of  the 
common  purpose,  but  to  prove 
its  execution,  extent  and  effect 
Neiclin  v.  Lyotk  661 

19.  When  the  assignor  continues  in 
possession  of  we  assigned  pro- 
perty, his  acts  and  declarations 
while  in  actual  possession  may 
be  given  in  evidence  as  part  of 
the  res  gesks.  Id, 

See  Mastbb  ajstd  SimyAirr,  5. 
Nbgliosncb,  12. 
Partnebshif,  1. 
W1THB68,  2. 


EXCEPTIONS. 

A  party  excepting  to  the  conclu- 
sions of  law  of  a  court  or  a  ref- 
eree is  not  held  to  the  same  strict 
rule  as  in  excepting  to  a  charge. 
Where  a  charee  is  good  in  part 
and  ill  in  part,  uae  exception  must 
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point  out  the  very  part  which  is 
ill,  so  that  the  court,  having  its 
attention  specifically  called  to  it, 
may  have  an  opportunity  to  cor- 
rect the  error ;  but  exceptions  to 
conclusions  of  law  come  after 
the  power  to  rectify  has  passed 
from  the  court  or  refeee,  and  the 
reason  for  the  strict  rule  in  the  for- 
mer case  fails.    NetoUn  v.  L^an. 

661 


EXECUTIONS. 

1.  Where  application  is  made  to  a 
surrogate,  under  chapter  295,  Laws 
of  1850,  for  leave  to  issue  execu- 
tion agnninst  the  estate  of  a  de- 
ceased judgment  debtor,  the  claim- 
ants of  the  property  sought  to  be 
applied  in  satisfaction  of  the  judg- 
ment, and  the  personal  representa- 
tives of  the  deceased,  are  entitled 
to  be  heard,  and  should  have  no- 
tice.    Without  notice  to  the  par- 

•  ties  affected,  the  jurisdiction  of 
the  surrogate  is  improperly  exer- 
cised. Marine  Bank  Y.  Van  BruTiL 

160 


8.  The  act  of  1850  is  not  m  conflict 
with  the  provisons  of  section  876 
of  the  Code  in  reference  to  en- 
forcing judgments  against  the  es- 
tate of  a  deceased  ^judgment  debtor 
nor  is  it  inconsistent  with  the 
remedy  given  by  the  Code.  That 
act  is  cumulative,  and  makes  the 
leave  of  the  surrogate  necessary 
in  addition  to  the  order  and  judg- 
ment of  the  court.  An  execution 
cannot  issue  without  the  order  and 
permission  of  both  tribunals.  The 
court  of  law  adjudges  .the  lend 
rights  of  the  parties,  and  that  tne 
creditor  is  legally  entitled  to  en- 
force the  judgment  against  pro- 
perty in  possession  of  the  parties 
to  the  proceeding.    The  surrogate 

S asses  upon  the  rights  of  the  cre- 
itor  in  view  of  the  conflicting  or 
equal  claims  of  others  upon  the 
estate.  Either  proceeding  may  be 
first  taken  or  they  may  proceed 


part  passu. 


Id, 


8^  Sheriff,  1 


EXECUTORS    AND    ADMINIS- 
TRATORS. 

See  GuABDiAN  and  Wabd,  5. 


EXPERTS. 
See  Eyidknce,  5,  lOi 

PINDmOS  OF  PACT  AND  LAW. 
See  Afpealb,  2. 

FORECLOSURE. 
See  MoBTOAOs,  1, 2. 

FOREIGN  CORPORATIONS. 

See  COBFORATIOIIB,  1. 
JUKIBDICnON,  1. 

FOREIGN  JUDGMENT 
See  FoBKKB  Ai>Jin>iCATiOK,  2 

FORMER  ADJUDICATION. 

1.  The  rule  that  a  judgment  is  final 
and  conclusive  upon  the  defendant 
as  to  all  matters  which  mieht  have 
been  litipited  and  decided  in  the 
action,  is  limited  and  applicable 
to  such  matters  only  as  might  have 
been  used  as  a  defence  in  that  ac- 
tion, such  as,  if  a^in  considered, 
woidd  involve  an  mquiry  into  the 
merits  of  the  former  judgment. 
Malkmey  v.  Horan.  Ill 

2.  Where  one  party,  at  the  request 
of  another,  enters  into  a  contract 
as  surety  tor  the  latter,  the  law 
implies  a  promise  of  indemnity, 
ana  the  inaemnitor  is  bound  by  a 
judgment  In  a  suit  brought  agamst 
such  party  upon  the  contract,  of 
which  suit  the  indemnitor  has  no- 
tice, although  there  is  no  provision 
to  that  effect  in  his  contract,  and 
a  foreign  judgment  has  the  same 
effect  in  this  respect  as  one  of  our 
own  courts.     KonHehf  v.  Meifor. 
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8.  Where  a  jadginent  Ib  obtained 
against  a  city  m  an  action  brought 
to  recover  damages  for  injuries 
sustained,  in  consequence  of  a  fail- 
ure of  a  raibx)ad  corporation  to 
comply  with  its  contract  to  keep 
that  portion  of  the  street  occupied 
by  its  track  in  good  repair  and 
safe  for  travel,  and  where  the  lat- 
ter has  notice  of  the  action  and  an 
opportunity  to  ddfend,  the  record 
of  the  judgment  is  competent 
evidence  in  an  action  a^amst  it 
brought  by  the  city,  ana  is  con- 
clusive as  to  its  liability  and  as  to 
the  amount  the  city  is  entitled  to 
recover.  Mayofy  «te.,  qf  Troy  v. 
T.andL.R  R  667 


FRAUD. 

One  L.  made  a  parol  contract  with 
defendants,  F.,  S.  and  R,  to  sell 
them  certain  real  estate  of  which 
he  owned  seven-eighths;  notes 
were  to  be  given  for  a  portion  of 
the  purchase-money;  these  were 
executed  and  placed  in  the  hands 
of  B.  to  be  delivered  to  L.,  when 
he  procured  and  delivered  a  deed 
of  tLe  other  one  eighth,  and  when 
he  procured  a  retease  of  a  judg- 
ment against  F.,  and  also  deliver^ 
a  deed  of  the  seven-eighths.  There^ 
after  defendants,  S.  andR.,  in- 
duced by  fraudulent  representa- 
tions of  L.,  that  he  had  procured 
and  delivered  to  F.  the  deed  for  the 
one-eighth  and  the  release,  received 
the  deed  of  the  seven-eighths  and 
directed  B.  to  deliver  the  notes, 
which  was  done.  One  of  these 
was  transferred  to  plaintiff  with 
knowledge  of  the  facts,  and  is  the 
note  in  suit.  The  defendants  en- 
tered into  possession  of  the  land 
upon  delivery  of  the  deed,  and 
retained  and  cut  timber  thereon 
after  discovery  of  the  fraud.  Eddy 
that  defendants  b^  retaining  the 
land  after  the  discovery  oi  the 
fraud  affirmed  the  contract  and 
made  the  notes  valid  obligations. 
lAndsley  v.  Ferguson.  eSid 

See  EviDENCB,  18. 

Hu8BAin>  AHD  Wife,  8. 
Insurakcb,  Life,  1. 
Vendor  aitd  Vendee,  5, 8^  7,  8. 
EsTCHiiM  V,  TfiOXELL  (Mcm.), 
677. 


FRAUDS,  STATUTE  OF. 
See  Statutb  of  Fraud8. 


FRAUDULENT   CONVEY- 
ANCE. 

The  rule  that  a  fraudulent  con- 
veyance is  valid  as  between  the 
parties  thereto,  does  not  operate 
to  work  a  merger  of  a  prior  lesser 
estate  owned  by  the  grantee  when 
the  conveyance  has  been  set  aside 
because  of  the  fraud.  To  the 
penalty  of  the  loss  of  the  estate 
conveyed  will  not  be  added  the 
further  one  of  the  loss  of  another 
interest  on  the  ground  of  merger. 
MaUoney  v.  Eoran.  Ill 


FREIGHTS. 
See  Bbatbon  «.  Elwell  (Mem.),  678. 

GENERAL  TERM. 
See  Appeal,  1,  4. 

GIFT. 

1.  To  constitute  a  valid  gift  mortis 
eauMy  three  Uiings  are  pecessary : 
1st  It  must  be  made  with  a  view 
to  the  donor's  death.  2d.  The 
donor  must  die  of  that  ailment  or 

Eeril.  8d.  There  must  be  a  de- 
very.  It  is  not  necessary  that 
there  should  be  an  express  qualifi- 
cation in  the  transfer  or  the  de- 
Uygty  ;  it  mav  be  found  to  be  such 
a  gilt  from  the  attending  circum- 
stances^ although  the  transfer  or 
the  dehvery  be  absolute.  Orymee 
V.  Hone,  17 

3.  Defendant's  testator  being  the 
owner  of  120  shares  of  bank  stock, 
included  in  one  certificate,  made 
an  absolute  assignment  in  writinj^ 
of  twenty  shares  to  the  plaintitL 
This  he  handed  to  his  wife,  to  be 
kept  by  her  and  delivered  to  the 
plfdntiff  upon  his  death.  At  the 
time  of  executing  the  assignment 
the  donor  was  about  eighty  years 
of  age,  in  failing  healUi,  and  so 
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continued  until  hia  death,  which 
occurred  about  five  months  there- 
after. Hddy  thjifl  was  a  valid  gift 
mortU  causa;  that  the  equitable 
title  to  the  stock  passed  by  the 
assignment;  that  defendant  was 
trustee  for  plaintiff  bj  operation 
of  law,  to  make  the  gift  effectual, 
and  that  a  judgment  requiring  him 
to  produce  the  certificate  and  cause 
a  transfer  of  the  twenty  shares  to 
be  made  to  plaintiff  was  proper.  Id, 


GOLD  com. 

See  Phuxifs  v.  Spetbbb  (Mem.),  658. 

GUARDIAN  AND  WARD. 

1.  The  specific  performance  of  a 
contract  is  a  matter  not  of  abso- 
lute right  but  of  sound  discretion 
t&  the  court,  especially  where  the 
interests  of  infants  are  concerned. 
Courts  of  equity  will  not  interfere 
to  decree  specific  performance 
except  in  cases  where  it  would  be 
strictly  equitable,  and  in  grantinff 
or  refusing  such  relief  will  look 
not  only  at  the  nature  of  the  trans- 
action but  to  the  character  of  the 
parties,  and  if  one  is  a  guardian 
or  trustee,  the  interest  of  me  ward 
or  eeettu  que  trust  will  be  consid- 
ered. The  contracts  of  guardians 
touching  the  property  of  their 
wards  will  not  be  enforced  unless 
Ihey  are  strictly  equitable,  and  for 
the  interest  of  the  infants.  Sher- 
man y.  WrighL  *         227 

2.  In  an  action  for  specific  perform- 
ance against  a  guardian  it  is  in- 
cumbent upon  the  plaintiff  to 
show  t&at  the  contract  sought  to 
be  enforced  was  such  an  one  as 
the  guardian  acting  for  the  best 
Interests  of  the  infant  mi^ht  pro- 
perly haye  made,  and  sucn  as  the 
court  would  haye  approved  and 
authorized,  had  authonty  to  make 
It  been  asked.  Id, 

3.  The  fraudulent  or  mistaken  rep- 
resentations of  one  who  without 
authority  assumes  to  act  as  guar- 
^n  for  an  infant,  lays  no  founda- 
tion for  an  equitaole  estoppel 
against  the  infant  or   against   a 


guardian  subsequently  appointed 
so  as  to  bind  the  infant  or  charge 
his  property.  Id. 

4.  A  guardian  will  not  be  allowed 
an  extra  compensation  for  servi- 
ces, although  not  strictly  within 
the  line  of  his  duties;  as  where 
the  guardian  is  an  attorney  and 
counselor-at-law,  he  cannot  charge 
for  professional  services  rendered 
in  the  affairs  of  his  ward,  but  Is 
restricted  to  the  statutory  allow- 
ance. Neither  an  order  of  a  sur- 
rogate, before  the  aervicea  are 
rendered,  directing  the  perf <Min- 
ance  thereof,  and  fixing  the  extra 
compensation,  nor  an  order  ratify- 
ing and  allowing  it,  will  legalize 
the  chax*ge.  Morgan  v.  Hannae. 

667 

6.  Where  annual  rests  in  the  ae- 
coimts  of  an  executor  or  other 
trustee  are  required  by  the  special 
direction  of  a  court,  in  order  to 
charge  the  trustee  with  interest,  or 
where  required  by  a  rule  of  court 
or  by  provisitMi  of  statute,  fuU 
commissions  may  be  computed 
upon  the  amount,  excluding  re- 
investments of  principaL  If  a 
guardian  has  made  and  filed  his 
accounts  annually,  as  required  by 
statute  (chap.  460,  §  67,  Laws  of 
1837),  he  may  be  allowed  commia- 
sions  in  full  upon  each  account. 

Id, 


HUSBAND  AND  WIFE. 

1.  Where  a  bailor  instructs  the 
bailee  not  to  deliver  his  property 
to  any  person  except  upon  hia 
written  order,  a  delivery  to  the 
wife  of  the  bailor  without  such 
order  is  not  equivalent  to  a  de- 
livery to  the  husband,  and  does 
not  discha^  the  bailee  from 
liability.    Kawing  v.  Maniff.     199 

2.  At  common  law  the  husband 
could  assert  a  right  to  aH  personal 
property  rightfully  acquired  by 
the  wife,  and  to  all  of  which  she 
possessed  herself  by  his  authority, 
or  with  his  co-operation,  but  she 
had  no  power  to  thrust  such  pos- 
session upon  him  by  her  own 
wrong  without  his  sanction,  or  to 
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nuike  him  resbonsible  for  it  against 
his  will  and  without  his  knowledge. 
A  delivery  of  property  to  her 
without  hiis  assent  would  neither 
create  a  direct  liability  on  his  part 
to  the  party  delivering,  nor  would 
it  discharge  the  latter  from  a  pre- 
viously existing  liability  to  the 
husband.  The  liability  of  the 
husband  to  be  sued  jointly  with 
his  wife  for  personal  property 
taken  and  wrongfully  converted 
b^  her  prior  to  or  during  coverture 
did  not  rest  upon  the  ground  that 
he,  in  contemplation  of  law,  was 
guilty  of  the  taking  or  conversion, 
but  resulted  from  the  incapacity 
of  the  wife  to  be  sued  without  her 
husband.  A  married  woman  alone 
might  be  guilty  of  a  conversion. 

Id. 

8.  Although  where  a  wife  has  ob- 
tained possession  of  the  husband's 
properf^  from  his  bailee  by  a 
fraud,  the  bailee  could  maintahi 
an  action  against  both  husband 
and  wife  for  the  wrong,  that  is  not 
a  defence  to,  and  wiu  not  bar  a 
recovery  by  him  against  the  bailee. 
A  liability  of  a  plaintiff  jointly 
with  another  cannot  be  set  up  as 
a  bar  to  a  claim  due  him  individu- 
ally, nor  can  a  conditional  or  de- 
feasible liability  bar  one  which  is 
absolute  and  unconditional.  (The 
authorities  as  to  the  extent  and 
nature  of  the  husband's  liability 
at  common  law  for  the  acts  of  the 
wife  collated  and  discussed.)     Id, 

4.  In  the  absence  of  statutes  varying 
the  rule,  jewelry  and  ornaments 
presented  to  a  wife  are  her  para- 
phamalia,  and  as  such  are  subject 
to  the  control  of  her  husband,  and 
he  alone  can  sue  for  an  injury  to 
or  conversion  of  them.  McCormek 
y.RCR  R  808 

6.  Plaintiff  and  his  wife  were  mar- 
ried in  Illinois  in  1858.  By  a 
statute  of  that  State,  passed  Feb- 
ruary 21st,  1863,  it  was  enacted 
that  the  property  of  any  married 
woman  belonging  to  her  as  her 
sole  and  separate  property  shall 
remain  such,  and  that  the  property 
she  acquires  during  coverture  in 
good  faith  from  any  person,  other 
than  her  husband,  shall  be  and 
remain  her  sole  and  separate  pro- 


perty. Prior  to  the  passage  of 
this  act,  plaintiff  had  purchased 
and  presented  to  his  wue  various 
articles  of  wearing  apparel,  jeweli^ 
and  ornaments.  Ekd,  that  plain- 
tiff was  entitled  to  sue  for  an  in- 
thereto  or  conversion  thereof. 

Id, 

6.  Under  the  provisions  of  the  act  of 
1867  (chap.  887,  Laws  of  1867),  in 
an  action  between  husband  and 
wife  either  is  a  witness  in  his  or 
her  behalf  against  the  other,  save 
in  the  cases  excepted  in  said  act. 
Southwick  V.  Soutatnek.  510 

7.  This  act  applied  to  all  trials  there- 
after had  in  actions  pending  when 
it  took  effect,  and  under  it  me  hus- 
band or  wife  can  testify  to  conver- 
sations and  communications  (not 
confidential)  had  with  the  other 
prior  to  the  taking  effect  of  the  act 

Id. 

8.  The  act  as  thus  interpreted  is  not 
repugnant  to  the  provision  of  the 
Constitution  of  the  United  States 
(sub.  1,  g  10,  art  1)  prohibiting  the 
passage  ofan  as  jp0«</a«&7  law.  Id. 

See  MAWKTigD  Wombk. 


INDICTMENTa 
See  MAKfiLAUOUTiut,  8^ 

INFANTS. 

1.  A  mortgage  of  personal  property 
executed  by  an  infimt  is  voidable  at 
his  election  at  any  time  before  he 
arrives  of  age  and  within  a  reason- 
able time  thereafter,  and  is  avoided 
by  any  act  which  evinces  that  pur- 
pose. An  unconditional  sale  and 
delivery  of  the  property  to  a  third 
person  is  such  an  act  Chopin  v. 
Shqfer.  407 

3.  One  G. ,  an  infant,  executed  a  chat- 
tel mortgage  upon  his  horse  to  de- 
fendants to  secure  a  prior  indebted- 
ness. Upon  the  same  day  he  sold 
and  delivered  the  horse  to  plaintiff, 
and  reftised  to  deliver  it  on  defend- 
ants' mortgage.  After  the  mort- 
gage became  due  defendants  took 
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the  liorae  from  plaintiff's  posses- 
9ion;  sliortly  after  C.  became  of 
age,  and  then  ratified  the  bill  of 
BMQ  to  plaintiff  by  indorsement 
thereon.  In  an  action  to  recorer 
possession  of  the  horse,  held,  that 
defendants  were  trespassers  in  tak- 
ing the  horse,  and  plaintiff  was  en- 
titled to  recover.  Id. 

See  QuASDiAN  Ain>  Wasd. 
Nbougenge,  5. 


INJUNCTION. 

An  injunction  staying  proceed- 
ings under  the  statute,  by  a  land- 
lord, for  the  removal  of  a  tenant, 
will  not  be  granted  unless  it  ap- 

f>ear8  that  the  magistrate  has  no 
urisdiction,  or  that  the  proceed- 
ngs  are  fraudulent  or  collusive. 
SMrmany.  Wright,  227 


INSURANCE,  LIFE.     ' 

Defendant  issued  a  policy  upon 
an  application  wherein  the  appli- 
cant stated  that  the  insured  was  in 
good  health,  and  usually  enjoyed 
good  health ;  that  no  circumstance 
which  mieht  make  the  risk  more 

.  than  usuilly  hazardous  was  con- 
cealed or  withheld.  To  a  ques- 
tion, whether  the  insured  had  had 
certain  diseases,  among  them  dis- 
ease of  the  heart,  palpitation,  spit- 
ting of  blood,  etc.,  the  answer  was 
"see  surgeon's  report;"  it  was 
also  stated  that  the  insured  had  no 
physician.  The  examining  physi- 
cian, in  answer  to  a  question 
whether  the  insured  had  cough, 
occasional  or  habitual,  or  expecto- 
ration, or  occasional  or  uniform 
difficulty  in  breathing,  answered 
^'  no  cou^h ;  walking  fist  up  stairs 
or  up  hill  produces  difficulty  in 
breathing-"  In  fact,  the  insiured 
had  raised  bl^od  from  two  to  two 
and  a  half  years  prior  to  and  down 
to  his  death ;  a  physician  had  been 
consulted  and  prescribed  therefor. 
He  had  failed  in  health  prior  to  the 
application ;  he  died  three  months 
aher  the  issuing  of  the  policy,  of 
pleura  pneumonia.  The  referee 
rendered  judgment  against  de- 
fendant.  Am;  there  was  a  fraudu- 


lent concealment  and  misrepresen- 
tation of  material  facts,  and  an 
order  of  the  General  Term  setting 
aside  the  judgment  was  proper. 
Smith  V.  jStna  Life  Ins  Co.     21L 

Ste  Shaw  «.Homb  Life  Ikb.  Co. 
(Mem.),  681. 


JOINT  DEBTORS. 

See  Pbinoifal  Aim  8ubbtt,  1« 
Relbasb,  2. 


JUDGMENT. 

1.  A  judgment  in  an  action  brought 
by  a  receiver  in  behalf  of  creditors 
against  the  debtor  and  his  wife, 
setting  aside  a  deed  from  them  to 
a  third  person,  and  a  deed  from 
their  grantee  to  the  wife,  and  di- 
recting a  sale  of  the  premises, 
where  it  does  not  appear  that 
there  were  any  averments  in  the 

gleadinfl;  raising  the  question  of 
er  inchoate  right  of  dower,  and 
no  recognition  or  provision  in  ny- 

rto  that  right  is  contained  in 
judgment,  does  not  operate  aa 
an  estoppel  by  record  to  defeat 
the  wif e^s  claim  for  dower  in  the 

g remises  upon  the  death  of  her 
usband.     (Gbovbr,  J.,  dissent- 
ing.)   MaJlMMfy  V.  Horan.        IIL 

2.  The  rule  that  a  judgment  is  final 
and  conclusive  upon  the  defend- 
ant as  to  all  matters  which  might 
have  been  litis^ted  and  decided  in 
the  action,  is  limited  and  applica- 
ble to  such  matters  only  as  might 
have  been  used  as  a  defence  in  t£at 
action,  such  as  if  again  considered 
would  involve  an  inquixy  into  the 
merits  of  the  former  judgment  Id, 

8.'  A  decision  of  the  Supreme  Court, 
reversing  a  conviction  in  the  Oyer 
and  Terminer  and  granting  a  new 
trial,  is  a  judgment  wiuin  the 
meaning  of  c&pter  82,  Laws  of 
1852,  and,  as  fiir  as  that  court  is 
concerned,  is  final.  A  writ  of  er- 
ror, therefore,  lies  to  review  such 
Judgment.    The  People  v.  Bennett, 

IW 
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4.  The  docketing  of  a  Judgment  in 
the  office  of  the  county  clerk,  un- 
der the  provisions  of  the  act  of 
1840  (chap.  886,  Laws  of  1840),  is 
not  essential  to  the  conclusiyeness 
of  a  Judgment  in  an  action  to  re- 
cover possession  of  real  property. 
If  such  iudffment  is  docKeted  by 
the  clerk  of  the  court  where  ren- 
dered, as  Judgments  in  courts  of 
record  are  required  to  be  dock- 
eted (2  R  a,  8d0,  §  18),  it  is  suffi- 
cient If  the  iudgment  was  ob- 
tained by  default,  iSter  three  years 
from  such  docketing,  it  is  conclu- 
sive upon  the  defendant,  and  upon 
all  persons  claiming  from  or 
through  him  by  title  accruing  after 
the  commencement  of  the  action. 
(2  R  S.,  809,  §  88.)  Bharidm  v. 
AndrewM,  A7S 

See  BviDENCB,  1, 
Gift,  2. 

JUfirnCE*8  COTJBT,  1. 

Sebyicb  Aim  Pboof  or,  1 


JUMSDIOTION. 

Where  the  court  has  Jurisdiction 
of  the  subject-matter  of  an  action, 
consent  will  confer  Jurisdiction  of 
the  person ;  and  in  case  of  a  foreign 
corporation,  such  consent  may  be 
expressea  by  appearing  by  attor- 
ney and  answering  generally  in 
the  action.  MeOanmck  v.  P.  0. 
B.R  808 

See  AflflRagMEKT  Ain>  Taxation,  8, 
4,6. 
RsiiOYAii  OF  Causes,  1. 


JUSTICE'S  CaURT. 

In  an  action  tried  in  Justices'  court 
by  a  Jury,  after  the  rendition  of 
the  verdict  and  entry  thereof  in 
the  docket  of  the  justice,  the  only 
remaining  Judicial  duty  for  him 
to  perform  is  to  determine  the 
amount  of  costs  to  which  the  pre- 
vailing party  is  entitled,  and  add 
the  same  to  the  verdict  j  the  law 
makes  a  Judgment  for  this  amount 
the  only  one  that  can  be  entered 
by  him.  (2  R  S.,  247,  §  124)  An 
entry  of  Judgment  for  the  party 
prevailing,  preceding  the   state- 


ment of  the  amount,  is  in  no  respect 
the  exerdse  of  Judicial  power,  but 
the  performance  of  a  mere  nlinis- 
terial  act.  An  omission,  therefore, 
to  make  such  an  entiy  will  not 
render  the  entire  proceedings  a 
nullity.  It  may  be  made  by  the 
Justice  at  any  time,  and  will,  for 
the  purpose  of  sustaining  the  pro- 
ceedings, be  regarded  as  made. 
Staphers  V.  BanUe,  53 


LACHES. 

1.  Where,  in  a  contract  for  the  con- 
veyance of  lands,  the  payment  of 
the  purchase-price,  or  a  portion 
Uiereof,  is  to  accompany  or  pre- 
cede the  delivery  of  tne  deed,  but 
no  time  is  fixed  for  such  payment 
and  delivery,  the  payment  is  to  be 
made  in  a  reasonable  time  or  upon 
request;  and  a  delay  of  three  years 
and  upward  after  such  request, 
without  any  excuse  therefor,  is 
such  laches  as  will  preclude  a  Judg- 
ment for  specific  performance. 
Finch  V.  Pa^her,  1 

2.  Where,  by  laches,  the  remedy  at 
law  is  oarred  and  the  rights  to  a 
specific  peiformance  forfeited, 
there  can  be  no  recovery  of  what 
has  been  paid  upon  the  contract. 

8.  A  court  of  equity  wiQ  not,^  any 
more  than  a  court  of  law,  excuse 
laches  and  ctoss  negligence  in  Uie 
assertion  oi  a  right  to  a  specific 
performance  of  a  contract.  But 
where  time  has  not  been  made  of 
the  essence  of  the  contract  by  its 
terms,  although  there  may  not  be 

Serformance  upon  the  day,  if  the 
elav  is  excused  and  the  situation 
of  the  parties  and  property  un- 
changed, and  the  party  reasonably 
vigilant,  the  court  will  relieve  from 
the  consequences  of  the  delay. 
BiObea  ▼.  Von  SehoerUng.         SS6 

4.  A  specific  performance  of  a  con- 
tract for  the  sale  of  lands  wiU  not 
be  granted  where  the  vendee  has 
delayed  seventeen  years  after  the 
refusal  of  the  vendor  to  perform 
before  seeking  to  enforce  it,  and 
where,  meanwhile,  the  situation 
of  the  parties  and  the  conditioa 
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and  valne  of  the  property  has 
greatly  changed.  Ptkn  y.  JkUk- 
fiaine.  803 

See  Specific  Psbfobmancb,  12. 


LANDLORD  AJH)  TENANT. 

An  injunction  staying  proceedin] 
under  the  statute,  by  a  landloi 
for  the  removal  of  a  tenant, 
not  be  granted  unless  it  appears 
that  the  magistrate  has  no  juris- 
diction, or  that  the  proceedings 
are  fraudulent  or  collusive.  Sher- 
man Y.Wright.  227 

See  Statxttb  of  Frauds,  6. 


LBABE. 

1,  Where  a  railroad  company  leases 
its  road  and  all  its  lands,  u))on  or 
across  which  the  road  or  any  part 
thereof,  or  its  machine  shops,  ware- 
houses, freight  or  passenger  depots, 
or  buildings,  are  constructed,  such 
lease  includes  all  lands  acquired  for 
use  in  operating  the  road,  and  with- 
out which  the  use  of  the  road  or 
any  part  thereof  will  be  leas  con- 
venient and  valuable.  In  re  If.  T. 
O.RR  416 

2.  Accordingly,— .52^,  that  where  a 
railroad  companv  had,  prior  to  the 
execution  of  such  a  lease,  acquired 
title  to  a  piece  of  land  for  the  pur- 
pose of  use  as  a  street  in  connec- 
tion with  its  road,  which  use  would 
be  highly  beneficial  to  and  con- 
venient for  its  business,  that  the 
land  was  included  in  the  lease,  al- 
though such  use  had  not  been 
actually  obtained  at  the  time  of  the 
execution  of  the  lease;  and  that 
where  the  land  was  condemned 
and  taken  under  the  statute  by 
another  railroad,  the  lessee  was 
entitled  to  the  use  of  the  money 
awarded  as  damages  for  such  tak- 
ing during  the  continuance  of  the 
lease.  Id. 

8.  Where  a  lease  for  a  term  of  years 
contains  a  clause  giving  the  lessee 
the  privilege  of  keeping  and  occu- 
pying the  premises  for  such  fur- 
ther time  after  the  expiration  of 


said  term  as  he  shall  dioose  or 
elect,  yielding  and  paying  therefor 
the  same  rent,  and  where  before 
the  expiration  of  the  spedfied  term 
the  lessor  dies,  the  lessee  is  not 
entitled  to  a  renewal  or  extension 
of  the  lease.    W.T.Cd.y.lMmng. 

489 

4  The  most  that  is  created  by  the 
clause  is  a  tenancy  from  year  to 
year  after  the  termination  of  the 
term,  determinable  at  the  pleasure 
of  either  the  lessee  or  owner  of  the 
reversion,  upon  giving  the  regni- 
site  notice.  Id. 

See  Oaubb  of  ^cnoK,  8. 


LICENSE. 
See  Railboad  Ck)BPOBATiO!Er,  7,  8. 

LIEN. 

See  Caubb  of  Action,  5. 
Corporations,  6. 
Parthebbhif,  2, 8,6. 
Btatutbs,  6,  7. 
TrruB,  6. 

LIMITATION  OF  ACTIONa 

1.  The  requirement  of  section  110 
of  the  Code,  that  an  acknowledg- 
ment or  new  promise  to  take  a 
case  out  of  the  operation  of  Uie 
statute  of  limitations  must  be  in 
writing,  does  not  alter  the  effect 
of  a  payment  of  principal  or  in- 
terest. Nor  does  It  prescribe  any 
new  rule  of  evidence  as  to  the 
fact  of  such  payment ;  and  it  may 
be  proved  by  oral  admissions  of 
the  debtor.  Such  payment  may 
be  made  bv  an  agent,  and  the 
authority  of   the  a^ent  may  be 

5 roved  oy  parol  evidence.  Fkvt 
TaUonal  Bank  v.  BaUau.  155 

2.  Where  a  payment  of  interest  is 
made  upon  a  promissoiy  note  by 
the  maker  in  tne  name  of  and  as 
agent  for  an  accommodation  in- 
dorser,  a  subseouent  recognition 
and  approval  of  the  act  dv  the 
indorser,  with  full  knowledge  of 
the  facts,  is,  as  regards  the  statute 
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of  limitations,  equally  binding 
upon  him  as  a  payment  made  by 
lumself .  It  is  mimaterial  whose 
money  is  used  in  making  the  ps^- 
ment.  Id. 

8.  The  statute  of  limitations,  by 
which  an  action  for  equitable 
relief  is  absolutely  barred  by  lapse 
of  time,  does  not  affect  the  gene- 
i:al  doctrines  of  equity  or  the  prin- 
cdples  upon  which  renef  is  gnmted 
in  particular  cases,  and  although 
an  action  for  specific  performance 
be  brought  within  the  statutory 
limit  as  to  time,  the  question  still 
remains,  and  must  be  decided  in 
each  action,  whether  under  pecu- 
liar circumstances  equity  and  good 
conscience  require  a  specific  per- 
formance or  will  leave  the  party 
to  his  remedy  at  law.  PeHan  v. 
Delaplaine.  862 

•1  A  right  of  action  for  specific  per- 
formance accrues  upon  the  refusal 
of  the  vendor  to  perform  as  re- 
quired by  the  terms  of  the  con- 
tract, ana  the  fact  that  the  vendor 
could  not  then  give  a  perfect  title 
does  not  affect  the  cause  of  action 
or  the  extent  of  the  relief,  but 
operates  merely  to  modi^  the 
form  of  the  decipee  substituting 
compensation  or  indemnity  in 
part  for  a  full  specific  perform- 
ance. It  is  no  answer,  therefore, 
to  a  clum  that  the  statute  of  limi- 
tations then  commenced  running, 
that  the  form  of  relief  the  vendee 
could  then  have  had  was  not  pre- 
cisely the  same  as  that  subse- 
quently attainable.  Id, 

6.  While  the  framers  of  the  Code 
abolished  the  distinction  in  actions 
and  the  forms  of  actions,  they 
recognized  the  different  classes' of 
rights,  and  the  clear  distinction 
between  legal  and  equitable  causes 
of  action  and  the  Afferent  reme- 
dies. And  the  legislature,  in 
adopting  that  portion  of  the  Code 
limiting  the  time  for  the  com- 
mencement of  actions,  intended  a 
simple  revision,  not  a  ehange  in 
the  prior  statutes.  Where  an 
action  for  relief  is  spoken  of  in 
sections  91  and  97,  reference  is 
had  to  actions  which  before  the 
Code  were  only  cognizable  in 
courts  of  equity.  Id, 

SicKEU3 — Vol.  IV.  90 


6.  An  action  for  the  specific  per- 
formance of  a  contract  under  seal 
is  no^  an  action  upon  a  sealed  in- 
strument within  the  meaning  of 
section  90.  The  contract  gives  no 
absolute  right  to  a  specific  per- 
formance, and  the  exercise  of  this 
branch  of  equity  jurisdiction  is 
not  a  matter  of  right  but  of  dis- 
cretion, and  the  relief  ^ught  is 
granted  or  refused  accordmg  to 
the  circumstances  of  each  case, 
irrespective  of  the  former  charac- 
ter of  tiiie  contract  or  the  founda- 
tion of  the  liability.  But  such  an 
action,  whether  it  crows  out  of  a 
contract  under  seal,  a  written  in- 
strument not  under  seal,  or  a  parol 
contract,  is  included  in  section  97, 
and  is  barred  at  the  expiration  of 
ten  years  from  the  time  the  cause 
of  action  aoorued.     *  Id, 


MANSLAUGHTER 

1.  The  willful  killing  of  an  unborn 
child  is  not  manslaughter  except 
as  made  so  by  statute.  .Evaiu  v. 
The  People,  86 

3.  To  constitute  the  crime  of  man- 
slaughter, created  by  chap.  681  of 
the  Laws  of  1869,  in  causing  the 
death  of  an  unborn  child  by  an  at- 
tempt to  produce  a  miscarriage, 
the  quickeninff  of  the  child  in  uie 
mother's  won^  must  be  averred 
and  proved.  The  child  is  not  the 
subject  of  manslaughter  under  the 
statute  until  it  has  '*  quickened." 

Id, 

8.  Under  an  indictment,  therefore, 
oharnng  the  accused  wiUi  causing 
the  death  of  the  child,  there  can 
be  no  conviction  of  an  attempt  to 
commit  the  offence  without  proof 
that  the  child  was  **  quick ''  at  the 
time  of  the  conunission  of  the 
wrongfhl  acts  done,  with  intent  to 
produce  the  miscarriage.  (Gso- 
TBB,  J.,  dissenting.)  Id, 


Ae  MUBDBB. 


MANUFACTURING  CORPORA^ 
TI0N8. 

1.  The  duty  of  makinff  the  annual 
report  required  by  the  act  for  the 
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formation  of  corporatlonB  for 
manufacturing  and  mining  purpo- 
ses (section  12,  chap.  40,  Laws  of 
1848),  is  devolyed  by  ttiat  act  upon 
tiie  trustees  of  Uie  corporations 
organized  under  it  The  secretary 
of  a  company  so  organized  cannot 
subscribe  to  such  report  the  names 
of  the  trustees,  or  verify  it  in  any 
way  to  make  it  the  act  of  the  cor- 
poration, and  a  compliance  with 
the  statute,  so  as  to  relieve  the 
trustees  from  this  duty  or  from  the 
liability  resulting  from  an  omission 
to  perform  it  |  he  is  not,  therefore, 
chargeable  with  the  consequences 
of  such  an  omission.  J^en  v. 
Oraabif.  188 


2.  An  assignment  of  a  Judgment 
against  a  corporation  organized 
under  this  act  carries  with  it  the 
claim  or  debt  upon  which  it  was 
founded,  and  all  rights  and  reme- 
dies for  the  recovery  and  collection 
of  such  claim  or  aebt.  Including 
the  remedy  given  b  v  the  act  against 
the  trustees.  A  release,  therefore, 
of  one  of  the  trustees  by  tiie  as- 
signor, after  the  assignment  and 
after  the  releasee  has  notice  of  the 
transfer,  will  not  operate  to  defeat 
the  claim  of  the  assignee.         Id. 


MARRIED  WOMEN. 

In  an  action  brought  by  a  married 
woman  to  recover  dami^ses.  for 
personal  injuries  caused  oy  the 
wrongful  act  of  another,  unless 
she  is  carrjring  on  a  trade  or  busi- 
ness, or  performing  labor  or  servi- 
ces on  her  sole  and  separate  ac- 
count, she  is  not  entitled  to  recover 
consequential  damages  resulting 
from  her  inability  to  labor.  Her 
services  and  earnings  belong  to  her 
husband,  and  for  loss  of  such  ser- 
vice he  inay  have  an  action.  This 
right  is'not  affected  by  the  act  of 
1862  (chap.  172,  Laws  of  1862), 
amending  the  act  concerning  the 
rights  and  liabilities  of  husoand 
and  wife.  (Chap.  90,  Laws  of 
1860.)   FOerY.jf.T.G.RR    47 

See  HuasASD  Aim  Wife. 


MASTER  AND  SERYANT. 

1.  The  test  of '  a  master's  responsi 
bility  for  the  act  of  his  servant  is, 
whether  the  act  was  done  in  the 
prosecution  of  the  master's  busi- 
ness ;  not  whether  it  was  done  in 
accordance  with  the  instructions 
of  the  master  to  the  servant 
When,  therefore,  the  servant  while 
engaged  in  the  prosecution  of  tlie 
master's  business  deviates  from 
his  instructions  as  to  the  manner 
of  doing  it,  this  does  not  relieve 
the  master  from  liability  for  his 
acts.    Oaagrave  v.  Ogden.  255 

2.  Theduty  of  the  master  to  the  ser- 
vant, and  the  implied  contract 
between  them,  is  to  the  effect  that 
the  master  shall  furnish  proper, 
perfect  and  adequate  machinery 
or  other  materials  and  appliances 
necessary  for  the  proposed  work, 
and  also  shall  employ  skillful  and 
competent  fellow-servants,  or  shall 
use  due  and  reasonable  care  to 
that  end. .  This  duty  or  contract 
is  to  be  afllrmaUvely  and  positively 
fulfilled  and  performed.  It  is  not 
enough  that  Uie  master  selects  one 
or  more  general  agents  of  approved 
skill  and  fitness,  and  confers  upon 
them  the  power  of  selecting,  pur- 
chasing or  hiring.  If  the  general 
a^nt  carelessly  places  by  the  dde 
of  the  servant  another  unskilled 
and  incompetent,  and  damage 
results  to  the  servant  in  conse- 
quence, the  master  is  li]U)le;  and 
mis  is  so,  whether  the  incompe- 
tency or  want  of  skill  of  the  fellow- 
servant  existed  when  he  was  hired, 
or  has  come  upon  him  since,  and 
he  has  been  continued  in  service 
with  notice  or  knowledge,  or  the 
means  of  knowledge,  upon  the  part 
of  the  master,  of  the  defect  It  Is 
the  duty  of  the  master  to  his  ser- 
vant to  discharge  from  bos  service, 
upon  notice  thereof  any  other  ser- 
vant who,  from  any  cause,  has 
ceased  to  be  competent  and  skill- 
fill.    Lamngr.JS:  r.CRR   631 

8.  Where  the  servant  has  fiill  and 
equal  knowledge  with  the  master 
that  the  machmery  or  matoials 
employed  are  defective,  or  that  the 
fellow-servant  is  incompetent,  and 
he  remains  in  the  service,  this 
may  constitute  contributory  negli- 
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gence ;  but  if  it  appears  that  the 
master  has  promised  to  amend  the 
defect,  or  o&erlike  inducement  to 
remain  has  been  held  out  to  the 
servant,  the  mere  fact  of  his  con- 
tinuing in  the  employment  does  not 
of  itseu,  as  matter  oflaw,  exonerate 
the  master  from  liability,  but  the 
question  ol  oontributcny  negli- 
eenoe  is  one  of  fact  for  me 
^iLLEN,  J.,  dissenting.) 


^"S: 


4.  Defendant  employed  a  competent 
and  skillful  agent,  whose  dutv  it 
was  to  employ  men  for  a  particu- 
lar department  of  its  service.  The 
agent  hired  one  W.  as  foreman, 
wno  was  competent  at  the  time  of 
employment,  out  subsequently  ac- 
quired habits  of  intoxication  which 
rendered  him  at  times  incompe- 
tent This  was  known  both  to 
plaintiff  and  the  agent  Evidence 
was  given,  however,  tending  to 
show  that  the  agent,  upon  com- 

Elaint  of  plaintin,  stated  to  the 
itter,  that  if  W.  did  not  do  better 
he  would  have  to  discharge  him. 
W.,  while  intoxicated,  directed  two 
incompetent  and  unskillAil  men  to 
erect  a  scaffold  upon  which  plain- 
tiff was  directed  to  work.  Defend- 
ant had  flumished  sufficient  good 
and  proper  materials  wherewith  to 
build  the  scaffold^  but,  from  the 
unskillfulness  and  mcompetency  of 
the  men  emploved  in  the  construc- 
tion, it  was  so  defectively  built  that 
it  fell  while  plaintiff  was  upon  it 
and  he  was  injured.  The  defect 
was  mainly  in  using  improper  and 
insufficient  materials.  In  an  ac- 
tion U)  recover  for  the  injury, — 
BM (Ajajss,  J., dissenting):  Ist 
That  defendant  was  chargeable 
with  the  negligence  of  its  agent 
in  retainhig  W.  in  its  employ  after 
he  had  knowledge  of  his  incompe- 
tency. 2d.  That  it  was  a  question 
of  fact  for  the  jury,  whether  under 
the  circumstances  the  fact  of  plain- 
tiff's remaining  in  defendant  s  em- 
ploy, with  knowledge  of  the  mcom- 
petency of  W.,  was  contributory 
negligence  upon  his  part         la. 

CL  Also,  held,  that  it  was  competent 
to  prove,  by  the  declarations  of  the 
agent  to  plaintiff,  knowledge  upon 
the  part  of  the  former  of  the  incom- 
petency of  W.  Id. 


See  Mass.  Mdt.  Lifb  Inb.  Co.  «. 
CABFBirrEB  (Mem.),  668. 


MECHANICS'  LIEN. 
Sea  Statutes,  6,  7. 

MERGER. 

The  rule  that  a  fraudulent  convey- 
ance is  valid  as  between  the  par- 
ties thereto,  does  not  operate  to 
work  a  mexger  of  a  pnor  lesser 
estate  owned  by  the  grantee  when 
the  conveyance  has  been  set  aside 
because  of  the  fraud.  To  the 
penalty  of  the  loss  of  the  estate 
conveyed  will  not  be  added  the 
further  one  of  the  loss  of  another 
interest  on  the  ground  of  merger. 
MaUoney  Y.  Eoran.      ,,  *  111 

MORTGAGE. 

1.  Where  a  mortgage  contahis  a 
clause  authorizing  the  mortgagee, 
upon  non-pavment  of  interest  for 
tmrty  days  after  it  becomes  due,  to 
elect  that  the  whole  amount  un- 
paid shall  become  due,  after  a  de- 
fault has  occurred,  and  the  mort- 
gagee has  made  his  election  in 
accordance  with  the  stipulation, 
he  cannot  be  compelled  to  accept 
the  interest  and  waive  the  stipula- 
tion. Nor  is  he  estopped  from  as- 
serting his  right  of  election,  by  the 
commencement  of  a  foreclosure 
suit  prior  to  the  expiration  of  the 
thir^  days,  the  complaint  wherein 
simply  sets  up  a  default  in  the  pa^r- 
ment  of  an  installment  of  pnnci- 
pal  then  due  and  of  the  interest 
Nor  does  he  waive  his  ri^ht  to 
elect  by  receiving  the  installment 
of  principal.  He  has  the  right  to 
file  an  amended  and  supplemental 
complaint,  and  proceed  m  the  ac- 
tion for  the  collection  of  the  bal- 
ance unpaid.     MalcoUn  v.  AUen. 

448 

3.  Where  in  such  a  case,  after  tender 
of  the  interest  and  costs,  the  mort- 
gagee without  amending  his  com- 
plamt  obtains  an  order  of  sale  for 
the  interest  only,  and  perfects  judg. 
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ment,  from  which  order  and  Judg- 
ment no  appeal  ifi  taken,  the  comt 
has  power  upon  motion  and  notice 
to  the  mortgagor  to  make  a  sapple- 
mental  order  directing  a  sale,  and 
pavment,  out  ofthe  proceeds,  of  the 
balance  of  the  mortgage  debt,  with 
Judgment  against  the  mortgagor  for 
any  deficiency.  Id. 

See  Pabtmxbbhzp,  8. 
Pbbbuicftiokb,  2. 


M0TI0K8  AND  ORDER& 

1.  An  order  in  an  action  for  divorce, 
requiring  the  husband  to  pay  a 
sum  necessaiy  to  enable  the  wife 
to  carry  on  the  suit,  to  be  used  for 
%  specific  purpose  in  the  suit,  in- 
stead of  for  the  purposes  of  the 
suit  generally,  is  proper.  JBchloemer 

2.  Under  section  121  of  the  Code  an 
action  does  not  abate,  although  the 
sole  plaintiff  or  defendant  die,  and 
there  be  no  verdict  or  Judgment, 
provided  the  cause  of  action  sur- 
vive in  favor  of  or  against  the 
representatives  of  the  deceased 
piurt^.  This  section,  however,  was 
not  mtended  to  chan^  the  former 
practice^  which  conmied  the  right 
of  contmuing  the  action  to  the 
complainant  or  his  representatives, 
unless  the  defendant  had  acquiiea 
some  rights  in  the  litigation ;  where 
a  counter-claim  has  been  inter- 
posed and  issue  joined  thereon 
and  referred  to  a  referee  for  trial, 
the  defendant  has  ac<^uired  such 
an  interest  in  prosecutmg  the  ac- 
tion as  entitles  him  or  ms  repre- 
sentatives to  have  it  continued, 
and  this  relief  can  be  obtained 
upon  motion  in  the  action.  Liver- 
mare  v.  BainMdffe,  125 

8ee  AflBBSfiMKNT  AND  TAXATION,  1, 2. 

Criminal  Tbials,  1,  2. 
BxBOunoNB,  1,  2. 
mortoagb,  2. 
Removal  of  Caubbs,  1 
Trial,  4. 


MUNICIPAL    CORPORATIONS. 
See  Railroad  Cobforatioks,  8. 


MURDER 

1.  Of  the  crime  of  murder  or  man- 
slaughter, the  corpus  deHeU  has 
two  components,  viz.,  death  as  the 
result,  and  the  criminal  agency  of 
another  as  the  cause.  There  must 
be  direct  proof  of  one  or  the  other. 
Where  one  is  proven  by  direct  evi- 
dence, the  other  may  be  hj  dr- 
cumstances.  In  determinm^  a 
question  of  fact  upon  a  criminal 
trial  firom  circumstantial  evidenceL 
the  facts  proved  must  not  only  all 
be  consistent  with,  and  point  to 
the  guilt  of  the  prisoner,  but  must 
be  inconsistent  with  his  innocence. 
The  People  v.  BennetL  197 

2.  A  motive  for  the  commission  of 
the  crime  cannot  be  imagined; 
but  the  facts  from  which  such 
motive  may  be  inferred  must  be 

groven.  A  suggestion,  therefore, 
1  a  charge  to  the  jury,  of  a  mo- 
tive not  warranted  by  the  evi- 
dence, which  may  have  influenced 
their  minds  to  the  prejudice  of  the 
prisoner,  is  error.  (Grovsr  and 
FBCXHAM,  JJ.,  dissenting.)       M, 


NAVIGATION. 

1.  If  by  the  want  of  i>roper  H^ita 
upon  a  vessel,  those  in  charge  of 
another  vessel  are  deceived  and  a 
collision  happens,  this  is  such  con- 
tributory negligence  as  will  pre- 
vent the  owner  of  the  fonner  firom 
recovering  for  the  injuries  result- 
ing, but  n  those  in  charge  of  the 
latter  knew  the  true  state  of  tl^e 
focts,  and  with  reasonable  care 
could  have  avoided  the  iniuiy,  the 
absence  of  the  proper  lights  is  no 
defence.    SilUman  v.  Lewie,     879 

2.  In  such  a  case,  however,  the  pre- 
sumption of  contribntoiy  negli- 
gence would  arise  in  the  absence  of 
proof  of  fiMsts  to  repel  it,  but  if 
there  is  evidence  tending  to  repd 
this  presumption  the  juiy  •  is  the 
only  proper  tribunal  to  weigh  and 
determine  the  proper  effect  of  it 
Where  a  vessel  is  in  tow  of 
anotiier,  the  owner  of  the  former 
is  not  responsible  for  the  n^- 
gence  of  those  in  charge  of  the 
latter.  Id. 
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8.  Paintiffi^  baree  and  another  were 
in  tow  immediately  in  the  rear  of 
a  line  of  canal  boats  forming  part 
of  the  tow,  and  about  ten  rods  dis- 
tant from  them;  instead  of  liaving 
the  lights  required  bytiie  naviga- 
tion acts  of  congress  upon  a  vessel 
being  towed,  its  lights  indicated 
that  the  barse  was  at  anchor.  De- 
fendants* schooner  attempted  to 
pass  between  the  baige  and  the 
canal  boats;  there  was  ample  room 
to  pass  in  the  channel  outside  of 
the  tows,  and  there  was  no  appa- 
rent necessity  in  jthe  sudden  change 
in  the  schooner's  course.  iMd^ 
there  was  evidence  from  which 
the  jury  might  have  found  that 
those  in  charge  of  the  schooner 
knew  the  barge  belonged  to  the 
tow,  and  thai  the  attempt  to  pass 
between  it  ana  the  canal  boats  was 
n^Ugence.  A  nonsuit,  therefore, 
was  error.  Id, 


NEGLIGENCE. 

1.  The  question  of  negligence  is, 
ordinarily,  one  of  mixed  law  and 
fact,  and  it  is  the  duty  of  the  court 
to  submit  the  same  to  the  jury  with 
proper  instructions  as  to  the  law. 
What  is  proper  care  is  sometimes 
a  question  of  law  where  there  is 
no  controversy  about  the  facts.  If, 
in  an  action  to  recover  for  injuries, 
the  alleged  result  of  defendant's 
negl^ence,  the  question  arises  as 
to  whether  plaintiff,  by  his  own 
fault,  has  contributed  to  the  in- 
Jury  complained  of,  and  the  evi- 
dence is  of  such  a  character  that  a 
verdict  for  the  plaintiff  would  be 
clearlv  against  the  evidence,  the 
question  is  one  of  law,  and  should 
be  decided  by  the  court.  The 
question  of  concurrent  negligence 
ta  to  be  determined,  however,  by 
the  particular  circumstances  of  the 
case.    Filer  v.  N,  T.  0,  R  R,    47 

B.  Where  a  passenger  upon  a  rail- 
road, by  the  wrongful  act  of  Uie 
company,  is  put  to  an  election  be- 
tween leaving  the  cars  while  they 
are  moving  slowly,  or  submitting 
to  the  inconvenience  of  being  car- 
ried by  the  station  where  he  de- 
sires to  stop,  the  company  is  liable 
for  the  consequences  of  the  choice, 


provided  it  is  not  exercised  wan- 
tonly or  unreasonably.  It  is  a 
proper  question  for  a  Jury,  whether 
the  adoption  of  the  former  alter- 
native IS  ordinary  care  and  pru- 
dence, or  a  rasn  and  recldess 
exposure  to  periL  Under  such 
curcumstances,  where  the  decision 
is  required  to  be  made  upon  the 
instant,  the  passenger  will  not  be 
held  to  the  most  rigid  accounta- 
bility for  the  highest  degree  of 
caution.  Id. 

8.  Plaintiff,  a  passenger  upon  de- 
fendant's road,  had  bought  a  ticket 
and  desired  to  stop  at  Fort  Plain, 
where  the  train  was  advertised  to 
stop.  It  did  not  stop  entirely,  and 
while  it  was  moving  very  slowly 
by,  plaintiff  was  directed  by  a 
brakeman  to  get  off,  and  told  that 
it  would  not  stop  or  move  more 
slowly.  Another  passenger  ^ot  off 
safely;  in  attempting  to  follow 
him  plaintiff  was  thrown  down 
and  mjured.  Beldf  that  leaving 
the  cars  under  such  circumstances 
was  not,  as  matter  of  law,  negli- 
gence ;  but  the  question  was  a  pro- 
per one  for  the  Jury.  Id, 

4  Plaintiff  attempted  to  get  upon 
one  of  defendiant's  cars  while 
slowly  passing  a  station  where  he 
had  bouffht  a  ticket.  The  plat- 
form ana  steps  of  the  car  were 
full,  so  that  he  could  only  get 
upon  the  lower  step.  A  ierk  of 
the  cars  threw  him  off,  but  he 
held  on  to  the  iron  rod  and  ran 
along  by  the  car  striving  to  recov- 
er his  position  upon  the  step,  al- 
though the  speed  of  the  train  was 
increasing,  when  he  was  struck  by 
a  platform  near  the  track  and  in- 
jured. Hddy  there  was  such  con- 
tributonr  negligence  upon  his  part 
as  justified  a  nonsuit ;  and  that  the 
facts  that  some  one  upon  the  train 
called  out  the  station,  that  others 
were  also  getting  upon  the  train, 
and  that  plaintiff  himself /and 
others  had  got  on  and  off  nt  this 
station  when  trains  were  in  mo- 
tion, did  not  justify  plaintiff's  per- 
sistence in  getting  on  the  car  when 
thrown  from  the  step,  without  re- 
garding objects  near  the  track. 
(Chubch,  Gh.  J.,  dissenting.) 
PMlUpi  Y.  B.  and  8,  R  R       177 
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Q.  The  fact  that  a  parent  living 
upon  a  quiet  street,  where  few 
▼ehicles  pass,  permits  a  child  six 
years  old  to  go  unattended  upon 
the  streets,  does  not  constitute 
negligence  per  m.  It  is  a  question 
proper  for  the  Jury.  Coignne  ▼. 
Ogden,  255 

6.  If  by  the  want  of  proper  lights 
upon  a  vessel,  those  in  charge  of 
another  vessel  are  deceived  and  a 
collision  happens^  this  is  such 
contributory  negbgence  as  will 
prevent  the  owner  of  the  former 
from  recovering  for  the  injuries 
resulting ;  but  if  those  in  charge  of 
the  latter  knew  the  true  state  of 
the  facts,  and  with  reasonable  care 
could  have  avoided  the  injury,  the 
absence  of  the  proper  lights  is  no 
defence.    SOUman  v.  Lewis.    879 

7.  In  such  a  case,  however,  the  pre- 
sumption of  contributory  negli- 
gence would  arise  in  the  absence 
of  proof  of  facts  to  repel  it ;  but  if 
there  is  evidence  tenoing  to  repel 
this  presumption,  the  Jury  is  the 
only  proper  tribunal  to  weigh  and 
determine  the  proper  effect  of  it. 
Where  a  vessel  is  in  tow  of  an- 
other, the  owner  of  the  former  is 
not  responsible  for  the  negligence 
of  those  in  charge  of  the  &tter. 

Id, 

8.  Plaintiffs'  barse  and  another  were 
in  tow  immediately  in  the  rear  of 
a  line  of  canal  boats  forming  part 
of  the  tow,  and  about  ten  rods 
distant  from  them ;  instead  of 
having  the  lights  required  by  the 
navigation  acts  of  congress  upon 
a  vessel  being  towed,  its  lights 
indicated  that  the  barge  was  at 
anchor.  Defendants'  schooner 
attempted  to  pass  between  the 
baige  and  the  canal  boats  ;  there 
was  ample  room  to  pass  in  tiie 
channel  outside  of  the  tows,  and 
there  was  no  apparent  necessity 
in  the  sudden  change  in  the 
schooner's  course.  Hdd^  there 
was  evidence  from  which  the  jury 
might  have  found  that  those  in 
charge  of  the  schooner  knew  the 
barge  belonged  to  the  tow,  and 
that  the  attempt  to  pass  between 
it  and  the  canal  boats  was  negli- 
gence. A  nonsuit,  therefore,  was 
error.  Id, 


9.  He' who  by  his  negligence  or  mis- 
conduct creates  or  suffers  a  fire 
upon  his  own  premises,  which, 
burning  his  own  property,  spreads 
thence  to  the  immediately  ac^aoent 
premises  and  destroys  the  property 
of  another,  is  liable  to  the  hitter 
for  the  dam^es  sostained  by  him. 
WM  Y,B,W.andO,RR     420 


10.  A  fire  arising  firom  negligence  is 
not  a  fire  "*  accidentally  b^nn," 
within  the  meaning  of  the  act  of 
Aime  (6  Anne,  chap.  81,  §  67),  as 
anilBnded  by  the  act  of  Qeorge  HL 
(14  Qeorge  in,  chap.  78,  §  76),  pro- 
viding for  exemption  of  liability 
for  flies  accidentally  b^gun.      li 

11.  At  a  time  of  continued  and  ex- 
treme drouth,  while  a  strong  wind 
was  blowing  from  the  land  of  the 
defendant  toward  the  adjoining 
woodland  of  the  plaintiff,  coals 
were  negligently  dropped  from  one 
of  defendant's  engines,  which  set 
fire  to  a  tie;  the  fire  was  communi- 
cated to  an  accumulation  of  weeds 
an4  grass  and  rubbish  which  de- 
fendant had  suffered  to  gather  by 
the  side  of  its  track;  thence  it 
spread  to  the  fence  and  on  to  plain- 
tiff's woodland,  burning  and  de- 
stroying his  growing  forest  trees, 
etc.  In  an  action  for  the  dama- 
ges,— Heldf  that  the  questions  as 
to  whether  defendant  was  n^ligent 
in  the  use  of  its  property,  and  as  to 
whether  the  injuiy  was  a  probable 
consequence  of  the  negligent  acts 
and  omissions,  were  properly  sub- 
mitted to  the  jury,  and  that  the 
evidence  was  sufficient  to  sustain 
a  verdict  for  plaintiff.  Also,  Jtdd^ 
that  the  question  of  negligence  dia 
not  consist  merely  in  sunering  the 
coals  to  drop  from  the  engine ;  but 
that  that,  together  with  the  drv- 
ness  of  the  atmo^here  and  earth, 
the  strength  and  direction  of  the 
wind,  the  permitted  accumulation 
of  weeds,  grass  and  rubbish,  were 
all  constituents  of  the  act^  and 
went  together  to  make  it  negli- 
gent Id, 

12.  Upon  the  issue  of  neglieence  in 
dropping  the  coals,— ^<£2,  that 
testimony  as  to  the  presence  of 
coals  on  the  track  at  the  time  of 
the  fire,  at  the  place  of  the  fire,  at 
other  times  not  remote  therefrom, 
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and  from  time  to  time  immediately 
after  the  passage  of  ike  en^e 
"Which  dropped  the  coals  occasion- 
ing the  iiyury,  was  pertinent  and 
proper  Id, 


18.  When  passengers  are  getting  on 
or  off  a  train,  suddenly  to  put  it  in 
motion,  so  as  to  endanger  their 
safety,  without  giving  any  signal, 
is  an  act  of  negligence.  KeaHng 
▼.  K  7.  a  KB,  673 


14.  Where  a  railroad  company  has 
provided  a  depot  and  conveniences 
for  getting  on  and  off  its  trains,  in 
the  absence  of  other  proof,  pas- 
sengers have  no  right  to  get  on  at 
other  places,  and  to  attempt  to 
do  so  would  be  such  negligence 
as  would  preclude  them  from  re- 
covery for  an  injury  received 
thereby.  But  when  the  company 
has  been  in  the  habit  of  receiving 
^and  discharging  passengers  at 
other  places,  it  is  not  negligence 
for  passengers  to  get  on  or  off  at 
those  places  while  the  train  is 
standing  still,  and  there  is  no  ap- 
parent oaager  in  so  doing.        Id. 

Bee  Ck)MM0K  Gabbisb,  10, 11, 18, 14. 
C0BP0RA.T10NS,  1. 
.Mastbr  Ain>  Sebvakt,  8. 
Railboad  Corporations,  9,10. 


NEW  YORK  cmr. 

1.  An  order  confirming  the  report 
of  commissioners  of  estimate  and 
assessment,  in  proceedings  under 
tiiie  provisions  of  chapter  ^,  Laws 
of  1869,  for  the  widening  and 
straightening  of  Broadway,  may 
be  set  aside  upon  motion  for  irre- 
gularity, mistake  or  fraud.  In  re. 
mayoTy  etc  160 


8.  The  provision  in  the  act  of  1818 
(S  178,  chap.  86,  Laws  of  1818),  de- 
claring that  th&  report  of  commis- 
sioners of  estimateand  assessment, 
when  confirmed,  shall  be  **  final 
and  conclusive,"  has  reference  to 
an  appeal  therefrom;  not  to  the 
remedy  by  motion  to  set  it  aside.  Id. 


OTAGARA    COUNTY   (DRAIN- 
ING LANDS  IN). 

See  AssisssMBNT  and  Taxation,  8, 
9, 10, 11, 12. 


NONSUIT. 

See  Navioation,  8. 
Trial,  5. 


'    NOTARIES. 

1.  The  rule  of  law  requiring  protest 
of  a  foreign  bill  of  excnange  is 
wholly  founded  upon  the  custom 
of  merchants;  and  in  an  action 
against  a  notary  for  neglect  to 
make  presentment  and  demand, 
evidence  that  it  is  the  common 
and  universal  usage  at  the  place 
where  the  bill  was  payable  for  no- 
taries* clerks  to  make  such  pre- 
sentment and  demand,  and  that 
the  bin  in  question  was  presented 
and  demand  of  payment  made  by 
the  clerk  of  the  defendant,  is  pro- 
per and  admissible.  A  knowledge, 
on  the  part  of  plaintiff,  of  this 
usage  is  not  necessary  to  its  va- 
lidity. Ccnn.  Bank  cf  Ky.  v.  Vofr- 
num.  269 

3.  A  notary  is  not  presumed  to  be  a 
lawyer  who  is  to  revise  or  reverse 
the  decision  of  his  employer  as  to 
the  character  of  a  bill,  and  as  to 
whether  he  is  entitled  to  days  of 
grace  or  not.  If,  therefore,  a  bill 
is  delivered  to  him  with  directions 
to  make  demand  and  protest  upon 
the  wrong  day,  a  right  of  action 
•does  not  arise  against  him  on  ac- 
count of  the  error.  Id. 


NOTICE. 
See  ExBcimoNS,  1. 

NOTICE  OP   SUIT   PENDING. 

1.  The  only  office  of  a  notice  of  Us 
pendens  is  to  give  constructive  no- 
tice to,  and  to  bind  by  the  sabse- 
Quent  proceedings,  those  who  may 
deal  with  defenaant  in  respect  to 
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the  property  inyolred  in  the  action 
during  its  pendency  and  before 
finaJ  Judgment  No  notice  is  ne- 
cessary to  make  the  judgment 
efifectual  •as  against  parties  claim- 
ing under  defendant  by  transfer 
subsequent  to  the  judgment  The 
judgment  disposes  of  the  rights  of 
the  parties,  is  a  matter  of  public 
reconl,  and  is  conclusive  both  up- 
on defendant  and  any  subsequent 
grantee.  Sheridan  v.  Andrews,  478 

2.  Anoticeof^wpendsfuisunneces- 
saiy  in  an  action  to  recover  pos- 
session of  real  property,  even  as 
against  a  purchaser  pendente  life. 
The  plaintiff  in  such  an  action  can 
only  recover  upon  a  le^  title ;  it 
is  only  against  mere  equities  that  a 
purchaser  without  notice  is  pro- 
tected. Id 


OYER  AND  TERMINER 
Bee  CouBT  of  Otbb  aitd  TsBKnnsB. 


PARTNERSHIP. 

L  By  the  late  civU  war  all  commer- 
cial patnerships  between  citizens 
of  the  northern  and  of  the  south- 
em  or  Confederate  States  were 
dissolved.  A  citizen,  merefore,  of 
the  State  of  New  York,  a  former 
member  of  such  a  partnership, 
doin^  business  in  New  Orleans,  Is 
not  liable  upon  a  note  indorsed  in 
the  firm  name  after  the  commence- 
ment of  the  war.  In  an  action 
upon  a  note  thus  indorsed,  the  fact 
that  in  a  power  of  attorney,  given 
to  an  agent  of  the  firm,  executed 
bv  such  citizen,  he  is  described  as 
01  New  Orleans,  does  not  estop 
him  from  alles^ng  a  residence  in 
New  York,  in  the  absence  of 
proof  that  the  party  discounting 
the  note  had  seen  the  power  of 
attorney  or  believed  he  resided  in 
New  Orleans.  Bank  of  New  Or- 
leant  v.  Matthewe,  12 

2.  Where  real  estate  is  deeded  to 
the  members  of  a  copartnership 
as  individuals,  the  legal  effect  of 
the  conveyance  is  to  make  them 
tenants  in  common;  but  if  the 
copartnership  funds  have  been  ex- 


pended in  the  purdiase,  and  the 
land  purchased  and  used  for  co- 
partnership ptujrposes  by  agreement 
to  that  end,  it  is  to  be  treated  in 
equity  as  copartnership  assets.  8o 
also  where  moneys  of  the  firm 
have  been  expended  in  improve- 
.  ments  upon  real  estate  so  deeded, 
the  same  effect  follows  as  to  its 
enhanced  value.  The  creditors  of 
the  copartnership  are  entitled  to  a 
priority  of  payment  thereout,  and 
the  creditors  of  an  individual 
member  of  the  copartnership  are 
to  be  preferred  to  Uiose  of  another 
member,  and  one  member  to  an- 
other or  to  his  creditors  for  any 
amount  paid  in  by  the  one,  in  ex- 
cess of  the  share  ne  was  bound  to 
contribute,  or  in  exceess  of  his 
proportion  of  the  debts  of  the 
concern.    JBSseoek  v.  PhiUpe,      97 

8.  Where  a  mortgage  is  givoi  by 
one  member  of  a  copamership  to 
secure  an  individual  debt  upon  his 
apparent  interest  as  tenant  m  com- 
mon in  real  estate  thus  purchased 
and  used  for  copartnership  pur- 
poses to  a  bona  fide  mortgagee 
without  notice  of  the  facts,  the 
latter  can  repose  upon  the  legal 
effect  of  the  conveyance,  and  Is 
entitled  to  a  priority  of  lien ;  but 
if  the  mortgage  is  given  for  a  pre- 
cedent debt,  and  the  mortgagee 
parts  with  no  valuable  thing  in 
reliance  upon  its  security,  or  if  he 
has  knowledge  of  the  facts,  he 
takes  his  mortga^  with  notice  of 
the  character  eqmty  has  impressed 
upon  the  property,  and  subject  to 
the  equities  superior  to  his  own  of 
any  and  all  persons  interested  in 
the  property.  Jd 

4  Where  a  sheriff  receiv^  for  col- 
lection an  execution  against  one 
of  the  members  of  a  copartner- 
ship, and  by  virtue  thereof  levies 
upon  the  interest  of  the  judgment 
debtor  in  the  goods  of  the  firm, 
and  where,  within  sixty  days  after 
receipt^  and  before  a  sale,  he  re* 
ceivesan  execution  against  all  the 
members  of  the  firm  for  a  copart- 
nership debt,  the  latter  is  the  prior 
lien,  and  if  upon  sale  the  stock 

groves  insufficient  to  satisfy  it,  he 
;  justified  in  returning  the  formed 
execution  nuUa  bona.  Bighilh  JVo- 
iional  Bank  v.  IPikh.  639 
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6.  S.  M.  &  P.  advertised  themselves 
as  copartners  under  the  firm  name 
of  J.  E.  S.  &  Co.  8.  in  fact  own- 
ed the  entire  Interest  in  the  pro- 
perty nominally  of  the  firm  and  in 
the  profits  of  the  business.  S. 
failed  and  went  into  bankruptcy. 
In  a  contest  between  attaching 
creditors  of  the  firm  and  the  as- 
signees in  bankruptcy, — Held^  that 
while,  as  matter  of  law,  M.  &  P., 
having  none  of  the  rights  of  part- 
ners, could  transmit  none  to  credi- 
tors, and  the  propertv  being  the 
individual  property  oi  S.,  passed 
to  his  assignees;  yet,  that  inas- 
much as  the  creditors  of  the  firm, 
who  dealt  with  it  in  ignorance  of 
the  real  state  of  facts,  had  a  right 
to  rely,  and  were  presumed  to  have 
relied,  not  only  upon  the  personal 
responsibility  of  the  nominal  part- 
ners, but  upon  the  equitable  lien 
upon  the  property  resulting  from 
that  relationship,  both  S.  and  his 
assignees  were  estopped  from  de- 
nying that  M.  &  r.  were  actual 
copartners ;  that  the  firm  creditors 
were  ^ntitl^d  to  all  the  rights 
which  they  would  have  had  if 
such  had  been  the  fact,  and  there- 
fore to  a  preference  in  the  pay- 
ment of  their  debts  out  of  the 
assets  nominally  of  the  firm. 
KeUy  V.  ScoU,  595 

6.  Secret  aiTangements  between  co- 
partners at  variance  with  the  ap- 
parent ones,  and  to  the  injury  of 
third  persons,  are  against  public 
policy  and  void.  Id. 


PERSONAL  PROPERTY. 

See  Claim  Ain>  Delivery. 
Corporations,  2. 
Statute  of  Frauds,  3. 


PLEADINGS. 

1.  In  actions  brought  to  compel  the 
determination  of  claims  to  real 
property  under  section  449  of  the 
Code,  the  same  rights  to  amend- 
ment of  pleadings  exist  as  in 
other  actions  authorized  by  the 
Code.    Brown  v.  Leigh,  78 

2.  Under  section  172  of  the  Code  a 
plaintiff  is  authorized,  within  the 
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time  therem  specified,  to  amend 
his  complaint  by  setting  forth  a 
new  cause  of  action.  This  right 
is  not  restricted  to  setting  forth  a 
cause  of  action  of  the  same  class 
as  that  contained  in  the  original 
complaint,  as  dassified  by  section 
167.  But  while  the  plaintiff  can- 
not add  a  cause  of  action  belong- 
ing to  a  different  class,  retaining 
those  set  up  in  tiie  original  com- 
plaint, he  may  abandon  the  latter 
and  include  in  the  amended  com- 
plaint one  or  more  causes  of  action 
of  a  different  class,  subject  onlv 
to  the  restrictions  that  they  aU 
belong  to  the  same  class  ana  are 
warranted  by  the  summons.     Id, 

8.  The  complaint  in  an  action  to 
recover  possession  of  personal 
property,  must  show  a  right  of 
property  and  of  possession  in 
plaintiff.  An  allegation  of  wrong- 
ful detention  is  not  sufi^cient.  The 
latter  is  a  conclusion  of  law ;  the 
former,  the  facts  upon  which  it  is 
based.  The  facts  must  be  pleaded, 
and  without  them  the  conclusion 
of  law  is  an  immaterial  statement. 
JSeofieldY,  Whitelegge,  259 

4  An  omission  to  allege  these  facts 
in  the  complaint  is  not  cured  by  an 
averment  in  the  answer  denying 
ownership  in  the  plaintiff.  Where 
the  plaintiff^s  case  depends  upon 
a  wrongful  detention  without  a 
wrongful  taking,  an  averment  in 
the  complaint  of  a  demand  and 
refusal  is  necessary.  Id, 

5.  One  seeking  to  maintain  an  action 
under  a  statute,  must  state  speci- 
ally every  fact  requisite  to  enable 
the  court  to  judge  whether  he  has 
a  cause  of  action  arising  under 
the  statute.  A  complaint  in  an 
action  to  compel  the  determination 
of  claims  to  real  property,  under 
the  provisions  of  section  449  of 
the  Code,  must  show,  by  its  aver- 
ments, that  plaintiff  has  been  for 
three  years  in  possession  of  the 
lands  or  tenements,  and  that  both 
plaintiff  and  defendant  claim  ah 
estate  therein  in  fee,  or  for  life,  or 
for  a  term  of  years  not  less  than 
ten.    Auetin  v.  Ooodrich.         266 

6.  Where  the  only  allegation  as  to 
defendant's  claim  is,  that  he  un. 
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Justly  claims  title  to  the  premises, 
It  is  msufflcient,  and  the  complaint 
is  demurrable.  Id, 

7.  Under  a  general  denial  in  an  an- 
swer, defendant  has  the  right  to 

g've  evidence  controverting^  any 
cts  necessary  to  be  establishea 
by  plaintiff,  but  not  to  prove  a 
defence  founded  upon  new  matter. 
Weaver  v.  Barden.  286 

8.  The  complaint  alleged  in  sub- 
stance that  plaintiff  purchased 
certain  shares  of  stock,  but  that 
the  stock  was,  without  plaintiff^s 
knowle(^  or  assent,  transferred 
to  a  third  person,  who  subse- 
auentlv  transferred  the  same  to 
def en(LEuit,  and  that  the  latter  re- 
fused to  transfer,  etc  Hdd,  that 
under  a  general  denial  defendant 
could  not  prove  that  he  was  &bana 
fide  purchaser  for  value.  (Gbo- 
VKB,  J.)  .  Id. 

9.  Where  a  general  demurrer  is  in- 
terposed to  a  complaint  contain- 
ing two  counts,  if  in  either  count 
a  sufficient  cause  of  action  is 
alleged,  the  demurrer  will  be  over- 
ruled.   HaleY.  0.  Nat.  Bank.    626 

10.  If  the  allegations  of  the  com- 
plaint are  not  definite  and  certain, 
the  remedy  is  not  by  demurrer, 
but  by  application,  under  section 
160  of  the  Code,  that  they  be 
made  so.  Id. 

11.  The  relief  demanded  in  the  com- 
plunt  does  not  necessarily  cha- 
racterize the  action  or  limit  the 
plaintiff  in  respect  to  the  remedy 
which  he  may  have ;  and  the  fact, 
that  after  the  allegation  of  the 
facts  relied  upon,  the  plaintiff  has 
demanded  judgment  for  a  sum  of 
money  bv  way  of  damages,  does 
not  preclude  the  recovery  of  the 
same  amount  by  way  of  equitable 
relief,  if  the  facts  entitle  the  plain- 
tiff to  such  relief.  Id. 

12.  The  complaint  set  forth  a  series 
of  loans  and  advances,  and  of 
renewals  of  the  notes  given  there- 
for, and  alleged  that  at  the  time 
of  each  loan  and  of  each  renewal 
a  charge  of  one  per  cent  upon  the 
amount  of  the  debt  was  made  in 
addition  to  lawful  interest,  and 


that  thereafter  a  balance  was 
claimed  by  defendant  (the  lender) 
as  due  to  it  on  all  the  previous 
transactions,  and  that  it  granted  a 
renewal  of  the  loan  upon  the  bor- 
rower giving  his  note  for  the 
amount  clamied.  Upon  demur- 
rer,— Hdd^  that  this  was  a  suffi- 
cient allegation  of  a  usurious 
agreement ;  that  the  word  "charge" 
in  the  association  in  which  it  was 
found  in  the  complaint  implied 
not  only  a  demand  made,  but  an 
obli^tion  imposed  and  taken. 
M.  E.  Nat.  Batik  v.  0.  W.  Oo. 

635 

18.  Defendant's  charter  authorized 
it  to  take  the  management,  charge 
or  custody  of  property,  and  to 
make  loans  and  advances  thereon 
upon  such  terms  and  commis- 
sions, and  at  such  rates  of  interest, 
not  exceeding  seven  per  cent,  as 
might  be  estiu)lished  by  its  direc- 
tors. (Chap,  878,  Laws  of  1867.) 
The  complaint  alleged  a  charse  by 
it  of  one  per  cent  over  and  above 
lawful  interest  upon  loans  and 
advances  ostensibly  as  commis- 
sions, but  which  were  merely 
colorable  devices  to  evade  the  pro- 
hibitions of  the  charter  and  of  the 
usury  laws.  Held^  that  the  com- 
plaint presented  an  issue  of  fact 
lor  the  jury  aft  to  whether  the  one 
per  cent  was  a  Inma  fide  commis- 
sion or  a  compensation  for  the  use 
of  the  money,  that  it  was  not  an 
issue  of  law  which  could  be  joined 
in  by  demurrer.  Id. 

See  JUDOKENTS,  1. 


PLEDGE. 

1.  When  one  dealing  with  the  appa- 
rent owner  of  property  has  actual 
notice  of  title  in  another,  he  can 
claim  no  other  or  greater  interest 
therein  than  the  apparent  owner 
claimed  the  right  to  or  proposed 
to  transfer.    Farter  v.  PiarJia.    564 

2.  Plaintiff  was  the  owner  of  fifty 
shares  New  Tork  Central  stock ; 
she  delivered  the  certificate  there- 
for, assigned  in  blank,  to  P.,  to  be 
used  by  him  as  security  in  stock 
transactions.  P.  transferred  the 
certificate  to  defendants  as  secu- 
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lity  to  cover  any  balance  upon  his 
dealings  in  stock  with  and  through 
them,  notifying  them  that  the 
plaintiff  was  the  owner.  One  S. 
acted  as  broker  for  P.  in  the  pur- 
chase and  sale  of  stocks,  having 
written  authority  to  act  on  P/s 
behalf  in  any  stock  transactions 
with  defendimts.  Subsequently 
by  direction  of  8.  defendants  sold 
the  stock  in  question.  In  an  action 
for  the  conversion  thereof, — HM 
(Gbover,  J.,  dissenting),  that  the 
I)ower  to  S.  did  not  include  any 
authority  to  sell  this  stock  or  to 
interfere  with  the  contract  be- 
tween tiie  principals.  That  de- 
fendants having  notice,  P.  could 
confer  no  power  of  sale  upon 
them,  save  as  pledgees,  in  the 
manner  and  upon  the  "notice  re- 
quired by  law,  and  having  sold 
without  such  notice  they  were 
liable.  Id, 

See  PRBSUMFTiOHa,  2. 

JoNBB  9.  SoHBBYKB  (Mem.),  674 


POWERS. 
Bee  Tbustb  kSD  Tbtjbtebb. 


PRACTICB. 

iSw  Afpbalb,  7. 
Exceptions,  1. 
Removal  of  CArsEfl,  1. 


PRESUMPTIONS. 

1.  When  there  is  a  long  series  of  uni- 
form decisions,  asserting  the  same 
principle  and  reaching  the  same 
conclusion  upon  like  facts,  the  fitct 
that  a  point  involved  therehi  has 
not  been  in  all  cases  raised  by  coun- 
sel or  started  by  the  court,  is  strong 
support  to  the  conclusion  that  the 
point  has  no  foundation.  Webb  v. 
S.  W,  and  0.  B,  R  420 

2.  Proof  of  an  advance  of  money  to 
a  mortgagee,  coupled  with  proof 
that  the  one  making  the  advance 
has  possession  of  the  mortgage,  does 
not  establish  the  fact  of  a  purchase 
of  the  mortgage,  or  of  a  pledge 


thereof  as  securi^  for  the  advance. 
In  the  absence  of  written  evidence 
the  presumptioQ  is  against  any 
transfer.    Bowersy,  Johnson,     432 

8.  Parties  are  presumed  to  contitict 
in  reference  to  a  uniform,  continu- 
ous and  well  settled  usage  pertain- 
ing to  the  matters  as  to  which 
thev  enter  into  agreement,  where 
such  usage  is  not  m  opposition  to 
well  settled  principles  of  law  and 
is  not  unreasonable.  But  where 
the  usage  is  of  a  particular  trade 
or  locality,  such  presumption  is 
not  conclusive  and  may  be  rebut- 
ted by  proof  upon  the  part  of  one 
of  the  contracting  parties  that  he 
was  ignorant  of  such  usage.  Walls 
V.  BcSey.  464 

4.  Plaintiffs  contracted  in  writing  to 
ftunish  the  materials  to  do  certain 
plastering  for  defendant  upon  his 
building  m  Buffalo  at  so  much  per 
square  vard.  They  included  in 
their  bills  and  charged  for  the  full 
surface  of  the  walls,  without  de- 
duction for  cornices,  base  boards 
or  openings  for  duors  and  win- 
dows. To  support  these  charges 
they  proved  under  objection  that 
it  was  the  uniform,  well  settled 
custom  of  plasterers  in  Buffalo  so 
to  measure  and  charge.  Held,  the 
evidence  was  proper,  the  usage  not 
unlawful  or  unreasonable,  and 
raised  a  presumption  that  defend- 
ant contracted  with  reference  to 
the  usage.  Id. 

See  Usage. 


PRINCIPAL  AND  AGENT. 

1.  The  contract  of  a  surety  is  the 
measure  and  limit  of  his  liability. 
Upon  the  death  of  one  of  the  ma- 
kers of  a  ioint  promissory  note,  who 
was  not  liable  for  the  debt  irrespec- 
tive of  the  Joint  obligation,  but 
who  signed  the  note  simply  as 
surety,  his  estate  is  absolutely  dis- 
charged both  in  law  and  ecjuity, 
and  the  survivors  only  are  liable. 
GeUy  V.  Binsse,  385 

2.  The  powers  of  a  special  a^t  are 
limited  by  the  terms  in  which  they 
are  conferred,  and  must  be  strictly 
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pursued.  The  inrincipal  is  not 
bound  by  his  acts  beyond  the 
limits  of  the  authority  delegated. 
Martin  v.  Famstoorth,  555 

8.  Defendant's  vessel  being  ashore  at 
the  Delaware  breakwater,  he  tele- 
graphed to  M.  &  D^  in  Kew  York 
as  loUows :  "  Send  me  a  small  tow> 
boat.  »  *  »  Make  the  best 
bargain  you  can."  Held  (Allen, 
J. ;  Grover  and  Folgbr,  JJ.,  con- 
curring), that  the  authority  con- 
templated the  hiring  of  a  boat 
already  manned  and  ea  nipped,  and 
in  the  absence  of  proof  of  a  neces- 
sity for  such  action  or  of  proof  of 
the  existence  of  a  custom  or  usage 
to  that  effect,  the  agents  were  not 
authorized  to  assume  on  behalf  of 
defendant  the  perils  of  the  service 
or  the  risks  of  the  voyage,  or  to 
insure  against  the  negligence  of  any 
one  employed  in  the  navigation  or 
handling  of  the  boat  Id. 

See  Caubb  of  Action,  6. 

Limitation  of  Actions,  1,  d. 


PRINCIPAL  AND  SURETY. 

Where  one  party,  at  the  request  of 
another,  enters  into  a  contract  as 
surety  for  the  latter,  the  law 
implies  a  promise  of  indemnity, 
ana  the  indemnitor  is  bound  by  a 
judgment  in  a  suit  brought  against 
such  party  upon  the  contract,  of 
which  suit  the  indemnitor  has 
notice,  although  there  is  no  pro- 
vision to  that  ^ect  in  his  contract, 
and  a  forei^  judgment  has  the 
same  effect  in  this  respect  as  one 
of  our  own  courts.  KwMlUhy  v. 
Meyer.  571 

See  Brokers. 

Stock-brokers. 


PROTEST. 
See  Notaries. 

PUBLIC  POLICY. 
See  Partnership,  6. 


QUESTIONS    OF    LAW    AND 
FACT. 

In  an  action  against  a  common 
carrier,  the  question  as  to  what  is 
reasonable  time  for  a  consignee  of 
goods  to  remove  them  after  notice 
of  their  arrival,  where  there  is  no 
dispute  as  to  the  facts,  is  a  ques- 
tion of  law  for  the  court.  A  sub- 
mission of  the  question  to  the  Ju^ 
is  error,  and,  in  case  the  jury  nnds 
different  from  what  the  law  de- 
termines, it  is  ground  for  reversal. 
BBdgee y.  H.RR  R  223 

See  Common  CABBiERa,  12. 
Easements,  3. 
Master  and  Servant,  4 
Navioation,  3. 
Negligence,  3, 11. 
Pleadinos,  13. 


\  RAILROAD  CORPORATIONa 

1.  Where  commissioners  are  ap- 
pointed under  the  provisions  of  sec- 
tion 22  of  the  general  railroad  law 
(chap.  140,  Laws  of  1850);  their 
power  over  the  proposed  route  is 
not  restricted  to  that  part  of  it 
which  lies  within  the  bounds  of  the 
land  of  the  party  procuring  their 
appointment,  but  Uiey  may  make 
any  alteration  of  the  proposed 
route  within  the  county  which 
may  be  necessary  to  obviate  such 
objections  of  the  party  aggrieved 
as  they  may  deem  wdl  founded ; 
and  in  exercising  their  power  to 
alter  the  propos^  route,  it  is  the 
duty  of  the  commissioners  to  com- 
plete the  alteration  so  as  to  pre- 
serve the  continuity  of  the  line ; 
they  have  no  power  to  so  change  a 
portion  of  the  proposed  route  as 
to  leave  it  disconnected  at  either 
end  with  the  other  portion,  and 
thus  to  abridge  or  interrupt  the 
road.    BBopleexreLy.TubU.    366 

2.  The  statute  contemplates  bnt  one 
board  of  commissioners  in  a  coun- 
ty, and  all  alterations  to  be  made 
in  the  proposed  route  in  such 
county  should  be  made  by  that 
board ;  it  should,  therefore,  com- 
plete its  work  by  either  alflrming 
the  route  proposed  by  the  com- 
pany, or  making  all  necessary 
alterations;  and  when  this  is  done 
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the  route  through  the  county  is 
establi^ed.  Id. 

8.  Where  a  nii!*oad  compauy  leases 
its  road  and  aU  its  lanos,  upon  or 
across  which  the  road  or  any  part 
thereof,  or  its  machine  shops,  ware- 
houses, freight  or  passenger  de- 
pots on  builaings  are  constructed, 
such  lease  includes  all  lands  ac- 
quired for  use  in  operating  the 
road,  and  without  which  the  use 
of  the  road,  or  an^  part  thereof, 
will  be  less  convenient  and  ralua- 
ble.    In  re  If,  T.  a  R  B,       414 

4.  Accordingly, — Heldy  that  where 
a  railroad  company  had,  prior  to 
the  execution  of  such  a  lease,  ac- 
quired title  to  a  piece  of  land  for 
the  purpose  of  use  as  a  street  in 
connection  with  its  road,  which 
use  would  be  highly  beneficial  to 
and  convenient  for  its  business, 
that  the  land  was  included  in  the 
lease,  although  such  use  had  not 
been  actually  obtained  at  the  time 
of  the  execution  of  the  lease ;  and 
that  where  the  land  was  con- 
demned and  taken  under  the 
statute  by  another  railroad,  the 
lessee  was  entitled  to  the  use  of 
the  money  awarded  as  damages 
for  such  taking  during  the  con- 
tinuance of  the  lease.  Id. 

6.  By  the  provisicms  of  section  49  of 
the  general  railroad  act  of  1850 
(chap.  140,  Laws  of  1850),  all  the 
powers  and  privileges  contained  in 
the  act,  without  distinction  or  dis- 
crimination, were  conferred  upon 
corporations  then  existing  whether 
created  by  special  charter  or  formed 
under  the  general  act  of  1848 ;  but 
no  duties,  liabilities  or  burdens 
were  imposed  upon  them,  except 
such  as  were  contained  in  certain 
sections  ehumerated,  and  which 
were  "not  inconsistent  with  the 
provisions  of  their  charters."  This 
latter  limitation  is  not  a  part  of  the 
clause  granting  the  powers  and 
privileges,  and  in  no  sense  affects 
It  The  legislature  intended  by 
this  section  Uiat  corporations  then 
existing  should  not  only  possess 
and  enjoy  like  powers  and  privi- 
leges, but  those  of  the  same  charac- 
ter, measure  and  extent  as  were  to 
be  conferred  upon  corporations 
organized    thereunder.      Where, 


therefore,  a  corporation  then  exist- 
ing was  limitea  by  its  charter  to 
a  rate  of  fare  for  the  carriage  of 

Eassengers  less  than  that  prescribed 
y  the  act,  i.  «.,  three  cents  a 
mile  (sub.  9,  §  28),  by  the  act  it  was 
authorized  to  increase  its  rates  to  a 
sum  not  exceeding  that  thus  pre- 
scribed. (CHintCH,  Gh.  J.,  dissent- 
ing.)   J<^7U(mY.  B.  RRB.    455 

6.  The  responsibility  of  a  railroad 
company  as  a  common  carrier,  for 
baggage,  continues  until  the  owner 
has  a  reasonable  time  and  oppor- 
tunity to  remove  it.  In  order  to 
relieve  itself  firom  this  liability  it 
is  its  duty  to  have  a  baggage-master 
at  hand  to  deliver  baggage  for  a 
reasonable  time  after  the  arrival  of 
a  train,  and  at  reasonable  hours 
thereafter.  Dininny  v.  N.  T.  and 
N.H.B.R.  646 

7.  The  wife  of  plaintiff  was  a  passeur 
ger  upon  defendant's  road  from 
Sew  York  to  Mt  Vernon  ;  imme- 
diatelv  upon  the  arrival  of  the  train 
the  baggage-master  placed  her 
trunk  in  the  depot  and  went  away. 
Bhe  waited  fifteen  minutes  to  get 
^e  trunk,  but  could  find  no  one 
to  deliver  it.  About  three  hours 
after,  plaintiff's  son  went  to  the 
depot  tor  it,  but  the  baggage-master 
was  still  absei^t  The  son  went  in 
pursuit  of  him,  and  returning  with 
him,  delivered  his  check  and  the 
trunk  was  drawn  out  to  the  door, 
but,  meanwhile,  the  convevance 
employed  to  remove  the  trunk  had 
gone,  and  no  other  could  be  ob- 
tained, and  it  was  thereupon  left  / 
in  charge  of  the  baggage-master 
for  the  night  During  the  night  it 
was  broken  open  and  rifled  of  its  . 
contents.  In  an  action  to  recover 
for  the  loss, — Held  (Allen  and 
FoLQBR,  JJ.,  dissenting),  that  de- 
fendant's liability  as  common  car- 
rier had  not  terminated  and  that 
it  was  liable.  Id. 

8.  By  the  acceptance  by  a  railroad 
corporation  of  a  license  from  a 
municipal  corporation  to  lay  and 
operate  its  tracks  in  the  streets  of 
the  latter,  the  terms  and  condi- 
tions upon  which  the  license  is 
granted  become  a  contract  be- 
tween the  parties.  Mayor ^  ete.^  of 
Troy  V.  T.  and  L.  B.  B.  657 
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9.  A  reservation  of  power  on  the 
part  of  the  municipal  corporation 
to  revoke  the  license  in  case  of 
failure  to  comply  with  the  terms, 
does  not  afifect  the  liability  of  the 
railroad  corporation  while  operat- 
ing its  road  imder  the  license.    Id. 

10.  When  passengers  are  getting  on 
or  off  a  train,  suddenly  to  put  It  in 
motion,  so  as  to  endanger  their 
safety,  without  giving  any  signal, 
is  an  act  of  negligence.  EeaUng 
V.  K  r.  a  B.  R  678 

11.  Where  a  railroad  company  has 
provided  a  depot  and  conveniences 
for  getting  on  and  off  its  trains,  in 
the  absence  of  other  proof,  pas- 
sengers have  no  right^to  get  on  at 
other  places,  and  to  attempt  to  do 
so  would  be  such  negligence  as 
would  preclude  them  from  recov- 
ery for  an  injury  received  thereby. 
But  when  the  company  has  been 
in  the  habit  of  receiving  and  dis- 
charging passengers  at  other 
places.  It  is  not  negligence  for  pas- 
sengers to  get  on  or  off  at  those 
places  while  the  train  is  standing 
still,  and  there  is  no  apparent  dan- 
ger in  so  doing.  Id, 

See  CoiCMON  Cabbibbs. 
£)obfobationb,  6. 
Masteb  and  Sbbvaivt,  4. 

NBGIilGBNCB,  2,  8,  4,  11, 12. 


RECOVERY  OF  POSSESSION  OP 
PERSONAL  PROPERTY. 

See  Claim  Ain>  Dbliybbt. 


RECOVERY  OP  POSSESSION  OP 
REAL  PROPERTY. 

iSM  Ejbctmbnts. 


REFEREE. 
See  Affbal,  2. 

COMHISSIONBBS  OF  AFFBALS,  1. 


RELEASE. 

1.  An  assignment  of  a  Judgment 
against  a  corporation  organized 


under  this  act  carries  with  it  the 
claim  or  debt  upon  which  it  was 
founded,  and  all  rights  and  reme- 
dies for  the  recovery  and  collec- 
tion of  such  claim  or  debt,  includ- 
ing the  remedy  given  by  the  act 
against  the  trustees.  A  release, 
therefore,  of  one  of  the  trustees  by 
the  assignor,  after  the  assignment 
and  after  the  releasee  has  notice  of 
the  transfer,  will  not  operate  to  de- 
feat the  claim  of  the  assignee. 
Bolen  V.  Cfraaby,  "         IBS 

2.  Where  a  release  by  one  of  seve- 
ral joint  and  sevei-al  debtors  has 
been  executed,  and  those  not  par- 
ties to  it  claim  the  benefit  thereof, 
the  burden  is  upon  them  of  show- 
ing that  the  instrument  was  such 
as  barred  an  action  against  aU.  It 
wiQ  not  be  inferred  for  the  pur- 
pose of  reversing  a  judgment  that 
the  release  is  absolute  and  not  a 
special  and  limited  one,  such  as  is 
authorized  (chap.  257,  Laws  of 
1835)  to  be  given  to  one  joint 
debtor  without  affectine  the  lia- 
bili^  of  the  others.  (RAPAUiO, 
J. ,  dissenting. )  Id, 

See  DowBB,  2. 


REMOVAL  OP  CAUSEa 

1.  The  right  to  remove  an  action 
from  a  State  court  into  the  Circuit 
Court  of  the  United  States  under 
the  provisions  of  the  act  of  con- 
gress of  1863,  **  relating  to  habeai 
corpus  and  regulating  judicial  pro- 
ceedings in  certain  cases  "  (12  U. 
S.  Stat,  at  Large,  ch.  81,  p.  756), 
as  amended  by  the  act  of  1866  (U 
U.  S.  Stat,  at  Large,  ch.  80,  p.  46). 
does  not  depend  upon  any  act  or 
assent  of  the  State  court.  If  the 
case  is  within  the  provisions  of 
that  act  and  defendant  has  regu- 
larly taken  the  steps  required  Dv 
it  for  the  purpose  of  removal,  aU 
proceedings  in  the  State  court  are 
stayed  absolutely;  it  has  no  fur- 
ther jurisdiction  of  the  action; 
and  any  subsequent  steps  therein 
would  be  coram  non  judice  and 
void.  It  cannot  be  compelled, 
therefore,  to  grant  any  order  stay- 
ins  proceedings;  and  such  an 
oitier  would  aSd  nothing  to  the 
force  and  effect  of  the  act  and  the 
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proceedings  for  removaL  The 
Question  of  jurisdiction  must  be 
aecided  by  the  Circuit  Court.  If 
the  plaintiff  persists  in  proceeding 
in  the  State  court,  the  defendant 
should  appeal  to  the  Federal  Court 
for  the  proper  mandate  staying 
proceedings,  and  to  compel  a 
transcript  of  the  record  to  be  cer- 
tified to  that  court ;  and  if  plain- 
ti£E  clidms  that  the  cause  has  not, 
for  any  reason,  been  removed,  he 
may  apply  to  that  court  to  remand 
the  cause.  (Allbk,  J. ;  Church, 
Ch.  J.,  and  Rafallo,  J.,  concur- 
ring ;  Groybb  and  Peckham,  JJ., 
dissentmg.)    BeU  v.  IHx.  282 

2.  Plaintiff  was  imprisoned  in  Fort 
Lafayette  in  1864  by  order  of  de- 
fendant Defendant  justified  as 
major-general  of  the  army  of  the 
United  States  and  as  military  com- 
mander of  the  department  of  the 
east,  and  took  the  steps  required 
by  the  act  of  congress  of  1863 
(above  specified)  to  remove  the 
cause  into  the  Circuit  Court  of 
the  United  States.  HOd  (Folgbr, 
J.,  Church,  Ch.  J.,  concurring; 
Grover  and  Peckham,  JJ.,  dis- 
senting), that  the  case  was  not 
within  the  provision  of  that  act. 

Id. 


REPLEVIN. 
See  Claim  aud  Deliybbt. 


RESCISSION. 

See  Bills,  Notes,  Checks,  7. 
Vekdor  and  Vendee,  5,  6, 7, 8. 
Shaw  «.  Home  Life  Iks.  Co. 
(Mem.),  681. 


RIPARIAN  PROPRIETORS, 

See  O'RiLET  v,  McCHSsinsT  (Mem.), 
672. 


ROBBERY. 

In  order  to  constitute  the  crime  of 
robbery  in  the  first  degree,  as  de- 
fined by  the  statute  (2  K.  ».,  677, 


g  55),  it  is  not  necessary  that  the 
one  irom  whose  person  or  in  whose 
presence  the  property  is  taken 
should  be  the  actual  owner  there- 
of. As  against  the  robber,  he  is 
the  owner  of  all  goods  in  his  pos- 
session and  custody  whereof  he  is 
robbed.   Brooks  v.  The  People,  486 


SALES. 
See  Vendor  and  Vendee. 


SERVICE  AND  PROOF  OF. 

Personal  service  of  a  summons  and 
complaint  can  be  made  out  of  the 
State  only  when  publication    is 

'  ordered.  (Code,  §  136.)  When 
so  made  it  is  equivalent  to  publi- 
cation and  deposit  in  the  post- 
office.  Such  service  is  not  com- 
plete until  the  time  prescribed  for 
the  publication  has  expired  (§  135) ; 
and  defendant  has  twenty  days 
thereafter  to  answer.  A  judgment, 
therefore,  entered  for  want  of  an 
answer  prior  to  the  expiration  of 
the  latter  period,  is  irregular. 
Brooldyn  Trust  Co,  v.  Bvlmer,  84 


SET-OFF. 

1.  The  right  of  set-off  m^  be  waived 
by  the  party  entitled  to  it,  and 
where  he  for  a  valuable  consider- 
ation, by  an  agreement,  deliber- 

.  atdy  made,  contracts  to  waive  it, 
the  agreement  is  binding,  and  he 
is  estopped  from  thereafter  assert- 
ing the  right.  Chukheee  v.  DanieU. 

606 

2.  0.  and  Y.,  plaintiff's  assignors, 
were  indebted  to  defendants, 
which  debt  they  were  unable  to 
pay ;  they  thereupon  entered  into 
an  agreement  with  defendants  by 
which  the  latter,  upon  being  se- 
cured againsst  losses,  agreed  to 
make  advances  upon  the  purchase 
of  produce  by  the  former  to  the 
amount  of  its  cost,  which  was  to 
be  consigned  to  them  for  sale  on 
commisnon,  they  to  have  the  usual 
commissions  thereon,  one-half  of 
the  net  profits  to  be  applied  upon 
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the  debt,  and  the  other  half  to  be 
paid  to  the  consignors ;  defendants 
expressly  agreeing  that  they  would 
retain  but  one-half,  nor  seek  to  set 
off  their  debt  against  the  other 
half.  Under  the  agreement  G.  and 
Y.  purchased  and  shipped  to  de- 
fenaants  a  boat  load  of  wheat 
which  was  sold  at  a  profit.  In  an 
action  to  recover  the  one-half 
thereof,  defendants  pleaded  their 
debt  as  a  set-off.  Hdd^  that  the 
ap-eement  was  for  a  sufficient  con- 
sideration, and  that  defendants 
were  thereby  estopped.  (The 
cases  bearing  upon  this  question 
collated  and  discussed.)  Id. 


SHERIFF. 

Where  a  sheriff  receives  for  collec- 
tion an  execution  against  one  of 
the  members  of  a  copartnership, 
and  by  virtue  thereof  levies  upon 
the  interest  of  the  judgment  debt- 
or in  the  eoods  of  the  firm,  and 
where,  within  sixty  days  after  re- 
ceipt, and  before  a  sale,  he  receives 
an  execution  against  all  the  mem- 
bers of  the  firm  for  a  copartner- 
ship debt,  the  latter  is  the  prior 
lien,  and  if  upoi)  sale  the  stock 
proves  insufficient  to  satisfy  it,  he 
18  justified  in  returning  the  former 
execution  nuUa  bona.  EigTUh  Nat, 
Baaik  v.  Meh,  639 


SPECIFIC  PERFORMANCE. 

1.  Where,  in  a  contract  for  the  con- 
veyance of  lands,  the  payment  of 
the  purchase  price,  or  a  portion 
thereof,  is  to  accompany  or  pre- 
cede the  delivery  of  the  deed,  but 
no  time  is  fixed  for  such  payment 
and  delivery,  the  payment  is  to 
be  made  in  a  reasonable  time,  or 
upon  request ;  and  a  delay  of  three 
years  and  upward  after  such  re- 
quest, without  any  excuse  there- 
ifor,  is  such  laches  as  will  preclude 
a  judgment  for  specific  perfor- 
mance.    Finch  V.  Parker.  1 

3.  Where,  by  laches,  the  remedy  at 
law  is  barred,  and  the  rights  to  a 
61>ecific     performance    mrfeited, 


there  can  be  no  recovery  of  what 
has  been  paid  upon  the  contract. 

Id. 

8.  The  specific  performance  of  a 
contract  is  a  matter  not  of  absolute 
right  but  of  sound  discretion  in 
the  court,  especially  where  the 
interests  of  infants  are  concerned. 
Courts  of  equity  will  not  interfere 
to  decree  specific  performance 
except  in  cases  where  it  would  be 
strictly  equitable,  and  in  granting 
or  refusing  such  relief  will  look 
not  only  at  the  nature  of  the 
transaction  but  to  the  character  of 
the  parties,  and  If  one  is  a  guardian 
or  trustee,  the  interest  of  Uie  ward 
or  cestui  que  trust  will  be  con- 
sidered. The  contracts  of  guardi- 
ans touching  the  property  of  their 
wards  will  not  be  enforced  unless 
they  are  strictly  equitable,  and  for 
the  interest  of  the  infants.  Sher- 
man V.  Wright.  227 

4  In  an  action  for  specific  perform- 
ance against  a  guardian  it  is  in- 
cumbent upon  the  plaintiff  to  show 
that  the  contract  sought  to  be  en- 
forced was  such  an  one  as  the 
guardian  acting  for  the  best  inte- 
rests of  the  infant  might  properly 
have  made,  and  such  as  the  court 
would  have  approved  and  autho- 
rized, had  autiiority  to  make  it 
been  asked.  Id. 

5.  A  court  of  eqvity  will  not,  any 
more  than  a  court  of  law,  excuse 
laches  and  ctoss  negligence  in  the 
assertion  oi  a  right  to  a  specific 
performance  of  a  contract;  but 
where  time  has  not  been  made  of 
the  essence  of  the  contract  by  its 
terms,  although  there  may  not  be 
performance  upon  the  day,  if  the 
delay  is  excused  and  the  situation 
of  the  parties  and  property  un- 
changea,  and  the  party  reasonably 
vigilant,  the  court  will  relieve  from 
the'  consequences  of  the  delay. 
HubbeU  v.  Von  Sehoening.         826 

6.  A  party  may  be  held  to  strict 
performance  as  to  time,  and  put 
m  default  for  non-performance; 
but  to  do  this,  the  party  seeking 
to  put  the  other  in  default  must 
not  only  be  ready  and  willing  to 
perform,  but  must  tender  per- 
formance at  the  time,  and  demand 
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perf ormance  from  the  other ;  and 
then,  whether  equity  will  relieve, 
will  depend  upon  the  circum- 
Btances.  Each  case  must  be  judged 
by  its  own  circumstances.         Id. 

7.  Defendants,  who  were  husband 
and  wife,  contracted  to  sell  and 
convey  to  plaintiff  certain  premi- 
ses in  New  York  belonging  to  the 
wife,  the  purchase-money  to  be 
paid  and  deed  delivered  January 
24,  1868.  On  the  23d,  plaintiff 
applied  to  defendants*  attorney, 
at  whose  office  the  contract  was 
to  be  performed,  for  an  extension 
of  time,  to  enable  him  to  com- 
plete searches.  The  attorney 
promised  to  send  him  word  when 
the  defendants  arrived  next  day, 
so  that  he  could  see  them  about 
it.  Not  receiving  any  word, 
plaintiff  waited  until  four  p.  m., 
and  then  went  to  the  office,  wheiie 
he  found  the  husband,  who  in- 
formed him  the  wife  had  gone  home 
and  would  hnve  nothing  more  to 
do  with  it ;  he  was  also  informed 
he  could  not  sec  her  that  night. 
The  next  morning  plaintiff  sought 
the  defendants  at  their  house,  with 
the  money  to  make  the  tender,  but 
was  told  they  were  not  at  home ; 
he  thereupon  tendered  the  monej 
to  the  attorney  at  his  office.  This 
was  Saturday.  On  Monday,  plain- 
tiff again  sought  the  defendants, 
but  was  unable  to  find  the  wile. 
Thereupon,  plaintiff  brought  suit 
for  specific  performance.  Held^ 
that  plaintiff  was  not  in  default, 
and  was  entitled  to  judgment.  Id, 

8.  A  specific  performance  of  a  con- 
tract for  the  sale  of  lands  will  not 
be  granted  where  the  vendee  has 
delayed  seventeen  years  after  the 
refusal  of  the  vendor  to  perform 
before  seeking  to  enforce  it,  and 
where  meanwhile  the  situation  of 
the  parties  and  the  condition  and 
value  of  the  property  has  greatly 
changed.  Peters  y.  iMlaplaine.  862 

9.  The  statute  of  limitations,  by 
'  which  an  action  for  equitable  re- 
relief  is  absolutely  barred  by  lapse 
of  time,  does  not  affect  the  gene- 
ral doctrines  of  equity  or  the  prin- 
ciples upon  which  relief  is  granted 
in  particular  cases,  and  although 
an  action  for  specific  performance 


be  brought  within  the  statutory 
limits  as  to  time,  the  question  still 
remains,  and  must  be  decided  in 
each  action,  whether,  under  the 
peculiar  circumstances,  equity  and 
good  conscience  require  a  specific 
performance,  or  will  leave  the 
party  to  his  remedy  at  law.       Id,  * 

10.  A  right  of  action  for  specific  per- 
formance accrues  upon  the  refusal 
of  the  vendor  to  perform  as  re- 
quired by  the  terms  of  the  con- 
tract, ana  the  fact  that  the  vendor 
could  not  then  give  a  perfect  title 
does  not  affect  the  cause  of  action 
or  the  extent  of  the  relief,  but 
operates  merely  to  modify  the 
form  of  the  decree  substituting 
compensation  or  indemnity  in  part ' 
for  a  full  specific  performance.  It 
is  no  answer,  therefore,  to  a  claim 
that  the  statute  of  limitations  then 
conmienced  running,  that  the  form 
of  relief  the  vendee  could  then 
have  had  was  not  precisely  the 
same  as  that  subsequently  attain- 
able. Id. 

11.  An  action  for  the  specific  per- 
formance of  ^  contract  under  seal, 
is  not  an  action  upon  a  sealed  in- 
strument within  the  meaning  of 
section  90.  The  contract  gives  no 
absolute  right  to  a  specific  per- 
formance, and  the  exercise  of  this 
branch  of  equity  jurisdiction  ia 
not  a  matter  of  right  but  of  dis- 
cretion, and  the  relief  sought  is 
granted  or  refused  according  to 
the  circumstances  of  each  case, 
irrespective  of  the  former  charac- 
ter of  the  contract  or  the  founda- 
tion of  the  liability.  But  such  an 
action,  whether  it  grows  out  of  a 
contract  under  seal,  a  written  in- 
strument not  under  seal,  or  a  parol 
contract,  is  included  in  section  97, 
and  is  barred  at  the  expiration  of 
ten  years  from  the  time  the  cause 
of  action  accrued.  Id. 

12.  Defendant  contracted  to  sell  and 
convev  certain  premises.  At  the 
time  fixed  for  perfonnance  he  was 
unable  to  give  an  unincumbered 
title.  No  part  of  the  purchase- 
money  was  paid,  and  defendant 
remained  in  possession.  Plaintiff 
brought  action  for  specific  perform- 
ance three  years  and  a  half  after 
the  time  fixed  for   performance, 
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without  ^visg  any  notice  mean- 
time of  hiA  intent  to  insiat  upon 
the  execution  of  the  contract  and 
without  ezcusinff  the  delay.  £M 
(Rafallo  and  Pbckham,  JJ.,  dis- 
senting) that  plaintiff  was  not  enti- 
tled to  the  relief  sought  Delavan 
Y.  Duncan^  485. 


SPECIAL  SESSIONS. 

See  CouBT  of  Special  Sbssiokb 
(City  of  New  York). 


STATUTE  OF  LIMITATIONS. 
See  Ldotation  OF  AcnoKS. 

STATUTE  OF  FRAUDS. 

1.  One  who  enters  upon  the  lands  of 
another  and  puts  m  crops  under  a 
parol  license  and  a  parol  agree- 
ment that  he  shall  have  the  crops 

^  raised  by  him,  is  entitled  to  ^e 
crops,  and,  in  case  he  is  expelled 
from  the  land  and  the  crops  are 
converted  by  the  owner  or  his 
agent,  can  maintain  an  action  for 
such  conversion.  (Qboveb,  J., 
dissenting.)    HarriiY.  Frink,   24 

3.  The  expenditure  of  money  and 
labor  under  and  induced  by  the 
agreement  is  a  good  consideration 
therefor.  Id, 

8.  Where,  under  a  parol  contract  for 
the  sale  of  land,  the  vendee,  with 
the  consent  of  the  vendor,  in  pursu- 
ance, of  the  terms  of  the  contract 
enters  into  posession  and  puts 
in  crops,  the  mvalidity  of  the  con- 
tract to  sell  and  convey  does  not 
affect  the  vendee^s  title  to  the  crops, 
and  if  the  vendor  refuses  to  per- 
form and  ejects  the  vendee,  the 
title  of  the  latter  to  the  crops  is 
not  thereby  divested.  In  such 
casCj  the  crops,,  as  between  the 
parties,  are  not  a  part  of  the  realty, 
but  ^ chattels.  (Gboveb,  J.,  dis- 
senting.) Id, 

\ 

4  The  statute  of  frauds  cannot  be 
invoked  by  the  party  who  refuses 
to  perform,  as  against  one  not  in 
default,  for  the  purpose  of  invali- 


dating that  i>art  of  the  contract 
which  has  been  executed,  and  the 
latter  cannot  be  compelled  to  re- 
linc^uish  any  benefit  he  has  ac- 
quired from  its  partial  perform- 
ance. IbL 

6.  Although  a  vendee,  by  a  partial 
performance  of  a  parol  contract 
of  purchase  of  lands,  mav  have 
become  entitled  to  a  specific  per- 
formance in  equity,  if  after  a  re- 
fusal of  the  vendor  to  perfonn,  and 
ejectment  of  the  vendee,  an  agent 
of  the  vendor  converts  the  crops 
put  in  by  the  vendee  while  in  pos- 
session, in  an  action  against  the 
agent  for  such  conversion,  he  can- 
not set  up  the  vendee's  equitable 
title  for  the  purpose  of  depriving 
the  latter  of  his  property  in  the 
crops.  Id, 

6.  Where  a  vendee,  under  a  parol 
contract  of  purchase,  enters  upon 
land  with  the  permission  of  the 
vendor,  and  under  an  agreement 
that  he  may  occupy  and  work  it 
until  the  vendor  is  prepared  to 
convey,  he  is  a  tenant  at  will,  and, 
as  such,  is  entitled  to  the  emble- 
ments, unless  he  has  made  default 
in  his  contract  or  committed  waste, 
or,  in  some  other  maimer,  termi- 
nated the  tenancy  by  his  own 
wrongful  act.  (Allen  and  Gbo- 
veb,^ J  J. ,  diasentmg. )  Id, 


STATUTES. 

1.  A  provision  for  the  reorganiza- 
tion of  the  Court  of  Special  Ses- 
sions of  the  city  of  New  York  is 
not  embraced  in  and  is  not  con- 
nected with  the  subject  of  provid- 
ing for  the  support  of  the  govern- 
ment of  that  city.  An  act  provid- 
ing for  either  is  **  local,  ^*  The 
insertion,  therefore,  in  the  city  tax 
levy  act  for  the  year  1870^  of  a 
section  desired  to  accomplish  the 
reorganization  of  said  court  (sec- 
tion 49,  chapter  383,  Laws  of 
1871),  was  in  hostility  to  section 
16,  article  3  of  the  State  Constitu- 
tion, which  declares  **that  no 
private  or  local  bill,  etc.,  shall 
embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  its 
title,"  and  said  section  is  void. 
Ruber  Y,  The  People.  188 
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2.  An  order  confirming  the  report 
of  commissioners  of  estimate  and 
assessment  in  proceedings  under 
the  provisions  of  chapter  890, 
Laws  of  16C9,  for  the  widening 
and  straightening  of  Broadway, 
may  be  set  aside  upon  motion  for 
Irregularity,  mistake  or  fraud.  In 
re  Mayor,  etc,  160 

&  The  provision  in  the  act  of  1818 
(section  178,  chapter  86,  Laws  of 
1813),  declaring  that  Uie  report  of 
commissioners  of  estimate  and 
assessment,  when  confirmed,  shall 
be  **  final  and  conclusive,"  has 
reference  to  an  appesJ  therefrom ; 
not  to  the  remedy  by  motion  to 
set  it  aside.  Id, 

4.  The  duty  of  making  the  annual 
report  required  by  the  act  for  the 
formation  of  corporations  for 
manufacturing  and  mining  pur- 
poses (section  12,  chapter  40,  Laws 
of  1848)  1b  devolved  by  that  act 
upon  the  trustees  of  the  corpora- 
tions organized  under  it.  The 
secretary  of  a  company  so  organ- 
ized cannot  subscribe  to  such 
report  the  names  of  the  trustees, 
or  verify  it  in  any  way  to  make  it 
the  act  of  the  corporation  and  a 
compliance  with  the  statute,  so  as 
to  relieve  the  trustees  from  this 
duty  or  from  the  liability  result- 
ing from  an  omission  to  perform 
it ;  he  is  not,  therefore,  chaigeable 
with  the  consequences  of  su(dL  an 
omission.    BoUnY.  Crosby.      18S 

5.  The  act  of  1857  (chapter  416, 
Laws  of  1857),  in  relation  to  com- 
mercial paper,  only  abolishes 
grace  upon  bills  which  are,  ^*on 
their  face^  payable  on  a  specified 
day,  or  in  any  number  of  oays,  or 
sight  thereof  after  the  date."  It 
does  not  include  bills  payable 
upon  their  face  in  months  or  years. 
Commercial  Batik  of  Ky,  v.  Va/r- 
num.  269 

6l  Where  a  statute  amendatory  of  a 
former  one  sets  forth  the  original 
statute  as  amended,  retaining  a 
portion  of  the  old,  omitting  a  por- 
tion, and  incorporating  therein 
new  provisions,  the  efi^ct  is  not 
to  repeal  and  re-enact  the  portion 
retained,  but  such  portion  contin- 
ues in  force  from  the  time  of  the 


first  enactment ;  the  portions  omit- 
ted are  abrogated,  and  cease  to 
form  part  of  the  statute  from  the 
time  Uie  new  act  takes  effect,  and 
the  new  provisions  become  opera- 
tive from  that  time.  Moore  v. 
Mamert  332 

7.  Accordingly,  held,  that  the  word 
''hereafter.^'  in  the  first  line  of 
section  1  oi  the  act  for  the  better 
security  of  mechanics,  etc.^  chap- 
ter 402,  Laws  of  1854,  bemg  re- 
tained in  the  section  as  amended 
by  chapter  588^  Laws  of  1869, 
applies  to  and  mcludes  all  labor 
and  materials  furnished  after  the 
passage  of  the  original  act ;  that 
the  new  provision  requiring  notice 
to  be  filed  in  the  office  of  the 
county  clerk  became  operative 
when  the  amendatory  statute  took 
effect,  and  the  provision  in  the 
fourth  section  of  the  original  act 
as  to  serving  notice  upon  the  town 
clerk,  etc.,  having  been  omitted  in 
the  section  as  amended,  was  at  the 
same  time  repealed.  Id, 

8.  An  accommodation  indorser  of  a 
note  discounted  at  a  usurious  rate 
of  interest,  who  did  no  act  toward 

Srocuring  the  loan  except  to  in- 
orse  the  note,  is  not  a  borrower, 
within  the  provisions  of  the  Re- 
vised Statutes  (1  R.  S.,  772.  §  8), 
as  modified  by  the  act  of  1837 
(Laws  of  1837,  chap.  481,  §  4), 
which  dispenses  with  an  offer  to 
pay  interest  or  principal  where 
the  borrower  seeks  relief  in  equity 
against  a  usurious  security.  AUer- 
ton  V.  Bdden.  378 

9.  The  act  of  1837  does  not  author- 
ize the  institution  of  an  action  in 
equity  to  annul  a  contract  for 
usury,  in  any  case  where  such  an 
action  could  not  have  been  main- 
tamed  before  the  passage  of  that 
act ;  it  simply  changes  the  terms 
upon  which  the  borrower  can  get 
relief.  Id. 

10.  Bv  the  provisions  of  section  49 
of  the  general  railroad  act  of  1850 
(chap.  140,  Laws  of  1850),  all  the 
powers  and  privileges  contained 
m  the  act,  without  distinction  or 
discrimination,  were  conferred 
upon  corporations  then  existing, 
whether  created  by  special  charter 
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or  formed  under  the  general  act  of 
1B48 ;  but  no  duties,  liabilities  or 
burdens  were  imposed  upon  them, 
except  such  as  were  contained  in 
certain  sections  enumerated^  and 
which  were  **not  inconsistent 
with  the  provisions  of  their  char- 
ters." This  latter  limitation  is  not 
a  part  of  the  clause  granting  the 
powers  and  privileges,  and  in  no 
sense  affects  it.  The  legislature 
intended  by  this  section  that  cor- 
porations then  existing  should  not 
only  possess  and  enjoy  like  pow- 
<)r8  and  privileges,  but  those  of  the 
same  character,  measure  and  ex- 
tent as  were  to  be  conferred  upon 
corporations  organlsced  thereun- 
der. Where,  therefore,  a  corpora- 
tion then  existing  was  limited  by 
its  charter  to  a  rate  of  fare  for  the 
carriage  of  passengers  less  than 
that  prescribed  by  the  act,  t.  6., 
three  cents  a  mile  (sub.  0,  §  28),  by 
the  act  it  was  authorized  to  in- 
crease its  rates  to  a  sum  not  ex- 
ceeding that  thus  prescribed. 
(Church,  Ch.  J.,  dissenting.) 
Johnson  v.  K  B.  R,  R  &i 


11.  When  the  language  of  a  statute 
is  definite  and  has  a  precise  mean- 
ing, it  must  be  presumed  to  de- 
clare the  intent  of  the  legislature, 
and  it  is  not  allowable  to  resort  to 
other  mcan&i  of  interpretation  or 
by  conjecture  to  restrict  or  extend 
the  meaning.  Id. 


12.  The  docketing  of  a  judgment  in 
the  office  of  the  county  .clerk,  un- 
der the  provisions  of  the  act  of 
1840  (chap.  886,  Laws  of  1840),  is 
not  essential  to  the  conclusiveness 
of  a  judgment  in  an  action  to  re- 
cover possession  of  real  property. 
If  such  judgment  is  docketed  by 
the  clerk  of  the  court  where  ren- 
dered, as  judgments  in  courts  of 
record  are  required  to  be  docketed 
(2  R.  8.,  360,  §  13),  it  is  sufficient. 
If  the  judgment  was  obtained  by 
default,  auer  three  years  from 
such  docketing,  it  is  conclusive 
upon  the  defendant,  and  upon  all 
persons  claiming  from  or  through 
him  by  title  accruing  after  the 
commenceihent  of  the  action..  (2 
R.  S.,  309,  §  88.)  Sheridan  v. 
Andrews.  478 


18  Under  the  provisions  of  the  act 
of  1867  (chap.  887,  Laws  of  1867), 
in  an  action  between  husband  and 
wife,  either  is  a  witness  in  his  or 
her  behalf  against  the  other,  save 
in  the  casfs  excepted  in  said  act. 
Southvfiek  v.  Soumvokk.  610 

14.  This  act  applied  to  all  trials 
thereafter  had  in  actions  pending 
when  it  took  effect,  and  under  H 
the  husband  or  wife  can  testify^  to 
conversations  and  communications 
(not  confidential)  had  with  the 
other  prior  to  the  taking  effect  of 
the  act  Id, 

15.  The  act  as  thus  interpreted  is 
not  repugnant  to  the  provision  of 
the  Constitution  of  the  United 
States  (sub.  1,  §  10,  ait.  1)  pro- 
hibiting the  passage  of  an  ££  po$t 
facto  law.  Id. 

See  AsssasxENT  and  Taxation,  8. 
Husband  and  Wife,  6.- 

QUABDIAN  AND  WaKD,  6. 

Justices'  Coukt,  1. 
Manslaughter,  2. 
Harried  Woken,  1. 
Negligence,  10. 
Pleadings,  5. 

Railroad  Oorporatiokb,  1,8. 
Release,  1. 
Removal  of  Causes,  1. 
Robbery,  1. 
Surrogates,  1, 2. 
Usury,  6,  6. 
Writ  of  Error,  1. 


STOCK  BROKER. 

Where  a  stock  broker,  without  an- 
tnonty,  transfers  to  himself  stock 
of  a  customer  in  his  hands  for  sale, 
in  case  the  stock  is  subsequently 
sold  at  an  advance,  the  customer 
can  charge  him  witli  any  profits 
realized  from  the  transaction,  or 
can  treat  him^is  having  converted 
the  stock  to  his  own  use,  and  charge 
him  with  damages  for  the  c<mver- 
sion;  but  the  customer  cannot 
charge  him  with  the  price  or  vtdue 
of  the  stock,  eithtr  as  purchaser  or 
as  having  converted  it,  and  at  the 
same  time  claim  the  stock  is  undis- 
posed of,  and  the  account,  for  that 
reason,  not  closed.    Taussig  v.  HarU 
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See  Plbdgb,  2. 


STOCKHOLDERS. 

Bee  COBFOBATIONB,  1. 


STOCK. 

See  Caubb  of  Action,  6. 
cobporations,  2,  8,  4. 
Pledge,  2. 


SUMMONS. 
See  Sebvigb  Ain>  Pboof  of,  1. 


SUPERVISORS,  BOARD  OP. 

See  AssBSSMEirr  and  Taxation,  6, 
14. 


SUPPLEMENTAL  COMPLAINT. 
See  MoBTOAOB,  2. 


SURROGATES. 

1.  Where  application  ifi  made  to  a 
surrogate,  under  chapter  295,  Laws 
of  1850,  for  leave  to  issue  execution 
against  the  estate  of  a  deceased 
judgment  debtor,  the  claimants  of 
the  property  sought  to  be  applied 
in  satisfaction  of  the  judgment, 
and  the  personal  representatives 
of  the  deceased  are  entitled  to  be 
heard,  and  should  have  notice. 
Without  notice  to  the  parties 
affected,  the  jurisdiction  of  the 
surrogate  is  improperly  exercised. 
Marine  Bank  v.  Van  Brunt.      160 

2.  The  act  of  1850  is  not  in  conflict 
with  the  provisions  of  section  876 
of  the  Code  in  reference  to  enforc- 
ing judgments  against  the  estate 
of  a  deceased  judgment  debtor, 
nor  is  it  inconsistent  with  the 
remedy  given  by  the  Code.  That 
act  is  cumulative,  and  makes  the 
leave  of  the  surrogate  necessary  in 
addition  to  the  order  and  judgment 
of  the  court.    An  execution  can- 


not Issue  without  the  order  and 
permission  of  both  tribimals.  The 
court  of  law  adjudges  the  legal 
rights  of  the  parties,  and  that  the 
creditor  is  legally  entitled  to  en- 
force the  judgment  against  pro- 
perty in  possession  of  the  parties 
to  the  proceeding.  The  surrogate 
passes  upon  the  rights  of  the  cred- 
itor in  view  of  the  conflicting  or 
equal  claims  of  others  upon  the 
estate.  Either  proceeding  may  be 
first  taken  or  they  may  proceed 
pari  passu.  Id. 


TAXATION. 

See  Assessment  and  Taxation,  8, 
4,  6,  6,  7. 


TENANTS  IN  COMMON. 

1.  One  tenant  in  common  cannot, 
by  his  sole  act,  create  an  easement 
hi  the  premises  held  in  common, 
nor  can  a  tenant  in  common,  who 
owns  other  premises  in  severalty, 
so  use  the  last  as  to  acquire  or  ex- 
ercise, for  the  benefit  Uiereof,  an 
easement  in  the  property  held  in 
common ;  and  he  cannot,  by  grant 
#r  by  operation  of  an  estoppel  pr 
otherwise,  confer  upon  another 
rights  and  privileges  which  he  does 
not  himseu  possess.  Crippen  v. 
Morss.  J      68 

2.  Where,  therefore,  a  tenant  in 
common,  in  a  grant  of  premises 
held  by  him  in  severalty,  has  at- 
tenlpted  to  create  an  easement  in 
the  premises  held  in  common,  a 
subsequent  grantee  of  all  the  ten- 
ants in  common  is  not  estopped  by 
the  fact  of  his  succeeding  to  the 
interest  of  the  one  who  granted 
the  easement  from  asserting,  as  a 
grantee  of  the  co-tenants,  the  in- 
validity of  the  grant  of  the  ease- 
ment, and  as  against  him  it  is  void. 

Id. 

See  Pabtnershif,  2. 


TENDER 

See  Specific  Performance,  6. 
Vendor  and  Vendee,  18. 
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TITLE. 

1.  One  B.  made  a  verbal  contract 
with  defendant  to  cut  upon  lands 
in  D/s  possession,  manufacture  and 
deliver  upon  the  side  of  the  rail- 
road track,  1,000  railroad  ti^s  at 
twelve  cents  each,  to  be  paid  for 
as  the  work  progressed,  the  same 
to  be  defendant  s  as  soon  as  cut 
from  the  stump ;  but  the  ties  were 
to  be  inspected,  and  defendant  was 
to  take  only  such  as  were  mer- 
chantable and  suitable  for  the  in- 
tended purpose.  D.  cut  timber 
sufficient  for  about  800  ties,  and 
drew  it  upon  the  lands  of  0.  It 
was  not  cut  up  into  ties.  Defend- 
ant paid  upon  the  contract  about 
the  contract  price  for  800  ties. 
After  the  timber  was  drawn  out, 
D  pointed  it  but  to  defendant,  say- 
ing "  here  are  your  ties. "  Deiend- 
ant  replied  that  he  wanted  them 
inspected.  Subsequently,  the  tim- 
ber was  levied  upon  and  sold  upon 
an  exeeution  against  D.  Heldy  that 
the  defendant  had  acquired  no  title 
to  the  timber  either  under  the  origi- 
nal contract,  as  something  re- 
mained to  be  done  to  identity  the 
property  embraced  in  it  (i.  «.,  the 
mspectlon)  or  bv  the  subseauent 
transaction,  as  defendant  did  not 
then  accept,  but  required  an  in- 
spection; the  title,  therefore,  re- 
mained in  D.,  and  passed  by  the 
levy  and  sale.  Stephens  v.  Santee.  85 

2.  As  a  rule,  the  purchaser  or  as- 
signee of  shares  of  the  capital  stock 
in  a  corporation  acquires  no  other 
or  better  title  than  the  seller  or 
assignor  has,  and  takes  it  subject 
to  the  legal  and  equitable  rights 
of  third  persons.  Weaver  v.  Bar- 
dm,  284 

8.  The  owner  cannot  be  divested  of 
his  property  except  by  his  own 
voluntary  act  and  consent,  or  by 
some  act  which  would  be  effectual 
to  give  title,  as  against  him,  to 
other  movable  property  and  choses 
in  action.  Id, 

4.  If  the  righf ul  owner  has  invested 
another  with  the  usual  evidence 
of  title,  or  an  apparent  authoritv 
to  dispose  of  it,  he  will  not  be  al- 
lowed to  make  claim  against  an 
innocent  purchaser  for  a  valuable 


consideration,  dealing  upon  the 
faith  of  such  apparent  ownership 
or  right  of  disposition.  Id, 

5.  To  entitle  a  purchaser  to  the  pro- 
tection of  a  court  of  eqmty  as 
against  the  legal  title  or  a  prior 
equity,  he  must  not  only  be  a  pur- 
chaser without  notice,  but  he  must 
be  a  purchaser  for  a  valuable  con- 
sideration actually  paid ;  he  must 
have  paid  the  purchase-money  or 
some  part  thereof  or  have  parted 
with  something  of  value  upon  the 
faith  of  such  purchase,  before  he 
had  notice  of  the  prior  right  or 
equity.  Mere  security  given  for 
the  purchase-money,  or  a  credit 
upon  a  pre-existent  debt,  is  not 
sufficient.  Id. 

6.  Where  stock  is  transferred  partly 
in  payment  of  a  precedent  debt 
and  partly  for  a  consideration  paid 
at  the  time,  the  purchaser  will  not 
be  regarded  as  a  holder  for  value 
as  against  one  having  the  le^ 
title  or  a  prior  equity,  so  far  as  me 
assignment  was  received  in  pay- 
ment of  the  precedent  debt  (Gro- 
YER,  J.,  dissenting),  but  is  entitled 
to  a  lien  for  the  amount  of  the 
consideration  paid,  and  to  a  repay- 
ment of  that  amount,  before  he 
will  be  required  to  reconvey  the 
stock.  Id, 

7.  When  one  dealing  with  the  appa- 
rent owner  of  property  has  actual 
notice  of  title  in  another;  he  can 
claim  no  other  or  greater  interest 
therein  than  the  apparent  owner 
claimed  the  right  to  or  proposed 
to  transfer.  Porter  v.  Parka,     554 

8.  Plaintiff  was  the  owner  of  fifty 
shares  N.  Y.  C.  stock;, she  deliv- 
ered the  certificate  therefor,  as- 
signed in  blank,  to  P.,  to  be  used 
by  him  as  security  in  stock  trans- 
actions. P.  transferred  the  certifi- 
cate to  defendants  as  securitv  to 
cover  any  balance  upon  his  deal- 
ings in  stock  with  and  through 
them,  notifying  them  thatplunuff 
was  the  owner.  One  8.  acted  as 
broker  for  P.  in  the  purchase  and 
sale  of  stocks,  having  written  au- 
thority to  act  on  P's  behalf  in  anv 
stock  transactions  with  defend- 
ants. Subsequently,  by  direction 
of  S.,  defendants  sold  tne  stock  in 
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question.  In  an  action  for  the  con- 
version thereof, — Held  (Gbovbr, 
J.,  dissenling),  that  the  power  to 
B.  did  not  include  any  authority 
to  sell  this  stock,  or  to  interfere 
with   the  contract  between   the 

grincipals.  That  defendants  hav- 
ig  notice,  P.  could  confer  no 
power  of  sale  upon  them,  save  as 
pledgees,  in  ihe  manner  and  upon 
the  notice  required  by  law,  and 
having  sold  without  such  notice 
they  were  liable.  Id. 

See  Common  Cabbibr,  5. 

conbionor  and  gonsiokbb,  1. 
Statute  of  Frauds,  1,  2,  8,  5. 
Tkrrbtt  t.  N.  Y.  &  B.  S.  S. 
H.  &L.  Ck>.,666. 


TRIAL. 

1.  Where,  by  the  contract  with  a 
common  carrier,  he  is  exempted 
from  liability  for  loss  or  damage, 
unless  the  same  be  proved  to  have 

•  occurred  hj  fraud  or  gross  negli- 
gence of  him,  his  a^nts,  or  ser- 
vants, in  an  action  against  such  car- 
rier the  onus  is  upon  the  plaintiff 
of  proving  such  fraud  or  negli- 

fence.  Negligence  must  not  only 
e .  shown,  but  it  must  appHear  to 
have  caused,  or  at  least  contributed 
to  the  injury.  A  defendant  in  such 
an  action  has  a  right  to  rely  upon 
his  exception  to  an  erroneous  rul- 
]ng  of  the  court  as  to  the  burden 
ofproof ,  and  to  decline  to  intro- 
duce further  evidence,  and  the  de- 
cision will  not  be  sustained  upon 
the  ground  that  the  evidence  as  it 
Btooa  showed  negligence.  Ooehran 
y.  Dintmore.  249 

2.  Proof  of  an  advance  of  money  to 
a  mortgagee,  coupled  with  proof 
that  the  one  making  the  advance 
has  possession  of  the  mortgage, 
does  not  establish  the  fact  of  a 
purchase  of  the  mortga^,  or  of  a 
pledge  thereof  as  security  for  the 
advance.  In  the  absence  of  writ- 
ten evidence  the  presumption  is 
against  any  transfer.  Bowere  v. 
Johntqn,  482 

8.  Where  a  party  proposes  to  im- 
peach a  witness  by  proving  incon- 
sistent written  statements,  it  is  suf- 


ficient to  show  the  witness,  or  read 
to  him,  the  paper,  and,  if  its  genu- 
ineness is  admitted,  the  party  can 
introduce  it  when  lie  has  the  case 
and  the  right  to  put  in  evidence ; 
and  it  is  not  the  legal  right  of  the 
other  party  or  the  witness  to  enter 
into  any  explanation  of  the  con- 
tents of  the  paper  until  after  it  has 
been  introduced  In  evidence.  It  is 
within  the^  discretion  of  the  court, 
however,  to  vary  the  order  of 
proof.    Bomertee  v.  E,  R.  N.  Bank, 

677 

4.  A  motion  to  dismiss  a  complaint 
upon  the  ground  that  plaintiff  has 
no  cause  of  action  should  specify 
the  defect,  so  that  plaintiff  ma^ 
have  an  opportunity  to  supply  it 
if  in  the  eviaence,  or  m^move  to 
amend  the  complaint.  W  here  the 
defect  is  not  specified  and  the  mo- 
tion is  denied,  an  exception  to  the 
decision  is  not  available,  if  any 
view  of  the  evidence  would  sus- 
tain a  cause  of  action,  and  not 
then  unless  it  appears  that  the  de- 
fect could  not  be  supplied.  Webb 
V.  Odea.  588 

5.  It  is  not  enough  to  justify  a  non- 
suit that  a  court  upon  a  case  made, 
might  in  the  exercise  of  its  discre- 
tion grant  a  new  trial.  It  is  only 
where  there  is  no  evidence  in  law, 
which,  if  believed,  will  sustain  a 
verdict,  that  the  court  is  called 
upon  to  nonsuit ;  and  the  evidence 
may  be  sufficient  in  law  to  sustain 
a  verdict,  although  so  greatly 
against  the  apparent  weight  of 
evidence  as  to  justify  the  granting 
of  a  new  trial.     CoU  v.  Sixth  Ave. 


RB, 


671 


See  Common  Carrier,  8. 
Criminal  Trial, 
evtdkncb,  6,  6. 
Navigation,  8. 

WlTNESa. 


TRESPASS. 
See  Assessment  and  Taxation,  6, 7. 

TROVER. 
See  Damaobb,  4. 
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TBUBT8  AND  TRUSTEES. 

1.  An  agreement  in  a  bill  of  sale  or 
instrument  of  transfer  of  personal 
property,  that  a  portion  of  the 
purchase  money  of  the  goods  sold 
may  be  paid  to  and  among  the 
creditors  of  the  vendor,  without  a 
covenant  or  agreement  on  the  part 
of  the  vendees  thus  to  pay,  creates 
no  trust ;  the  balance  unpaid  is  a 
debt  due  the  vendor,  and  can  be 
reached  by  and  held  imder  an 
attachment  against  his  property. 
KeUy  V.  Bahcock,  818. 

2.  A  condition  attached  to  a  power 
of  sale  contained  in  a  trust  deed, 
that  the  trustee  shall  only  sell  by 
and  with  the  consent  of  the  grant- 
or, to  be  manifested  by  his  uniting 
in  the  conveyance,  is  valid.  It 
is  an  essential  condition  and  can- 
not be  dispensed  with.  If  no  pro- 
vision is  made  for  the  execution 
of  the  power  in  case  of  the  death 
of  the  grantor,  it  is  extinguished 
by  such  death.    Kisaam  v.  Dierkes. 

602 

See  Corporations,  6. 

GlFTS»  2. 

Guardian  and  Ward,  6. 


tJSAGBJ. 

1.  Parties  are  presumed  to  contract 
in  reference  to  a  uniform,  continu- 
ous and  well  settled  usage  pertain- 
ing to  the  matters  as  to  which  thev 
enter  into  agreement,  where  sucn 
usage  is  not  in  opposition  to  well 
settled  principles  of  law  and  is  not 
unreasonable.  But  where  the 
usa^e  is  of  a  particular  trade  or 
locality^  such  presumption  is  not 
conclusive,  ana  may  be  rebutted 
by  proof  upon  the  part  of  one  of 
the  contracting  parties  that  he  was 
ignorant  of  such  usage.  Walls  v. 
SaUey,  464 

2.  Plaintiffs  contracted  in  writing  to 
furnish  the  materials  to  do  certain 
plastering  for  defendant  upon  his 
building  m  Buffalo  at  so  much  per 
square  yard.  They  included  in 
their  bills  and  charged  for  the  full 
surface  of  the  walls,  without  de- 
duction for  cornices,  base  boards, 


or  openings  for  doors  and  windows. 
To  support  these  charges  they 
proved,  under  objection,  that  it 
was  the  uniform,  well  settled  cus- 
tom of  plasterers  in  Buffalo  so  to 
measure  and  charge.  Held^  the 
evidence  was  proper,  the  usage 
not  unlawful  or  unreasonable,  and 
raised  a  presumption  that  defend- 
ant contraced  with  reference  to 
the  usage.  Id. 

8.  To  meet  this  presumption  defend- 
ant as  a  witness  in  his  own  behalf 
was  asked  if  at  the  time  of  con- 
tracting he  had  any  knowledge  of 
the  custom  claimed.  The  evii^ce 
was  excluded.  Held^  error.  (Peck- 
ham,  J.,  dissenting.)  (The  au- 
thorities upon  the  question  as  to 
when  knowledge  is  necessary  to 
sustain  a  usage,  coUated  and  dis- 
cussed.) I<L 


USURY. 

1.  An  accommodation  indorser  of  a 
note  discounted  at  a  usurious  rate 
ot  interest,  who  did  no  act  toward 
procuring  the  loan  except  to  in- 
dorse the  note,  is  not  a  borrower, 
within  the  provisions  of  the  Re- 
vised Statutes  (IRS.,  T72,  g  8), 
as  modified  by  the  act  of  1837 
(Laws  of  1837,  chap,  431,  §  4X 
which  dispenses  with  an  offer  to 
pay  interest  or  principal  where  the 
borrower  seeks  relief  in  equity 
against  a  usurious  security.  AUer- 
ton  V.  Beldm,  873 

• 

2.  The  mere  fact  that  a  party  has 
made  an  agreement  or  given  a 
security  which  is  void  for  ufmiy, 

.  is  not  sufficient  to  entitle  him  to 
apply  to  a  court  of  equity  to  have 
the  contract  annulled.  The  right 
to  this  relief  exists  only  when,  from 
the  form  of  the  security,  the  de- 
fence cannot  be  made  available  at 
law,  or  where  the  instrument 
sought  to  be  avoided  is  a  cloud 
upon  the  title  to  land^  or  some 
other  necessity  for  the  interpo- 
sition of  a  court  of  equity  is  shown. 

Id. 

8.  The  act  of  1887  does  not  autho- 
rize the  institution  of  an  action  in 
equity  to  annul   a  contract   for 
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usury,  in  any  case  where  such  an 
action  could  not  have  been  main- 
tained before  the  passage  of  that 
act;  it  simply  clutnges  the  terms 
upon  which  the  borrower  can  get 
reliefl  Id, 

4.  The  complaint  set  forth  a  series 
of  loans  and  advances,  and  of  re- 
newals of  the  notes  given  therefor, 
and  alleged  that  at  the  time  of 
each  loan  and  of  each  renewal  a 
charge  of  one  X)er  cent  upon  the 
amount  of  the  debt  was  made  in 
addition  to  lawftd  interest,  and 
that  thereafter  a  balance  was 
claimed  by  defendant  (the  lender) 
as  due  to  it  on  all  the  previous 
transactions,  and  that  it  granted  a 
renewal  of  the  loan  upon  the  bor- 
rower giving  his  note  for  the 
amount  claimed.  Upon  demurrer, 
HMy  that  this  was  a  sufficient 
aUe^tion  of  a  usurious  agreement; 
that  the  word  "charge"  in  the 
association  in  which  it  was  found 
in  the  complaint  implied  not  only 
a  demand  made,  but  an  obli^tion 
imposed  and  taken«  M.  27.  N, 
Banky.  0.  W.  Co.  685 

5.  Defendants  charter  authorized  it 
to  take  the  management,  charge 
or  custody  of  property,  and  to 
make  loans  and  advances  thereon 
upon  such  terms  and  commissions, 
and  at  such  rates  of  interest,  not 
exceeding  seven  per  cent,  as  might 
be  established  by  its  directors. 
(Chap.  878,  Laws  of  1867.)  The 
complaint  alleged  a  charge  by  it 
of  one  i>er  cent  over  ana  above 
lawful  interest  upon  loans  and 
advances  ostensibly  as  conmiis- 
sions,  but  which  were  merely 
colorable  devices  to  evade  the 
prohibitions  of  the  charter  and  of 
the  usury  laws.  BM,  that  the 
complaint  presented  an  issue  of 
fact  for  the  jury  as  to  whether  the 
one  per  cent  was  a  bona  flds  com- 
mission or  a  compensation  for  the 
use  of  the  money ;  that  it  was  not 
an  issue  of  law  which  could  be 
joined  in  by  demurrer.  Id. 

6.  The  provisions  of  the  act  pro- 
hibitbiff  corporations  interposing 
the  defence  of  usury  (chap.  172, 
Laws  of  1850)  only  prevent  the 
avoidance  by  a  corporation  of  its 
own  contract  upon  the  ground  of 

SiCKBLs— Vol.  IV.         93 


usury.  They  do  not  apply  to  a 
case  where  the  corporation  suc- 
ceeds to  the  rights  of  a  party  who 
ml^ht  avail  himself  of  the  pro- 
visions of  the  usury  laws.  Where, 
therefore,  property  is  pledged  to 
secure  a  usurious  loan,  a  corpora- 
tion succeeding  to  the  rights  of 
the  pledf^r  is  not  prohibits  from 
demandmg  and  recovering  the 
property  j^edged.  Id, 

7.  As  to  who  can  avail  himself  of 
the  plea  of  usury,  see  note.       Id. 


VENDOR  AND  VENDEB. 

1.  Where,  under  a  parol  contract  for 
the  sale  of  land,  the  vendee,  with 
the  consent  of  the  vendor,  in  pur- 
suance of  the  terms  of  the  contract, 
enters  into  possession  and  puts  ir. 
crops,  the  invalidity  of  the  contract 
to  sell  and  convey  does  not  lUQFect 
the  vendee's  title  to  the  crops ;  and 
if  the  vendor  tefuses  to  perform 
and  ejects  the  vendee,  the  title  of 
the  latter  to  the  crops  ia  not  there- 
by divested.  Li  siich  case,  the 
crops,  as  between  the  puties,  are 
not  a  part  of  the  realty,  but  chat- 
tels. (Gbovbb,  J.,  dissenthiff.) 
Earris  v.  FHnk,     J  24 

• 

2.  The  statute  of  frauds  cannot  be 
invoked  by  the  party  who  refhses 
to  perform,  as  againist  one  not  in 
de&ult,  for  the  purpose  of  invali- 
dating that  part  of  the  contract 
which  has  been  executed,  and  the 
latter  cannot  be  compelled  to  relin- 
quish any  benefit  he  has  acquired 
from  its  partial  performance.    Id, 

8.  Although  a  vendee,  by  a  partial 
performance  of  a  patrol  contract 
of  purchase  of  lands,  mav  have 
become  entitled  to  a  specific  per- 
formance in  eqiiity,  if,  after  a 
refusal  of  the  vendor  to  perform, 
and  ejectment  of  the  vendee,  an 
agent  of  the  vendor  converts  the 
crops  put  in  by  the  vendee  while 
in  possession,  m  an  action  against 
the  agent  for  9uch  conversion,  he 
cannot  set  up  the  vendee's  eqiiita- 
ble  title  for  me  purpose  of  depriv- 
ing the  latter  of  his  properdin 
the  crops.  Id 
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4.  Where  a  vendee,  under  a  parol 
contract  of  purdiase,  enters  upon 
land  with  the  permission  of  the 
▼endor,  and  under  an  affreement 
that  he  may  occupy  and  work  it 
until  the  vendor  is'prepared  to  con- 
vey, he  is  a  tenant  at  wUl,  and  as 
such  is  entitled  to  the  emblements, 
unless  hp  has  made  default  in  his 
contract  or  committed  waste,  or  in 
some  other  manner  terminated  the 
tenancy  by  his  own  wrongful  act 
(ALLSErandGBOYBB,  JJ.,  diasent- 
ing.)  Id, 

5.  After  a  contract  of  sale  has  been 
rightfully  rescinded  by  the  vendor 
on  account  of  fhiud  on  the  part  of 
the  vendee,  the  contract  is  at  an 
end,  and  no  act  on  the  part  of  the 
vendor  alone  can  revive  it.  Kin- 
nty  V.  Kiaman,  164 

5.  Consequentlv,  after  such  a  reads- 
sion,  an  action  by  the  vendor 
against  the  vendee  upon  the  con- 
tract of  sale  is  not  maintainable. 
And  the  bringing  of  such  an  action 
will  not  (without  judgment  therein) 
revive  the  contract  of  sale  so  as  to 
constitute  a  bar  to  an  action  for 
conversion  previously  brought  by 
the  vendor  against  a  third  party, 
who  had  received  a  portion  of  the 
property  from  the  ftaudulent  ven- 

7.  So,  also,  the  receipt  by  the  vendor 
from,  the  vendee  of  compensation 
in  any  form  or  upon  any  basis  for 
that  portion  of  the  goods  which 
the  latter  has  retuned,  will  not 
affect  the  title  to-  the  residue  or 
the  action  pending  for  the  conver- 
sion thereof.  A  settlement,  there- 
fore, with  the  vendee,  of  the  action 
upon  the  contract  of  sale  from 
which  is  expressly  excluded  that 
portion  of  the  goods  for  the  con- 
version of  which  the  first  action 
was  brouffht,  will'  not  affect  that 
action.  So  long  as  the  settlement 
is  confined  to  the  portion  of  the 
goods  retained  by  the  vendee,  it  is 
immaterial  to  the  defendant  In  the 
first  action  whether  it  is  in  the 
form  of  a  payment  as  on  a  pur- 
chase or  of  compensation  for  a 
conversion.  Nor  is  it  material 
whether  upon  such  settlement  the 
vendor  retains  the  original  con- 
dderation  received  under  the  con- 


tract, or  whether  other  compensa- 
tion is  substituted.  It  is  not  a 
revival  of  the  old  contract,  but  a 
new  one  different  from  and  em- 
bracing only  a  part  of  the  subject 
of  the  former.  ^Gbovek  and  Ai<- 
LEN,  JJ.,  dissenting.)  Id. 

8.  As  against  a  third  person  claiming 
under  a  ihiudulent  vendee,  in  order 
to  establish  a  rescission  of  the  con- 
tract of  sale,  it  is  not  necessary  to 
prove  a  return  of,  or  offer  to  return 
any  securities  received  thereon  if 
the  vendor  refrains  from  asserting 
any  title  to  those  securities  founded 
upon  the  original  contract        Id. 

9.  An  agreement  in  a  bill  of  sale  or 
instrument  of  transfer  of  personal 
property,  that  a  portion  of  the 
purchase-money  of  the  goods  sold 
may  be  paid  to  and  among  the 
creditors  of  the  vendor,  without  a 
covenant  or  agreement  upon  the 
part  the  vendees  thus  to  pay,  cre- 
ates no  trust ;  the  balance  unpaid 
is  a  debt  due  the  vendor,  and  can 
be  reached  by  and  held  under  an 
attachment  against  his  property. 
EeUy  V.  Babcoek,  318 

10.  Where,  in  an  executory  contract 
for  the  purchase  and  sale  of  per- 
sonal property,  there  is  no  war- 
ranty, express  or  implied,  an 
acceptance  by  the  vendee  after 
examination  or  after  an  opportu- 
nity for  examination,  in  the  ab- 
sence of  fraud,  is  conclusive  of  an 
assent  upon  his  part  that  the  pro- 
perty is  of  the  quality  contracted 
for ;  but  where  the  acceptance  is 
induced  by  artifice  or  fraud  of  the 
vendor,  by  reason  of  which  an 
examination  is  prevented  or  inter- 
fered with,  the  acceptance  is  not 
binding  as  an  assent  to  the  Quality, 
and  the  vendee*s  rights  under  the 
contract  are  unimpaired  thereby. 
DuUihen  Od.  v.  Barding.  821 

11.  Where,  after  the  receipt  oi  a 
written  statement  of  the  terms  of 
sale  of  personal  propertv,  the  ven- 
dee takes  possession  of  the  pro- 
perty without  any  dissent,  this 
constitutes  an  acceptance  of  and 
acquiescence  in  the  terms,  and  the 
statement  becomes  the  contract  of 
sale.    DeiUr.N.JL&Ck.       m 
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13.  A  contz»ci  to  sell  and  convey 
land  can  only  be  performed  by 
giving  a  deed  that  will  vest  in  the 
grantee  an  indefiaaaible  title.  Dela- 
WMT,  Duncan.  486 

18.  Where,  under  such  a  contract, 
the  vendee  is  prepared  to  pay  the 
purchase-money,  but  in  conse- 
quence of  the  title  being  incum- 
bered the  vendor  is  unable  to 
perform,  a  tender  of  the  purchase- 
money  is  not  necessary  in  order  to 
preserve  the  vendee's  rights  under 
the  contract.  Id. 

14.  Defendant  contracted  to  sell  and 
convev  certain  premises.  At  the 
time  nxed  for  performance  he  was 
unable  to  give  an  unincumbered 
title.  No  part  of  the  purchase- 
money  was  paid,  and  aefendant 
remained  in  possession.  Plaintiff 
brought  action  for  specific  per- 
formance three  yean*  and  a  half 
after  the  time  fixed  for  perform- 
ance, without  Jiving  any  notice 
meantime  of  his  intent  to  insist 
upon  the  execution  of  the  con- 
tract and  without  excusing  the 
delay.  BM  (Rafallo  and  Peck- 
HAM,  JJ.,  dissenting),  that  plain- 
tiff was  not  entitled  to  the  relief 
flou^t  Id. 

15.  Defendant  contracted  to  sell  and 
deliver  plaintiff,  at  Brooklyn,  with- 
in three  months,  400,000  brick  at 
$10.50  per  M.  Defendants  deliv- 
ered 218,500  during  the  specified 
time.  In  an  action  to  recover 
damages  for  the  non-delivery  of 
the  residue, — Held  (Pbckham,  J., 
dissenting),  that  the  deliveiy  of  the 
entire  quantity  was  a  condition 
precedent  of  the  right  of  defend- 
ants to  demand  payment,  and  the 
fact  that,  when  they  discontinued 
the  delivery,  plaintiff  had  not  paid 
for  those  delivered  was  not  an 
excuse  for  the  non-delivery  of  the 
residue ;  also,  that  it  was  not  neces- 
sary, as  a  condition  precedent  to 
a  right  of  action,  for  plaintiff  to 
make  a  formal  demand  of  the  brick, 
and  tender  parent  therefor  at  the 
place  of  aeliveiy;  that  it  was 
enough  if  he  was  ready  and  will- 
ing to  receive  and  to  pay  on  deliv- 
ery; nor  was  it  necessary  that 
plaintiff  should  have  had,  during 
the  whole  time  specified,  a  sum  of 


money  on  hand  soffldent  to  pay 
the  whole,  purchase-price ;  it  was 
Bufi^cient  if  he  had  the  means 
and  resources  at  command  which 
would  have  enabled  him  to  pay 
if  the  brick  had  been  delivered. 
Mount  Y.  Lifon.  552 

16.  Where  an  order  is  sent  to  a  mer- 
chant or  manufacturer  of  goods  in 
which  he  deals,  silent  as  to  price, 
and  the  order  is  accepted,  the  law 
fixes  the  price  at  the  current  rate 
at  which  the  goods  are  sold,  and 
the  pajty  oraering  is  equally 
bound  as  if  the  price  had  been 
stated  in  the  order.  So  where  an 
order  is  given  for  two  articles 
mixed,  to  a  manufikcturer  of  such 
a  mixture  without  specifying  the 
proportion  of  each  article,  the 
manufacturer  is  em^wered  to 
compound  the  same  in  the  usual 
manner  in  which  the  mixture  is 
prepared  for  market,  and  an 
accptance  of  the  order  makes  a 
vahd  contract  to  that  effect. 
Kanikkif  v.  Meyer.  571 

^  Title,  1. 


WAIVER. 

5m  GOBPORATIOlfS,  1. 

mortoaob,  1. 
Set-off. 


WATER-COURSES. 

tiee  0*RiiiBT  f>.  McCJSBfiNBT  (Mem.), 
672. 


WITNESS. 

1.  Under  the  provisions  of  the  act 
of  1867  (chap.  887,  Laws  of  1867). 
in  an  action  between  husband  and 
wife  either  is  a  witness  in  his  or 
her  behalf  against  the  other,  save 
in  the  cases  excepted  in  said  act 
aouthwiok  V.  8<nUhuiiek.  510 

« 

2.  This  actapplied  to  all  trials  there- 
after had  in  actions  pending  when 
it  took  effect,  and  under  it  ue  hus- 
band or  wife  can  testify  to  conver- 
sations and  communicatkma  (not 
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confidential)  hsid  with  the  other  l 
prior  to  the  taking  effect  of  the 
act  &, 

/SSwTbial,8. 


WRIT  OF  ERROR 

A  decision  of  the  Supi'eme  Court, 
revereing  a  conyiction  In  the  Ojfx  I 


and  Terminer  and  granting  a  new 
trial,  is  a  Judgment  within  the 
meaning  of  chapter  83,  Laws  of 
1853,  and,  as  &r  as  that  court  ia 
concerned,  is  final  A  writ  of 
error,  therefore,  lies  to  review  such 
Judgment.    Thb  PaopU  y.  BmnetL 
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